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ATHENS,  GA.  > 


REYNOLDS  &  BRO' 


Entered  according  to  the  Act  of  Congress,  in  the  year  1854,  by  THOMAS 
R.  R.  COBB,  in  th^,  Clerk's  Office  of  the  District  Court  of  the  Northern 
District  of  Georgia. 


if 


m  JUDGES  OF  THE  SDBREME  COUHT. 


Hon.  JOSEPH  H.  LUWjitllJ,  Athens. 
Hon.  EUGENIUS*  A.  IWSBEt,  Macon.|^ 
Hon.  EBENEZER  STARNES,  Augusta^ 
Hon.  henry  %,  BENNJNfi,  Columbus.* 
THOS.  R.  R.  QOBB,  Repobter,  Athens. 
ROBERT  E.  martin,  Clbrk,  Milledgeville. 


*Notb. — Judge  Nisbbt's  term  of  office  expired  in  December,  1853,  and 
Judge  Benning  was  elected  to  fill  this  vacancy 

f  Judge  Staiines  was  elected  by  the  Genernl  Assembly  in  November,  1853, 
for  six  years,  having  pteviourfy  held  the  office  by  Executive  appointment. 
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JUDGES  OF  THE  SUmiOR  COURTS, 

PRESIDING  DURING  THE  PERIOD  OF  THE9E  REPORTS. 


Eastern  District,  Hqn.  Wm.  B.  F;iE,\£iN0,  Savannah. 

Middle  District,     ^  Hon.  WiLLiAM  W.  HoLT,  Augusta. 

Northern  District,  Hon.  Garnett  Andrews, Washington. 

Western  District,  Hon*.  James  Jackson,  Monroe. 

Ocmulgee  District,  Hon.  Robt.  V.  Hardeman,  Clinton, 

gouthem  District,  Hon-  'Pa  E.  Love,  ThomasviUe. 

Flint  District,  Hon.  Jas.  H.  Starke,  Griflhi. 

Coweta  District,  ,  Hon.  E.  Y.  Hill,*  LaG'range. 
Chattahoochee  District,  Hon*.  Alfred  IvERSON,t  Columbus. 

Cherokee  District,  Hon.  Turner  H.  Trippe,  Cassville. 

Southwestern  district,  Hon.  W.  C.  Perkins,  Cuthbert. 

Macon  District,  Hon..  A.  P.  Powers,  Macon. 

Blue  Ridge  District,  Hon.  E.  Irwin,  Marietta. 


♦NoTE.^Upon  the  resignation  of 'Judge  Hitx,  Judge  Bull  wag  iy)pointed 
.to  fill  his  vacancy.  )  •    */  m 

fin  Vol.  13,  by  mistake  printed  Robf,rt  Iverjion.  Upon  \u8  t^^V^qXVq^^ 
Jud£rc  CkA  wrofiD  was  appQiate'd  tq  M  I^b  vacajuy. 
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CASES 

ARGUED  AND  DETERMINED 

IXTHE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  DECATUR, 

AUGUST  TERM,  1853. 

Prcscnl—JOSEPII  H.  LUMPKIV,   ) 

ElKiKNU'S  A.  NISHKT,  tjmlgcs. 

>:bknkzku  starnks,  J 


No.  1.— John  T.  Ilall,  Adm'r  of  B.  C.  Brown,  dcc'd,  plaintiff 
in  Error,  vs.  William  Boyd  and  Hugh  Campbell,  defendants. 

[1.]  Does  the  grant  of  a  fi'rry  franchise  confer  the  right  to  build  a  bridge  at 
the  same  place  ?     Query. 

[2.]  The  Legislature— much  less  the  Infbrior  Court  of  a  county — cannot  appro- 
priate the  land  of  one  citizen  to  the  use  of  another — especially  without  ma- 
king provision  for  compensation. 

[3.]  A  parol  license  to  build  a  bridge  on  the  land  of  another,  does  not  authorize 
the  building  of  a  second  bridge,  when  the  first  has  been  swept  away  by  a  flood. 

[4.]  If  the  first  bridge  was  erected  under  a  parol  contract — which  was  executed 
by  one  of  the  parties — Equity  would  enforce  its  specific  performance  ; — but 
when  it  is  swept  away,  and  the  Bill  seeks  to  enforce  this  contract  in  refer- 
ence to  another  bridge  erected  at  tbc  Fame  place,  there  must  be  a  distinct 
allegation  that  the  second  bridge  was  erected  under  and  by  virtue  of  this 
parol  agreement. 

VOL.  XIV.  1 


2  SUPREME  CCJURT  OF  GEORGIA. 

Ifull,  AJm'r,  A:e.  r."?.  ll'iyd  and  ('ampbi-ll. 

In  Equity  from  Meriwether  Superior  Court.  Decided  by 
Judge  IIiLL,  Vebruaiy  Term,  180':5. 

This  was  a  bill  filed  by  Bluford  C.  Brown,  when  in  life, 
against  the  defeudanti*,  Boyd  &  Campbell,  setting  forth  the  fol- 
lowing facts : 

Tliat  complainant  was  the  owner,  by  purchase,  from  onc^ 
Alexander  Hall,  of  a  certain  toll  bridge  over  the  Flint  river,, 
between  the  counties  of  Pike  and  Meriwether ;  that  in  18:^7^ 
the  Lcgiislaturc  had  granted  a  charter  to  one  Turrcntine  for  a. 
ferry  near  tlie  same  place  where  the  bridge  now  stands :  which 
franclilse  was  constantly  used  by  said  Turrcntine  and  his  as- 
signs ;  tliat  the  land  and  the  franchise  passed  through  several 
hands,  into  those  of  Hall,  who,  in  1838,  determined  to  erect  a 
bridge  in  place  of  the  ferry.  It  was  then  discovered,  that  to 
build  the  bridge,  it  would  be  necessary  to  encroach  on  the  land 
of  William  Boyd ;  the  abutment  of  the  bridge  being  about 
fifteen  feet  from  the  ferry  binding. 

That  Ilall  told  Boyd  of  the  facts,  and  was  told  by  him, 
"build  your  bridge:  you  shall  have  what  land  it  covers'*. — 
Afterwards,  a  difliculty  arising,  it  was  agreed  that  tlie  bridge 
might  be  located  on  Boyd's  land,  ou  condition  that  persons 
going  to  and  returning  from  a  certain  mill  owned  by  him,  miglit 
pass  free  of  toll.  The  bridge  was  accordingly  built,  and  the 
agreement  carried  out  by  Hall. 

The  bill  further  alleged,  that,  about  the  thne  of  the  comple- 
tion of  the  bridge,  the  Inferior  Com-ts  of  Meriwether  and  Pike 
counties  resi)ectively,  passed  an  order  establishing  it  as  a  toll 
bridge. 

"So  matters  stood  until  the  year  1843,  when  the  bridge  failed 
Hnd  had  to  be  re-built. 

Hall  made  a  contract  with  one  Williams,  bv  which  Williams 
was  to  rc-buikl  the  bridge  at  the  same  place,  and  was  permitted 
to  collect  the  tolls  on  it  for  five  years,  for  the  purpose  of  pay- 
ing himself.  Williams  constructed  the  bridges  in  the  space  of 
ubniit   a  vear.  an«l  in   the  mean   time  Hall  re-established  the 
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^*^n-y,  ;in<l  used  it  for  convovin;;  [»as.»?i!n<:('rs  until  tlu.-  (vnnjilc.-tion 

The  ]»ill  stated,  tliat  l^iyd  \vitncs.si'd  tlie  rc-lmildin;;  of  tlio 
"ri'ljL'C  without  reiJioustnincc  c>r  objection:  I)ut  when  it  was  fm- 
^'^lied,  demanded  of  Williams,  llie  lessee,  to  liavf  half  of  the 
^«>lls.  "Williams  and  Royd  submitted  their  dispute  to  refrrets, 
^lio  decitled  that  Boyd  shouhl  pay  one-half  of  the  eo.-t  iS  tho 
-Bfid;^e  to  Williams,  ami  should  receive  one-half  tlir  tolls,  which 
^as  carried  into  effect  ]iy  the  parties. 

The  bill  finally  char^'cd  that  Williams'  lease  had  now  expir- 
txl ;  that  Boyd  continued  to  levy  tolls  at  his  end  of  the  bri«l;:e  ; 
und  prayed  an  injunction,  kc. 

To  this  Bill  a  demurrer  was  filctl  f(»r  want  of  Equity,  and  the 
Comphiinant  obtained  leave  to  amend.  In  the  amendment  h(? 
cliargud  more  particularly,  that  before  the  comnituci^ment  of 
the  first  briflge,  Boyd  verbally  a^rreed  to  h.'t  Hall  have  what 
land  he  rerjuired  for  the  pur])o>e ;  relyin,i:  on  which  promise,  he 
liad  gone  on  to  buihl,  and  prayed  that  ]><»yd  mi«fht  be  tleereed 
to  convey  to  cumplainant  the  land  covere<l  by  the  bridge. 

The  amendment  further  chai*;rcd,  that  Powell,  to  whon>  Boyd 
had  dold  liis  mills,  had  claimed  and  enjoyed  the  riffht  of  having 
tlie  ciLStomers  of  the  mill  to  pass  toll  free. 

The  answer  of  defenchint,  Rnyd,  denied  the  ]»arol  contract 
to  convey  tho  land  covered  by  the  bridire;  admitted  the  agree- 
ment to  permit  the  use  of  said  land:  but  asserted  that  said 
agreement  only  relate<l  to  the  first  bridge.  He  denied  that  he 
ever  agreed  to  the  erection  of  the  second  bridge;  but  charged 
that  he  had  publicly  said  that  he  wouhl  not  pennit  the  bridge 
to  be  re-built  as  a  toll  bridge;  and  was  under  the  impression, 
while  Williams  was  erecting  it,  that  it  was  to  be  free.  He  de- 
nied that  he  had  conveved  to  IN^well  any  riirht  of  crossin;'  for 
the  customers  of  the  mills ;  but  contended,  that  that  [U'ivilege 
was  |>crsonal  to  himself  as  the  owner  of  the  mills,  and  did  not 
go  with  the  property. 

The  defenchint  Cani]»bi-ll.  who  ha«l  leased  Royd's  interest  in 
the  bridge  filed  a  diselaijner. 
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Hall.  Adm  r.  &c.  i*.  Boyd  titid  O-niiibcll. 


Upon  the  comintj  in  of  the  amended  hill,  the  same  was  de- 
murred to,  which  was  sustained  hy  the  Court,  and  the  bill,  tl  s 
amended,  was  dismissed. 

To  which  decision  complainant  excepts. 

0.  Wakxer,  Hall  &  Hall  for  plaintiff  in  error. 

Stephexs  &  McKiXLEi  for  defendant. 

-By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

We  propose  to  examine  briefly,  each  of  the  grounds  upon 
which  the  complainant  in  the  bill,  vests  his  right  to  relief. 

[1.]  Under  the  Legislative  grant  to  establish  a  ferry  across  the 
Flint  river,  on  the  road  leading  from  Greenville,  in  Meriwether 
county,  he  claims  the  right  to  build  the  bridge  which  is  the 
subject-matter  of  this  controversy :  whether  a  francliisc  of  fer- 
ry confers  authority  to  erect  a  bridge,  it  is  not  necessary  to  de- 
cide. The  bill  admits,  that  the  bridge  is  fifteen  or  twenty  feet 
above  the  place  occupieil  by  the  ferry ;  and  that  the  ferry  land- 
ing never  touched  the  land  of  Boyd  on  which  the  west  end  of 
the  bridge  stands.  Under  the  grant  of  ferry ^  therefore,  no- 
thing can  be  claimed  for  the  bridge  which  has  been  substituted 
in  its  stead. 

[2.]  Can  the  complainant  rely  on  the  orders  of  the  Inferior 
Courts  of  the  two  counties — ^bisected  by  the  river  at  this  point 
— establishing  this  bridge  as  a  toll  bridge  ?  We  think  not,  for 
the  obvious  and  unanswerable  reason,  that  they  provide  no  com- 
pensation to  Boyd,  whose  land  has  been  seized  and  appropria- 
ted, not  even  for  public  purposes,  but  for  the  private  benefit  of 
ILill,  the  owner  of  the  bridge.  The  Legislature  itself  could 
not  exercise  the  power  directly :  much  less  can  they  delegate 
it  to  the  Inferior  Court  of  the  respective  counties  of  this  State. 

[3.]  Can  the  claim  which  the  complainant  sets  up,  be  sustained 
on  the  ground  of  the  jmrrd  Uceme,  to  build  the  first  bridge  ? — 
That  bridge  was  complete^l  in  the  fall  of  1838,  and  lasted  till 
December,  1843,  when  it  was  swept  away  by  a  flood.     The 
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Ilali.  Adin'r,  &o.  r^.  Boyd  iinil  Cnttijibi'II. 

t  bridge  was  commenced  the  year  following,  and  finiHhcd 
jary,  1845.  But  it  is  no  where  averred  in  the  bill,  that 
»ver  consented  to  the  erection  of  this  second  bridge. — 
•st  briflge  being  washed  away,  the  party  had  no  right  to 
d  under  the  original  parol  license.  2  Hillutrd  on  Iteal 
J  p.  16. 

It  only  remains  to  consider  the  last  ground  upon  which 
[e  of  the  complainant's  intestate  is  placed.  And  hero  wo 
ad  some  difficulty.  We  have  hesitated  whether  to  let 
1  stand  and  send  the  parties  to  a  trial  upon  it  as  it  is, 
.ffirm  the  judgment  of  the  Court  below,  dismissing  the 
ad  thereby  compel  the  complainant  to  file  a  new  bill, 
ontract  set  up  by  the  bill  and  the  specific  performance  of 
18  prayed  for,  is  to  this  effect :  That  about  the  time  the 
ridge  was  built,  in  September  or  October  1838,  Hall 
on  Boyd,  to  obtain  a  title  for  the  use  and  occupation  of 
3h  of  his  land  as  was  needed  for  the  western  abutment 
bridge.  That  Boyd  agreed  to  part  with  the  privilege 
sideration,  that  Hall  would  permit  Boyd's  customers,  to 
Q  in  Pike  County,  to  cross  the  bridge  toll-free.  Here 
was  a  contract  good  and  valid  in  Law,  and  which 
f  would  enforce — after  Hall  had  performetl  his  part  of  it. 
s  before  stated,  the  bridge  thus  built,  was  carried  off  in 
iber,  1843 ;  and  the  new  one  was  not  erected  till  Jan- 

1845.  And  it  is  no  where  charged  in  the  bill,  that 
)eom\  bridge  was  erected,  under,  and  by  virtue  of  the 
al  agreement,  as  to  the  first.  And  this,  we  apprehend, 
.tal  omission. 

have  looked  closely  through  the  bill,  to  see  if  there  be 
ther  allegation,  upon  which  an  equity  would  arise,  to 
lin  this  proceeding.  It  chnrges  that  during  the  inter- 
licb  elapsed  between  the  destruction  of  the  first  bridge 
he  erection  of  the  second,  that  the  ferry  was  again 
ht  into  use,  and  that  persons  crossing  at  tliis  place,  were 
rer  in  this  way.  But  it  does  not  allege  that  the  cus- 
B  to  Boyd's  mill,  were  ferried  over  toll-free,   under  the 
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contract  entered  into  between  the  parties,  respcctinp;  the  bridge. 
Had  tliis  averment  been  made,  it  would  have  connected  the 
erection  of  the  new  bridge  with  the  original  agreement;  and 
in  point  of  fact,  this  may  be  true.  It  cannot,  however,  be 
fairly  inferred  from  the  pleadings. 

So  long  as  the  first  bridge  stood,  the  contract  was  mutually 
beneficial ;  and  notwithstanding  it  was  in  parol^  it  could  have- 
been  enforced.  But  the  destruction  of  the  first  bridge,  with- 
out fault  on  the  part  of  Boyd,  placed  the  parties  in  Htatii  quoy 
and  there  was  neither  yart  'performance^  or  any  thing  else 
to  give  jurisdiction  to  a  Court  of  Chancery. 

We  find  it  inadmissable,  therefore,  to  maintain  this  bill  in  its 
present  shape.  Nor  do  we  deem  it  advisable  to  ilo  ko,  looking 
alone  even  to  the  interest  of  the  complainant.  The  bill  is 
not  sufiicieutly  full  as  to  entitle  liim  to  sift  the  conscience  of 
the  defendant,  so  as  to  elicit  the  whole  triUh^  touching  this 
transaction. 

Judgment  affirmed. 


No.  2. — ^Ezekiel  A.  Roberts,  plaintiff  in  error,  vb.  The  State 
of  Georgia,  defendant. 

[1.]  Applu'fttions  for  coiitinnanco  nrc  made  to  the  sound  discretion  oftlio 
Court,  and  tiie  appellate  Court  will  be  eareful  not  to  interfere  with  that 
discretion,  except  in  cases  of  abuse. 

Indictment  for  Burglary,  in  Monroe  Superior  Court.     Tried 
before  Judge  Stauk,  March  Term,  1853. 

The  defendant  in  tliis  case  being  arraigned,  and  having  plead- 
ed not  guilty,  moved  for  a  continuance  on  the  folloAving  grounds : 
1st.  That  by  reason  of  his  close  confinement  in  jail  since  his 
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t,  (a  space   of  five   months)  ami    his  inability   to  employ 
»1,  he  liail  been  unable  to  prepare  his  defence, 
d.  That  he  had   not  known  until  the  finding  of  the  bill  at 
resent  term,  for  what  offence  he  would  be  indicted. 
[.  That  he  desired  to  procure  the  testimony  of  certain  per- 
•esiding  in  (Jhio,  to  impeach   the  credibility  of  two  wit- 
si,  who  he  believed  the  State  would  introduce. 
I.  Because  the  popular  feeling  in  the  county  was  so  much 
id   against  him,  that  he  couhl  not,  at  that  term  of  the 
^  obtain  an  impartial  trial. 

e  motion  for  continuance  was  overruled,  and  the  (Icfen- 
tried  and  convicted. 

lereupon  the  defendant's  counsel  excepts,  assigning  as 
the  refusal  of  the  Court  to  grant  a  continuance,  on  the 
ids  stated. 

MAR,  IIammoxd  &  LocHRAXK,  for  plaintiff  in  error. 

ENN,  rcpesenting  Tiirasiikk,  Sol.  Gen.,  for  defendant. 

'  the  Court. — Starne?,  J.  delivering  the  opinion. 

]  The  assignments  of  error  in  this  case  arc  based  upon  the 
il  of  the  Court  below  of  a  motion  for  continmince ;  and 
le  reasons  which  we  give,  when  considering  the  motion  for 
inauce,  in  the  case  of  Ezckiel  A.  Roberts  and  Gideon 
ihavcn  vs.  the  State,  arising  out  of  an  indictment  for  rob- 
decidcd  at  tliis  tenn*,  we  think  the  judgment  of  the 
i  "Was  correct  in  this  case,  and  accordingly  wc  afiirm  it. 

iOTB. —  Next  case. 
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No.  3. — Ezekicl  A.  Roberts  and  Gideon  Copenhaven  vs.  the 
State  of  Georgia. 

[1.]  In  a  prosecution  for  robber)*,  where  the  prisoner  reKcd  upon  a  plea  of 
autre  foit  cvfiviet^  on  a  charge  of  burglary,  the  indictment  in  that  case,  having 
charged  the  breaking  and  entering  with  intent  to  commit  the  robbery, 
which  by  dcmnrrer  to  the  plea,  was  admitted  to  be  the  same  as  tliat  charg- 
ed in  the  second  indictment:  //ir/rf,  that  the  plea  of  former  conviction  wa» 
sufficient  in  Law,  because  the  record  shows  the  second  case  to  be  the  same 
transaction  with  the  first :  Held  also,  that  the  plea  of  autrefois  conmct  is  suf- 
iieicnt,.  wlierc  the  prisoner  might  have  been  convicted  on  the  first  indict- 
ment, by  Uie  evidence  necessary  to  support  the  second. 

[2.]  In  all  applications  for  a  continuance,  on  account  of  not  having  sub- 
pa>naed  witnesses,  by  reason  of  the  recent  finding  of  the  bill,  the  party 
moving,  must  show  by  giving  their  names,  that  he  has  such  witnesses  ;  and 
must  state  what  he  expects  to  prove  by  them,  in  order  that  tlie  Court  may 
judge  of  its  materiality. 

[3.]  Where  upon  motion  for  continuance,  on  the  ground  of  popular  excite- 
ment against  the  prisoner,  five  months  have  elapsed  from  the  time  the 
offence  was  committed,  and  the  Judge  to  whom  application  is  made,  refusea 
it,  because  in  his  opinion,  this  period  is  sufficiently  long  for  such  popular 
feeling,  if  it  had  l>cen  aroused,  to  have  subsided :  ffcld^  that  this  is  a  matter 
which  is  necessarily  very  much  in  the  discretion  of  the  Court  below,  whose 
duty  it  IS  to  look  into  all  the  circumstances  ;  and  where  there  appears  no 
evidence  of  the  abuse  of  such  discretion,  this  Court  will  not  disturb  the 
decision. 

[4.]  Where  a  jury  after  being  sworn  to  try  a  prisoner,  (the  Judge  having  for 
A  short  time  left  the  Court  room,)  by  inadvertance  separate,  pass  out  of  the 
Court-house  through  a  g^oup  of  by-standcrs,  and  the  Court  after  returning 
and  discovering  their  absence,  by  a  careful  examination,  (in  part  of  the 
jurors  on  oath)  satisfies  himself,  that  they  have  had  no  intercourse  with 
any  one,  improper  or  injurious  to  the  prisoner,  and  so  announces :  JffeU 
after  conviction,  that  the  Court  was  right  in  not  disturbing  the  ter- 
diet  on  this  account. 

[5.]  Where  there  are  two  counts  in  an  indictment^  and  the  second  is  decided 
to  be  defective,  the  jury  may  properly  return  a  verdict  of  "  guilty  on  the 
first  count."  And  this  is  a  general — not  a  special  verdict:  ffeld  aliOy 
that  if  the  jury  by  mistake  write  the  verdict  "guilty  on  the  first  account, " 
the  Court  may  direct  a  correction  of  this  false  orthography,  and  i 
the  first  syllable  of  the  last  word  to  be  erased. 
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luilictnu'Tit  for  KulihtM-y,  in  ^^>Tlro('  Snpi'rior  Court.  Tried 
befori' Judge  Stakkk,  Maitli  Term,  Ix'u). 

The  iU'feinlniits.  with  nihei-s,  were  indicted  for  :i  roldiery 
cominittod  uj)OU  John  Jaeksoii  «>f  said  (.'oimty.  At  Mareli 
Term,  18 ')•:>,  tliey  filed  a  plea  settiiirr  fortli  tlie  record  of  a  for- 
mer iiidietment  against  iliem  for  Imriilarv,  upon  wliicli  tl)t»y 
had  l>een  trie<l  and  conYietfd,  and  wl)ich  tliey  avcnnul  to  ]»e  the 
same  frlony,  and  none  other,  f(»r  which  tliey  were  now  indiettMl. 
To  this  plea,  the  Rnlicitor  (.MMicral  in  writinu:  deniurrcil,  deny- 
ing its  snfficieiicy  in  Law,  to  <»peratf.?  tlie  acfpiittal  of  the  d(?- 
femlants.  Upon  consideration  of  such  dennirrer,  the  plea  was 
ovemiled  by  the  Court,  and  th(»  tlefendants  required  to  answer 
over.  They  then  j)leaded  *'  not  guilty,**  and  moved  to  continue 
the  cauM?,  on  the  ground  : 

1st.  That  having  been  in  close  con fineuu'nt  since  their  arrest, 
by  reason  of  the  recent  finding  of  the  hill,  they  had  not  been 
able  to  suhjxena  witnesses,  and  prepare  for  trijil. 

2nd.  That  the  popular  feeling  of  the  County  was  so  excited 
agnini&t  them,  that  they  ccmhl  not  have  an  impartial  trial. 

The  Court  overruled  this  motion  for  reasons  which  will  be 
found  in  the  opinion  of  the  Coin*t  delivered  in  this  ease.  A 
jury  was  then  impannelled  and  sworn.  Defore  proceeding  with 
the  case,  the  presiding  Judge  was  called  out  of  the  court-room 
for  a  short  time,  and  left  the  jury  in  their  box.  While  he  was 
thus  absent  they  left  the  box,  and  some  of  them  the  C*uirt-house. 
On  his  return,  fTTe  Judge  discovert-d  this,  and  innuediately  f»ro- 
ceeded  to  investigate  the  matter  in  the  manner  which  will  be 
found  stated  in  the  opinion  delivered  by  this  Court.  After 
wich  examination,  for  reasons  which  will  be  in  the  same  place 
stated,  he  ordered  the  trial  to  proceed. 

When  the  case  was  submitted  to  the  jury,  they  were  charged 
by  the  Court,  that  if  they  found  the  defendants  guilty,  it  must 
be  on  the  first  count  (there  being  two  counts  to  the  indcitment) 
inasmuch  a«  the  second  was  defective.  The  jury  returned  a 
verdict  of  *' guilty  on  the  first  account."     The  Cmn-t  ordered 
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the  syllable  '*  ac  "  to  be  erased  from  the  last  word,  the  ver- 
dict then  reading,  •'guilty  on  the  first  count."  The  defen- 
dants then,  by  their  counsel,  moved  an  arrest  of  judgment,  on 
the  grounds  of  the  dispersion  of  the  jui-y,  and  because  the 
verdict  was  not  a  general  verdict,  according  to  the  Statute  in 
Buch  cases  made  and  provided,  but  was  a  special  verdict; 
which  said  motion  was  overruled  by  the  Court.  Thereupon, 
the  dofendanU  excepted  to  the  above  proceedings,  assigning 
error  on  the  following  grounds : 

1st.  The  Court  erred  in  overruling  the  plea  of  autre  foi» 
convict. 

2nd.  In  refusing  the  motion  for  continimnce. 

8rd.  In  proceeding  with  the  trial  after  the  dispersion  of  the 
jury,  without  leave,  and  without  the  attendance  of  an  officer, 
and  after  the  circumstances  which  had  occmTed. 

4th.  In  charging  the  jury  that  they  could  return  any  other 
verdict  in  that  case  than  a  general  verdict  of  guilty  or  not 
guilty. 

5th.  In  ordering  or  permitting  the  Solicitor  to  alter  or  erase 
any  portion  of  the  verdict,  without  sending  it  back  to  the  jury. 

6th.  In  not  arresting  the  judgment  on  the  grounds  taken. 

Hammond  &  Lochrank,  for  the  plaintiff  in  error. 
Sol.  Gen.  Thrasuer,  represented  by  Glenn,  for  defendant. 
By  the  Court, — Starnes,  J.  delivering  the  opinion. 

[1.]  The  first  point  for  our  consideration,  is  the  alleged 
error  of  the  Court  below  in  overruling  the  plea  of  autre  faii 
convict. 

To  the  plea  of  former  conviction,  filed  by  the  defendants, 
the  Solicitor  General  demurred,  insisting  that  it  was  not  suffi- 
cient in  Law,  and  that  the  defendants  were  bound  by  the  Law 
of  the  State  to  answer  the  indictment.  By  thus  demurring, 
the  State's  counsel  whilst  denying  the  legal  sufficiency  of  the 
plea,  and  of  the  matters  and  things  therein  contained,  to  operate 
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the  acquittal  of  the  dcfendant»,  necoessarily  admitted  the  facta 
fiUted.  CViw.  VB.  Ml/en,  1  Virg.  Ch.  282.  The  main  fact 
stated,  and  on  vrhich  the  plea  rested,  was  that  the  defendants 
had  been  previously  convicted  on  the  charge  of  burglary,  that 
judgment  had  been  rendere<l  on  said  conviction,  and  that  the 
felony  of  which  they  had  been  so  convicted,  was  one  and  the 
same  with  the  felony  of  which  they  then  stood  accused.  Of 
course,  the  Solicitor,  by  so  demurring,  and  admitting  that 
this  charge  of  robbery  was  the  same  felony,  as  that  of  which 
the  defendants  had  been  convicted,  intended  only  to  admit  that 
the  two  indictments  related  to  the  same  transaction,  and  did 
not  mean  to  admit  that  the  charge  was  the  same  in  each  case. 
Taking  this  then,  as  true,  it  becomcfl  our  duty  to  make  the  fol- 
lowing inquiry :  When  a  prisoner  has  been  indicted  for  hav- 
ing burglariously  broken  and  entered  the  dwelling  of  another 
vith  intent  to  steal  the  goods  and  chattels  of  the  owner ;  and 
in  order  to  manifest  such  intent  on  the  trial,  proof  be  a<lduced, 
that  the  prisoner  did  violently  or  by  intimidation  from  the  per- 
son of  the  owner,  steal  such  goods  and  chattels ;  and  he  be  con- 
victed, and  afterwards  an  indictment  for  the  robbery  com- 
mitted at  the  time  be  found  against  him,  can  he  then  bo  tried, 
\l  \xe^\cvL{\  autre  foU  convict y  for  such  rob) »cry  as  a  separate 
offence  ? 

The  case  made  by  this  record  invokes  an  answer  from  us  to 
this  question.  The  record,  it  is  tnie,  does  not  show  tliat  upon 
Ae  trial  of  these  defon(hints  for  the  burglary,  that  part  of  the 
evidence  which  was  relied  upon  to  show  tlie  felonious  intent 
was  the  same  with  that  which  was  offered  upon  the  trial  for 
robbery ;  but  tliis  is  in  effect  admitted  by  the  demurrer,  to  the 
plea,  as  we  have  shown ;  and  thus  the  question  presented, 
arises. 

Of  the  suflSciency  of  the  plea  of  former  acquittal  or  con- 
notion^  the  following  is  said  to  be  a  true  test,  viz :  whenever 
the  prisoner  might  have  been  convicted  on  the  first  indictment, 
by  the  evidence  necessary  to  support  the  second ;  or  in  other 
words,  where  the  evidence  necessary  to  support  the  second  indict- 
ment wonld  have  mistained  the  first.    Arch  C.  P.  106.    JRex. 
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V8  Of  ark,  1  li.  and  B.  473.  People  vk.  Barrett,  1  Jo/tti  56. 
Comm.  V8,  Ourtniftf/hanij  1>J  Mass.  24o.  0  Ycrg,  SoT.  17 
Wend.  386.  >%ff^r'*  1'^.  7^««Af>r,  1  JiM.  7f .  222.  '  Diukworth 
vs.  The  People,  i.  Seamm.  172.  17  Pick.  400.  2  Hawks 
98. 

This  mftv  bo  said  to  be  the  ca«c  in  all  compound  folonies. 
1  Boss  on  O.  89.     Note. 

There  seems  to  bo  some  difficulty  in  appl yin/;  this  rule  (as 
above  expressed)  in  all  cases,  it  may  be  said,  that  the  prison- 
er could  not  have  been  convicted  on  the  indictment  for  bur- 
glary, by  the  proof  necessary  to  convict  on  the  indictment  for 
robbery ;  and  the  evidence  necessary  to  support  the  indict- 
ment for  robbeiT,  would  not  have  I'usuretl  a  conviction,  on  the 
prosecution  for  bm*glary.  If  the  indictment  for  robbery,  how- 
ever, had  been  first  tried,  then  upon  the  trial  of  the  bur*rlary, 
the  proof  necessary  to  support  that  last  trial  Avould  have  been 
such  as  would  have  ]>oen  sufficient  to  sustain  the  first  prosecu- 
tion ;  because  after  proof  of  the  breaking  and  entering  by  the 
l)risoner,  the  State  would  have  proceeded  to  ]>rove  the  violent 
stealing  from  the  prosecutor,  in  order  to  show  tlu^  breaking, 
&c.,  with  felonious  intent ;  and  this  would  have  been  proof  of 
the  robbery. 

To  avoid  any  confusion  on  this  subject,  we  adopt  the  inile  as 
as  it  is  otherwise  more  generally,  and  jwrhaps  more  accurate- 
ly expressed,  viz  :  that  the  plea  of  autrefois  acquit  or  convict 
is  sufficient,  whenever  the  proof  shows  the  second  ease  to  he  the 
same  transartio^n  with  the  first.  7  Humph.  508.  Thaeh,  206, 
207.     That  rule  is  decisive  of  this  caw. 

We  regret  that  we  are  constrained  to  hold  that  it  is  so ;  for 
wo  have  learned  from  this  record,  as  well  as  from  the  state- 
ments of  the  counsel  on  both  si<les  in  the  argument,  that 
we  have  before  us  two  great  criminals— offenders  who  from  the 
crowns  of  their  heads  to  the  soles  of  their  feet,  are  steeped  in 
the  very  dregs  of  crime.  Wo  arc  soiTy  to  loosen  the  hold, 
which  the  strong  ann  of  the  Law  has  upon  these  bad  men. 
But  they  live  in  a  land  of  laws — they  are  tried  by  a  Court 
which  regards  as  almost  holy,  that  maxim  of  our  fathers,  that 
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•'every  man  is  to  Ik*  pn-smiuMl  iiiu'icciii,  until  jirovnl  to  Ik» 
^iltv"  acconliii*:  to  lijiw  ;  t\  Court  wliicli  liolils*,  tlint  it  is  host 
to  nmintain  the  "riih'  pri'smhe<l,"  as  a  «nn.'  ami  st«';nl1ji>t  si;:?i 
to  the  citizen  of  ri«rlit  and  wron^r;  even  thonirh  in  «loi]|Cf  so  in 
a  partienlar  east',  we  suffer  thr  most  i!ii<iuit«»us  of  ofl\-n«lers 
to  eKoapo. 

The  rule  ahovo  stated,  hy  nie,  is  that  whieli  is  pri'serihed  for 
thisca.se,  and  it  must  he  tlie  law  for  thesf  ch'fi-ndants. 

Tliii*  reeonl  shows,  that  the  transaetion  referred  to  in  the 
iudictnient  for  hur^lar\\  is  the  same  with  that  in  the  prose- 
cution for  robbery,  inasmuch  as  the  pleader,  iu  onler  to  show 
the  felonious  intent,  has  made  it  neeessarv  in  the  former  to 
pirove  the  circumstances  of  the  stealin;r,  and  thus  to  inv<ilve  tlie 
ssime  transaetion  (tlie  roi)hery)  in  both  cases.  If  the  pleader 
iiud  alleged  the  breaking:  with  fcloui«»us  intent  (which  con- 
stitutes burglary,)  and  had  been  able  to  prove  otherwise,  than 
by  proof  of  the  robbery,  that  the  felonious  intent  was  manifcrst- 
cd,  then  the  two  mij^ht  not  have  constituted  the  same  transac- 
tion. But  this  was  seltletl  by  the  ch^unnTcr  ;  and  the  State's 
coun.sel  bavin*;  elected  to  make  his  pnM»f  of  felonious  intent 
in  this  way,  has  put  his  case  within  the  a])jilication  of  the  rule. 

In  pjissinj;  i»entence  upon  these  defemlants;  after  the  convic- 
tion in  the  case  of  Itur^dary,  the  ( -iMu-t  no  dcnibt  ^rraduated  the 
penalty  according  to  the  circunistanees  of  the  transaction,  thus 
taking  into  consideration  the  proof  of  the  robbery  ;  for  it  is  to  bo 
presumed  that  a  breakin;r  and  entering  of  a  dwellin;:^  house,  ac- 
companied by  an  actual  robbery,  wouhl  have  b(?en  more  severe- 
ly panishe<l  than  a  breaking  and  entering  with  an  intent  to  rob 
which  was  not  consummated.  If  this  be  so,  and  the  defendants 
have  been  held  to  some  degree  of  ymnishnu'ut  in  consideration 
of  the  robljcry,  to  try  them  again  for  it,  would  be,  as  it  were, 
to  place  them  in  jeopanly  a  secoml  thneonacciunt  of  thesame 
offence ;  thus  in  some  sort,  violating  the  fundament^'d  principle 
on  which  the  plea  of  autre  foh  at^qutt  and  enncict  rests. 
Hence,  again,  the  jiropriety  of  the  rule  which  we  recognize 
and  apply. 

On  this  ground,  we  reverse  the  ju«lgment  of  the  Court. 
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[2.]  After  the  plea  of  former  connction  was  overruled,  a 
motion  was  made  by  the  defendants  for  a  continuance. 

The  statement  of  the  Judge,  preceding  his  certificate  to  the 
Bill  of  Exceptions  in  this  case,  gives  his  reatsons  for  refusing 
this  continuance. 

We  take  occasion  here  to  remark,  as  tliLs  statement  of  the 
Judge  was  commented  on  in  the  argument,  as  something 
extra-judicial,  that  we  do  not  so  regard  it ;  but  on  the  contrary, 
deem  it  a  good  and  proper  practice,  and  one  to  be  commended. 
It  comes  to  us  properly,  as  a  part  of  the  record,  and  by  it  we 
learn  that  the  Court  refused  the  motion  on  the  first  ground  for 
two  reasons :  1st.  Because  it  did  not  appear  by  the  affidavit 
that  they  had  any  witnesses,  and  no  names  of  witnesses  were 
given.  2nd.  They  had  five  months  in  which  to  have  made  pre- 
parations, and  not  having  done  so,  they  were  guilty  of  laches. 

We  think  the  Court  was  certainly  right  in  the  first  reason 
given.  It  is  a  well  established  rule  in  all  applications  for  con- 
tinuance on  this  ground,  that  the  party  moving  shall  show  that 
he  has  certain  witnesses,  giving  their  names,  and  shall  state 
what  he  expects  to  prove  by  them,  in  order  that  the  Court  may 
determine  whether  or  not  the  testimony  would  be  material. 

As  this  was  not  done,  the  Court  rightly  refused  the  motion 
on  this  ground. 

[3.]  The  Judge's  certificate  also  assigns  as  a  reason  why 
he  refused  the  motion  on  the  other  ground  taken,  that  five 
months  had  elapsed  from  the  time  the  ofience  was  alleged  to 
have  been  committed,  that  this  was  in  his  opinion  sufficient 
time  for  the  subsidence  of  any  popular  excitement  arising  out 
of  the  circumstances  of  the  case,  and  this  he  thought  should 
take  this  case  out  of  the  rule  laid  down  by  this  Court  in  How- 
ell's and  Bishop's  cases. 

Judge  Starke  was  in  a  situation  best  to  determine  this.  He 
has  exercised  his  discretion  in  doing  so,  and  we  see  no  reason 
to  doubt  that  he  has  done  so  wisely. 

[4.]  Error  is  also  alleged  in  that  the  Court  directed  the 
cause  to  proceed,  though  the  jury  had  dispersed  after  being 
sworn. 
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By  the  record,  it  appears  that  the  jury,  after  they  were  Hwom, 
the  Judge  himself  having  retired  for  a  brief  ppace,  left  the  box 
without  leave  of  the  Gc»urt,  and  most  of  them  went  out  of  the 
Court-room  for  a  few  momenta.  On  their  retuni,  the  Judge  in- 
vestigated the  matter.  The  jury  were  examined  ujwn  their  oathij^ 
and  by  such  examination,  the  Court  a.'^certained  that  one  had 
gone  only  to  the  <lo<>r,  and  had  conversed  with  no  one,  ami 
no  one  had  spoken  tn  him  on  any  subject.  The  others  had 
been  absent  from  necessity,  ami  were  not  aware  that  leave 
should  have  been  formally  obtained.  He  also  ascertained,  that 
the  deputy  Sheriff  had  been  out  with  those  who  went  and  rc- 
tomed  by  one  of  the  doors  of  the  Court  house,  and  had  not  con- 
versed with  them ;  that  with  two  excepticms  they  had  conversed 
with  no  one  on  any  subject,  nor  had  they  been  spoken  to  by 
my  one,  on  any  subject.  Of  the  two  exceptions,  one  stated 
that  he  had  some  conversation  with  his  fellows  about  the  case, 
but  did  not  state  the  conversation ;  the  other  stated  that  he  had 
met  with  one  of  his  fellow  citizens  who  asked  him  if  his  family 
were  well,  and  if  he  were  on  the  jury,  an»l  that  this  was  all  the 
conversation  he  had  with  any  one. 

From  this  examination,  the  Court  below  was  satisfie<l,  that 
the  presumption,  that  the  separation  of  the  jury  was  hurtful  to 
the  prisoner  should  be  removed,  and  that  he  could  be  fairly  and 
properly  tried  by  them. 

The  investigation  seems  to  have  been  carefully  made  by  the 
Court,  who  thus  assumed  the  onus,  (which  in  the  case  of  J/aw- 
roe  VB,  The  State^  .3  Geo.  11,  80,  this  Court  holds  as  resting 
on  the  State  in  all  cases  of  such  separation  by  the  jurj,)  of 
ihowing  "  beyond  a  reasonable  doul>t,  that  the  defendant  has 
nistained  no  injury  on  account  of  the  separation ;"  and  from 
the  investigation  it  appears,  that  the  dispersion  was  accidental, 
and  from  inadvertence  ;  that  the  jury  had  no  conversation  or  in- 
tercourse during  their  dispersion  ^ith  any  one  which  might 
prejudice  the  rights  of  the  prisoners,  and  were  therefore,  as 
jurors  j^roit  et  legales  homines. 

It  was  insisted  in  the  argument,  that  the  mere  fact  of  the 
jury  having  separated,  and  having  gone  out  of  the  Couvt-room, 
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and  by  mixing  with  or  passing   throuuh  the  crowil  assomblerl  ; 
haviu*r  plai!e<l  themselves  in  a  situation  where  they  miglit  liave- 
lieanl  some  remarks  injurious  to  the  prisoners,  sliouhl  he  deem- 
ed sufficient  to  disqualify  them. 

We  fear  that  this  rule  would  })e  practically  very  em])arrassing^ 
and  as  we  think  that  it  is  not  necessary  to  the  pare  adminis- 
tration of  justice,  we  cannot  sanction  it. 

We  know  that  there  are  adjudicated  cases,  which  seem  to 
support  it.  But  we  tliink  that  a  different  rule,  and  that  which 
wc  approve  is  in  other  cases  supported  with  more  of  reason  and 
learning.  Such  are  several  cases  decided  in  New  York,  and 
whidi  will  he  found  at  2  Cow.  589,  4  Cow,  26,  o  Cow.  284, 
7  Wiiiiih  423.  In  the  last  of  these  cases,  the  Coui-t  by  Mr.  J. 
Sutherland,,  said :  '*  The  concla*=iion  from  all  cases  decided  in 
this  State  is,  that  any  mere  informality  or  mistake  of  an  offi- 
cer in  drawing  a jurj%  or  any  irreyularity  or  mm'onduct  in 
the  jury  thr.mifelveSy  will  not  be  a  sufficient  y  round  for  aetthig 
amdv  the  verdict^  either  in  a  criminal  or  civil  case^  where  the 
Court  are  satisfied,,  that  the  party  complaining  ha»  not  and 
could  not  have  ftustained  any  injury. 

This  we  adopt  as  the  best  rule,  when  to  it  is  subjoined  the 
recpiisition  above  stated  in  Monroe's  case^  viz :  that  the  bur- 
then of  satisfying  the  Court  that  the  prisoner  has  sustained  no 
injury  from  the  separation,  is  on  the  State  and  not  on  the  pri- 
soner. 

In  this  case,  the  Goui-t  below  assumed  this  burthen  for  him- 
self, as  we  have  said,  and  his  conclusion  is  perhaps  on  this  ac- 
count the  more  satisfactory. 

Wc  ought  not  to  pass  from  this  ground,  perhaps,  without 
noticing  more  particularly  one  case  wliich  was  strongly  relied  on 
by  the  counsel  for  the  prisoner,  as  being  strikingly  in  jxrint,  and 
as  sustaining  their  position.  This  was  the  case  of  Overbee  i'«. 
The  Commonwealth,,  1  Mob.  R.  TSt).  Here  a  juror  is  stated 
to  have  passed  out  of  tlu^  Court  house  witliout  knowlc^lge  of  the 
Court  through  a  crowd  of  persons,  and  returned  in  a  few  minutes. 
Afterwards  being  examined  upon  oath,  he  deposed  that  he  had 
not  held  conmiunieation  with  any  pei^son  whatever.     In  review- 


DECATUR,  AUGUST  TERM,  1853.  17 

Roberts  uml  ("oppnlisiven  r«.  The  State  ui  Georfria. 

ing  this  case,  the  Court  siiys,  without  giving  any  reason  for  the 
opinion :  "  It  seems  to  the  Court  tliat  the  separation  of  the  jury 
was  sufficient  cause  for  setting  aside  the  verdict/' 

It  may  have  been,  that  there  were  circumstances  known  to 
the  Court,  which  do  not  appear  to  us  authorizing  the  conclusion, 
that  notwithstanding  the  sworn  statements  of  the  juror,  there 
was  something  suspicious  in  his  conduct,  and  therefore,  they  may 
have  thought  it  was  better  that  the  jury  shoukl  be  re-organized. 
It  does  not,  at  all  events,  appear  that  the  Court  below  was  sjitis- 
fied  by  an  e:camination  into  all  the  circumstances,  that  nothing 
hurtful  to  the  prisoner  had  occurred  by  reason  of  such  sep- 
aration. 

If,  however,  that  Court  intended  to  hold  that  the  mere  scp- 
aiation  as  stated,  was  sufficient  to  disqualify  the  jury,  because 
that  the  juror  might  have  heard  remarks  prejudicial  to  the 
prisoner,  even  though  the  Judge,  by  his  examination,  luul  satis- 
fied himself  that  nothing  injurious  to  that  prisoner  had  transjiir- 
ed,then  we  differ  from  that  Court,  and  differently  decide;  putting 
our  decision  di.stinctly  on  the  ground,  that  when  stich  separation 
of  a  jury  occurs,  if  the  Court  assumes  the  l)urthen  of  fairly 
and  properly  in<iuiring  into  the  circumstances  (in  part  by  an 
examination  of  the  jurors  upon  oath)  and  is  satisfied,  that  no- 
thing has  occurred  which  may  be  injurious  to  the  prisoner,  the 
verdict  should  not  be  disturbed. 

[5.j  It  was  urged  also,  that  the  Court  committed  en*or  in 
charging  the  jury,  that  they  might  fin<l  a  general  verdict  of 
guilty  or  not  guilty  upon  the  first  count,  as  well  as  in  receiving 
such  verdict.  And  also,  that  the  Court  erretl  in  causing  or 
permitting  the  erasure  of  certain  letters  from  the  verdict. 

This  charge  of  the  Court  was  right,  wo  think,  and  not  at  all 
conflicUng  with  any  provision  of  our  penal  code.  It  was  not  a 
special  verdict  which  was  rendered,  but  a  genei-al  verdict  of 
guilty  cm  the  only  count  in  the  indictment  upon  which  the 
{nrisoners  could  be  tried  and  convicted. 

The  erasure  complained  of  was  simply  a  correction,  under 
the  direction  of  the  Court,  of  the  orthography  of  the  word  count, 
^nd  WHS  properly  made. 
voiL  xir.  8 


18     SUPREME  COURT  OP  GEORGIA. 

EsekicL  A.  Roberts  n.  The  Stote  of  Georgia. 

No.  4. — ^Ezekiel  A.  Roberts,  plaintiff  in  error  vs.  The  State 
of  Georgia,  defendant. 

£1.]  The  jury  on  the  trial  of  indictinciit  returned  into  Court  and  were  call- 
ed by  the  Clerk  ;  one  of  them  handed  the  indictment  to  the  Sol.  General, 
upon  which  a  verdict  of  guilty  was  written,  but  not  signed  by  any  body — ^it 
was  shown  to  the  counsel  for  the  prisoner,  and  they  were  asked  if  they 
desired  to  poll  the  jury,  to  which  a  negative  answer  was  returned ;  it  was 
then  read  in  the  hearing  of  the  jury  and  ordered  to  be  recorded — which 
was  done:  ITeldj  that  the  prisoner  was  not  entitled  to  anew  trial  on  ac- 
count of  any  irregularity  in  the  verdict. 

[2.]  Upon  the  trial,  the  prisoner  was  represented  by  counsel,  and  to  one  of 
them  was  submitted  the  conduct  of  the  examination  of  witnesses.  After 
a  fall  cross-examination  of  one  of  the  witnesses  for  the  State,  by  that 
counsel,  the  prisoner  requested  leave  of  the  Court  to  cross-examine  him, 
which  was  dented :  Jleldy  that  this  was  no  violation  of  the  constitutional 
right  of  the  prisoner  to  defend  by  counsel — ^in  person — or  by  both. 

Indictment  for  being  a  rogue  and  vagabond,  in  Monroe 
Superior  Court.  Tried  before  Judge  Starke,  March  Term, 
1858. 


The  facts  in  this  case  are  as  follows :  The  defendant  being 
indicted,  and  having  plead,  and  being  put  upon  his  trial ;  dur- 
ing the  progress  of  the  cause^  a  witness  of  the  State,  named 
Simpson,  being  on  the  stand,  and  having  been  cross-examined 
by  defendant's  counsel,  the  defendant  himself  asked  leave  to 
cross  examine  him  further,  which  the  Court  refused,  and  which 
is  excepted  to. 

The  case  having  been  submitted  to  the  jury,  they  retired  to 
consider  it.  When  they  returned  into  Court,  the  list  was  cal- 
led by  the  Clerk,  and  each  juror  answered  to  his  name.  They 
then  handed  in  the  following  verdict :  ''We,  the  jury,  find  Ezeki- 
el  A.  Roberts  guilty.*'  Not  signed  by  any  one.  The  indict- 
ment, with  the  verdict,  was  handed  to  prisoner's  counsel,  who 
were  asked  if  they  wished  to  poll  the  jury,  and  answered  in  the 
negative.  The  jury  were  then  discharged  and  the  venlict  re- 
corded. 
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Motions  were  then  made,  fiMt  in  arrest  of  judgment,  and 
iJlenrards  for  a  new  trial,  on  the  ground,  that  no  verdict  had 
"been  rendered ;  and  for  a  new  trial,  also,  on  the  ground  of 
error  in  the  Court  in  refusing  to  permit  the  prisoner  to  cross-ex- 
amine the  witness,  Simpson.  Both  which  motions  were  over- 
ruled by  the  Court,  to  which  defendant  excepts  and  assigns 
error  therein. 

Lamar,  Hammond  &  Lociirane,  for  plaintiff  in  error. 

Glenn,  represcntnig  Thrasher,  Sol.  Gen.  for  defendant. 

By  the  Court. — NiSBET,  J.  delivering  opinion. 

p.]  The  grounds  relied  upon  in  this  bill,  are  not  sufficient, 
either  to  arrest  the  judgment,  or  for  a  new  trial.  We  have  no 
Statute  Law,  prescribing  the  fonn  of  delivering  the  verdict  of 
•  jury.  Our  usage  is  to  write  the  verdict  on  the  indictment — 
which  being  signed  by  the  foreman,  is  handed  to  the  Sol.  Gen- 
eral in  open  Court  after  the  jury  has  been  called ;  and  when 
publicly  read,  is  recorded.  This  form  is  in  substance  that  of 
the  Criminal  Law,  and  we  cannot  advise  any  departure 
from  it.  Yet,  when  in  substance  and  effect  it  is  observed, 
even  if  there  be  a  literal  departure,  we  will  not  regard  that  as 
warranting  a  new  trial,  much  less  an  arrest  of  judgment.  In 
England  the  verdict  is  given  in  orally.  The  oral  tradition 
grew  out  of  the  unclerkly  character  of  jurors  in  early  times. 
And  now  we  see  no  objection  to  it,  inasmuch  as  it  is  happily 
adapted  to  the  free  and  uncontrolled  expression  of  the  mind  of 
the  jury,  and  affords,  by  reason  of  its  openness  and  audibility, 
lafe  guarantees  against  conception  in  any  form,  or  from  any 
quarter.  The  Clerk  then  receives  the  verdict  from  the  lips  of 
the  foreman  and  records  it — being  reconlcd,  it  is  read  to  the 
jury  and  their  assent  invoked,  and  when  that  is  given  it 
stands.  The  form  of  procedure  is  as  follows :  The  jury  hav- 
ing returned  into  their  box,  the  Clerk  calls  the  jury  each  by 
his  name,  and  then  asks  them  whether  they  have  agreed  on 
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their  verdict,  to  which  they  reply  (if  the  fact  be  so)  in  the  af- 
firmative. He  then  demands  who  sliall  say  for  them,  to  which 
tliey  answer,  their  foreman.  This  being  done,  he  desires  the 
prisoner  to  hold  up  his  hand,  and  addresses  the  jury  thus :  "  look 
upon  the  prisoner,  you  that  are  sworn ;  how  say  you ;  is  he  guil- 
ty of  the  felony  whereof  he  stands  indicted,  or  is  he  not  guilty," 
He  then  writes  the  word  guilty  or  not  guilty,  as  the  verdict  is, 
after  the  worils  "  po  so  "  on  the  record,  and  again  addresses  the 
jury  thus  :  "hearken  to  your  verdict  as  the  Court  hath  recorded 
it ;  you  say  that  A.  B.  is  guilty  (or  not  guilty)  of  the  felony 
whereof  he  stands  indicted,  and  so  say  you  all."  Assent  being 
given,  the  verdict  is  delivered,  (1  Chittya  Orinu  Laiv^  518.) 
This  process  identifies  the  jury  and  the  prisoner,  and  the  of- 
fence— ascertains  unanimity — an<l  is  a  public  and  solemn 
promulgation  of  the  finding.  The  foreman  is  the  spokesman  of 
the  jury  by  their  own  election,  and  the  usage  of  the  Courts 
has  given  him  legal  sanction  to  his  character  as  such.  He 
wlio  acts  as  foreman,  is  presumed  to  be  the  foreman  by  choice 
of  tlie  jury.  In  the  case  before  me,  the  verdict  was  written  on 
the  indictment,  but  not  signed — it  was  handed  to  the  State's 
ofiicer  by  one  of  the  jury,  after  the  jury  was  called.  He  was 
in  that  act  to  be  recognized  as  the  foreman.  Whether  he  was 
or  was  not  foreman,  however,  we  hold  to  be  unimportant ;  for 
we  do  not  think  that  the  validity  of  the  verdict  depends 
upon  the  fact  of  there  being  a  foreman  to  the  traverse-jury  at  all. 
The  verdict  thus  written  was  publicly  read — read  in  the  hear- 
ing of  the  whole  jury.  It  was  their  act  by  assent,  no  objection 
being  made  to  the  verdict.  The  prisoner  had  the  right  to  poll 
the  jury — his  counsel  was  asked,  after  seeing  the  veixlict,  if  he 
desireil  to  poll  them,  to  which  question  a  negative  response  was 
given.  After  it  was  read,  and  not  until  then,  it  was  ordered 
to  be  recorded,  and  it  appears  on  the  record  in  immediate  con- 
nection with  the  list  of  the  jury,  as  the  verdict  of  that  jury 
in  the  case,  which  is  also  stated  on  the  record.  Without  doubt, 
this  record  would  fully  sustain  a  plea  of  mitre  foi%  convict. 

[2.]  The  prisoner   was  represented   by  counsel  on  the  trial, 
and  the  examination  of  witnesses  was  conducted  bv  one  of  them. 
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lera  full  tToss-oxainiiiatioii  cif  oiioof  tlie  witiu'sscs  call<Ml  for 
;  State,  the  prisoner  asked  leave  to  examine  liini  further, 
ich  was  refuseil ;  an«I  tliis  is  eoniplainecl  of  as  violating  his 
istitutional  right  of  defence  hy  liiniself,  his  counsel,  or  by 
:h.  His  right  was  not  violated.  lie  appeared  in  person 
I  by  his  counsel.  lie  was  entitled  to  conduct  the  exanu na- 
il, and  if  he  had  asked  leave  to  dr>  so  in  the  outset,  the  refjuest 
donbt,  would  have  been  granted.  He  did  not  think  proper 
nake  the  re^piest,  but  devolved  that  service  upon  his  conn- 
Having  arranged  with  counsel,  that  one  (»f  them  should 
.duct  the  examination,  the  Court  held  him  to  it.  Had  he 
held  him  to  it,  he  would  have  conipromitted  the  order,  de- 
am  and  efficiency  of  the  Court.  The  j)residiiig  Judge  in 
Courts  of  this  country,  hns  tlie  power  to  prescribe  the  man- 
in  which  business  shall  be  conducted — a  power  which  it  is 
absolutely  certain,  the  Legislature  can  take  from  him,  un- 
lit is  exercised  in  such  way  as  to  involve  a  deprivation  of 
it.  All  rights  in  a  Court  of  just  ice  are  of  nec<»ssity,  enjoy- 
throngli  forms  of  procedure — indeed,  the  rules  of  the  Court, 
1  the  ever-i)resent  ])o>ver  of  the  judge,  to  maintain  order — to 
vent  unnecessary  consumption  of  time,  and  to  discij)line  the 
ion  of  the  Court  in  ways  and  at  tinu-s,  and  under  circum- 
ices  which  »lo  not  admit  (in  a  Juflges  opinion  I)  of  specifica- 
i,  arc  indispensable  to  the  f idlest  enjoyment  of  every  right. 
at  Judge  Starhi  did  in  this  case,  was  nothing  more  nor  less 
[1  to  enforce  the  usual  rule  of  the  Criurt,  as  to  the  manner  in 
chthepnaonrr  tthould  exerem'  hU  conHtitutional  right  of 
mceinperHon.  As  well  might  he  complain,  that  he  was 
ied  the  right  of  trial  by  jury,  because  the  Law  prescribes 
manner  of  summoning  and  selecting  his  jury. 
Phe  prisoner  had  a  fair  trial,  and  was  justly  convicted  of 
nga  "rogue  and  a  vagabond."  This  question  admits  of 
fitable  discussion,  but  as  with  some  of  our  i)rofessional  breth- 
j  brevity  is  not  only  the  test  of  wit,  but  also  of  learning.  I 
I  only  add,  that  thejudgmwit  below  is  affirmed. 
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No.  6. — Gideon  Copenhavon,  plaintiff  in  error,  vs.  Tlie  State 
of  Georgia  defendant. 

[1.]  If  a  party  be  ruled  into  a  trial  wlien  it  appears  from  the  facts  stated  in 
the  bill  of  exceptions  that  he  was  entitled  to  a  continuance,  the  judgment 
obtained  against  him,  will,  for  that  cause,  be  reversed,  and  a  new  trial  or- 
dered. 

[2.]  The  defendant  against  whom  a  bill  of  indictment  wiis  found,  and  who  wag 
put  upon  his  trial,  the  next  day  moved  a  continuance  of  the  cauM  till  the 
next  term,  or  a  postponement  for  a  few  days,  to  obtain  the  testimony  of  two 
witnesses,  whose  names  were  set  forth  in  the  affidavit,  and  who  resided  fai 
the  State,  ami  by  whom  he  expected  to  prove  an  aiibi.  Jldd,  that  it  was 
error  in  the  Court  not  to  tJlow  time  to  procure  the  evidence — the  facts  con- 
tained in  the  oath  of  the  party  demonstrating  the  materiality  of  the  proof. 

[3.]  The  Penal  Code  of  this  State  is  liberal  in  grunting  continuances  in  crim- 
inal prosecutions. 

[4.]  The  opinion  of  the  presiding  judge  as  to  the  guilt  of  the  accused,  cannot 
be  nuide  the  ground  of  depriving  him  of  the  clear  legal  rights  guarantied  to 
him  by  the  laws  of  the  land. 

[5.]  Criminal  Courts  should  be  doubly  guarded  whenever  notorious  oSenden 
are  arraigned  before  them  ;  the  greater  the  crime,  the  greater  the  temptation 
and  danger  of  being  betrayed  into  error. 

[6.]  The  law  as  to  trUra  stated  and  expounded. 

Indictment  for  Burglary  in  Monroe  Superior  Court.  Tried 
before  Judge  Stakke,  March  Term,  1853. 

The  defendant  in  this  c«i8c  being  arraigned,  and  having  plead 
not  guilty,  moved  a  continuance  on  the  same  grounds  as  those 
taken  in  the  case  of  Roberts  r*.  The  State  (No.  4  siiprie)  vith 
the  additional  ground  that  he  had  absent  witnesses  residing  in 
Murray  county,  by  whom  he  could  prove  an  alibi.  The  motion 
to  continue  was  overruled,  when  defendant  moved  to  postpone 
the  case  to  Monday  of  the  second  week  of  the  term,  that  he 
might  send  for  the  witnesses  in  Murray  county.  This  also  the 
Court  refused,  and  the  trial  proceeded.  ^ 

The  first  juror  being  put  on,  the  prisoner  having  answered 
negatively  the  questions  prescribed  by  the  Penal  Code,  triers 
were  demanded  by  the  prisoner,  who  being  called  upon  to  name 
a  trier,  nominated  Robert  S.  Lanier,  upon  which  the  Court 
named  W.  K.  DeGrafTenreid,  both  of  whom  resided  out  of  the 
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y  of  Monroe.  The  first  juror  being  pronounced  compe- 
was  sworn  in  cbief,  and  the  next  was  called,  and  also  put 
triers,  and  the  Court  called  on  prisoner's  counsel  to  select 
irhich  they  declined  to  do ;  on  wliich  the  Court  discharged 
janier,  and  sent  out  Mr.  DeGraffeiireid  with  the  first  juror, 
'  the  second,  whom  they  declared  competent,  and  who  was 
I  in  chief,  and  the  two  jurors  tried  the  next  one  called,  &c. 
len  the  jury  were  all  chosen  and  sworn,  prisoner's  counsel 
ted  to  the  panel,  on  the  ground  that  the  triers  who  were 
lelectcd  as  above  stated,  resided  out  of  the  county.  Tho 
fcion  was  overruled,  and  the  prisoner  was  tried  and  con- 
l: 

lereupon,  <lefendaut  excepts,  and  assigns  error  as  follows : 
At  the  Court  erred  1st.  In  refusing  to  grant  the  contin- 

L  In  refusing  to  postpone  the  case  to  another  day  of  tho 
term. 

In  holding  that  the  jury  had  been  properly  and  legally 
;  or  if  not,  that  the  objection  came  too  late. 

MAR,  Hammond  and  Lociiuanb,  for  plaintifi"  in  error. 

.ENN  (representing  TiiUA.siiKii,  Sol.  Gen.)  for  defendant. 

F  the  Court. — Lumpkix,  J.  delivering  opinion. 

]]  The  record  in  this  case,  shows  that  the  defendant  was 
pon  his  trial  the  day  after  the  indictment  was  found.  He 
d  to  continue  the  cause,  on  several  grounds ;  and  among 
rat,  ho  swore  that  he  expected  to  prove  by  Thomas  Whit- 
it  the  next  term  of  the  Court,  that  he  was  on  his  way  to 
pa  with  horses,  and  lodged  all  night  at  the  house  of  Whit- 
n  the  county  of  Murray,  in  tliis  State,  on  the  night  of  the 
of  October,  1852 ;  the  alleged  robbery  having  been  com- 
din  Monroe  county,  on  the  night  of  the  12th  of  the  same 
h  (somo  two  hundred  miles  distant) :  and  he  further  swore, 
lie  expected  to  prove  at  tlie  next  term,  by  one  Fredric 
t  of  the  said  county  of  Murray,  that  he  (the  accused)  could 
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not  have  been  at  the  place  >\herc  the  offence  was  committed,  »* 
the  witness  Short  saw  defendant  at  Whitten's  house  in  Murra;^ 
county  the  second  night  thereafter  ;  and  that  the  showing  wa*^ 
not  made  for  delay,  but  for  the  purjwse  of  getting  a  fair  trial- 

[2.]  The  motion  for  a  continuance  for  the  term  having  bcerP 
overruled,  the  prisoner's  counsel  made  application  to  the  Court;^ 
to  suffer  the  trial  to  be  postponed  till  the  Monday  of  the  next 
week,  to  enable  liim  to  j)rocure  the  attendance  of  Whitten  and 
Short,  which  was  refused,  and  the  party  was  ruled  to  trial. 

From  the  facts  stated  in  the  bill  of  exceptions,  was  not  the- 
defendant  entitled  to  a  continuance  or  postponement  of  the 
trial  ? 

The  17th  section  of  the  14th  division  of  the  Penal  Code  pro- 
vides that  "  Every  person  against  whom  a  bill  of  indictment  is 
found,  shall  be  tried  at  the  term  of  the  Court  the  indictment  isi 
foimd,  unless  the  absence  of  a  material  witness  or  wiinrsseSj  or 
the  principles  of  justice  should  require  a  postponement  of  the 
trial ;  and  then  the  Court  shall  allow  a  postponement  of  the 
trial  until  the  next  term  of  the  Court :  and  the  Court  shall  have 
power  to  allow  the  continuance  of  criminal  causes  from  term  to 
term  as  often  as  the  principles  of  justice  may  require,  upon, 
sufficient  cause  shown  on  oath."  {Cobb's  JVew  Digest,  835, 
836.) 

[3.]  Oui'S  is  a  liberal  code  upon  the  subject  of  continuances 
in  criminal  cases.  Under  it  an  improper  refusal  of  a  continu- 
ance is  matter  of  error.  But  with  the  latitude  of  discretion  in 
allowing  continuances  from  term  to  term  as  often  as  the  princir- 
pies  of  justice  may  require,  the  exercise  of  discretion  in  favor 
of  criminals  must  be  very  arbitrary  or  very  erroneous^  to  make 
the  granting  of  continuances  cause  for  reversal.  Fortunately 
for  prisoners  at  least,  under  om-  organization,  this  question  ca» 
never  perhaps  be  tested. 

Was  the  testimony  in  this  case  material?  I  will  not  afErm 
that  it  was  utterly  irreconcilable  with  the  guilt  of  the  accused: 
but  I  will  saj^,  that  if  true,  it  made  it  very  improbable  that  lie 
perpetrated  the  crime  at  the  time  and  place  specified;  and  of 
its  sufficiency  to  acquit,  it  was  the  peculiar  province  of  the  jury 
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t^nd  not  of  lilt'  C'nirt  to  jiulp'.     That  it  was  matcriiU   tlicre 

cannot  be  a  shinlow  cfa  douUt — \\w\  if  so,  thon  the  Court  wrijj 

peremptorily  nvjuirovl  liy  the  law  nf  the  land,  tlic  iinlirtiiiout 

liaviiig    l>ecn  just  fouiul,  t'>  postjwnH*  tho  trial  until  tlu^  uoxt 

term  of  the  (^>urt:  or  at  any   rato,  for  a  fow  days,  to  mahlo 

the  purty  to  ohtain  his  prnnf.     Ami  upon  this  ;iroun«l,  tho  jucl^.*;- 

mcnt  of  convii'tion  must  Ix-  revorsod.  and  a  new  trial  awarded. 

[4.]  For  noiwithftandin^j^  applications  for  continuanoos  are 

ordinarily  addressed   to  the   discretion  of  the   Court,  and  the 

presiding  j"*V^'  "nij*t  in  the  main  bo  left  free  to  act  in  such  a 

manner  as  to  secure  a  s/'f^:'!//  as  well  as  f'lir  trial,  yet  in  tlic 

case  made  in  this  hill  of  exceptions,  tho  Statute  of  the  State  is 

imperative,  and  ho  is  hound  to  yield  obedience  to  its  mandate, 

whatever  may  be  his  ojiinion  om  a  vutn,  as  to  tlie  guilt  of  the 

accused,  or  tho  falsehood  in  fact,   of  the  ^3how^l•JJ  which   he 

make?,  for  the  pcisijionement  of  the  trial. 

[o.]  Criuiinal  Courl.s  should  be  doubly  piardod  whenever 
notorious  offenilers  are  arraigned  before  them,  for  the  greater 
the  crime,  tho  greater  tho  toniptation  and  danger  of  being  be- 
trayed into  error,  in  their  over  anxiety  to  bring  incorrigible  cul- 
pnts  to  merited  pimishment.  Delay,  which  miglit  well  have 
been  avoided,  and  iricreaso<l  expense  and  bunion  to  tho  coun- 
ties, arc  the  usual  consequences  of  this  laudable,  but  intemper- 
ate zeal,  to  visit  with  exemplary  rigor,  these  daring  and  despe- 
rate felons. 

[t).]  There  was  some  irregularity  in  tho  manner  of  selecting 
the  jury ;  and  although  it  may  be  well  enough  to  correct  it,  to 
prevent  tliese  departures  from  growing  into  a  prece<lont,  still 
we  should  not  esteem  it  good  cause  for  granting  a  re-hearing. 
Our  object  will  be  best  accomplished,  by  stating  the  correct 
practice,  as  it  is  to  be  gathered  from  the  standar»l  writers  on 
criminal  law. 

Challenge  to  the  favor  is  left  to  the  discretion  of  triers. — 
These  do  not  exceed  two,  unless  by  the  consent  of  the  prosecu- 
tor and  the  defendant,  or  some  special  cause  is  alleged  by  one  of 
them,  or  where  one  juror  is  sworn,  and  two  triers  appointed  with 
him.    If  the  challenge  be  made  to  the  first  juror,  of  course 
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before  any  one  lias  been  sworn,  then  the  Court  vill  direct  twczz 
indiflFerent  persons,  tahnfrom  the  hy-k^tixndti'm.  to  try  the  ques — 
tion,  and  if  they  find  the  party  challenged  indifferent,  he  wilM 
be  sworn,  and  join  with  the  triers  in  determining  the  next  chal — 
lengc.     But  when  two  juroi-s  have  been  found  iinj)artial,  ancE^ 
have  been  sworn,  then  the  office  of  the  triers  will  eear^e,  and- 
every  subset  juent  challenge  will  be  referred  to  the  decision  of  the 
jurymen.     If  the  prisoner  challenge  ten,  and  the  State  one, 
and  the  twelfth  be  sworn,  one  trier  shall  be  chosen  bv  each 
party,  and  added  to  the  jurymen  sworn,  and  the  challenges  be 
referred  tf^  their  decision.     But  if  several  be  sworn,  and  the 
rest  challenged,  the  Court  may  assign  any  two  of  the  persons 
sworn,  to  determine  the  challenges.     To  the  triers  thus  chosen, 
no  challenge  can  be  admitted. 

The  triers  being  thus  chosen,  the  following  oath  is  adminis- 
tered to  them :  ^*  You  shall  well  and  truly  try  whether  A.  B. 
(the  juror  challenged)  stand  indifferent  between  the  parties  to 
tliis  issue,  so  help  you  God.'*  The  trial  then  proceeds  by  wit- 
nesses before  them ;  and  the  truth  of  tlie  matter  alleged  as 
cause  of  challenge,  must  be  made  out  to  the  satisfaction  of  the 
triers.  One  witness  to  establish  the  cause  of  challenge  is  suffi- 
cient. The  triers,  also,  may  examine  the  juryman  challenged, 
upon  his  voir  dire  as  to  the  leaning  of  his  affections,  or  whether 
he  hath  given  his  opinion  before  hand,  and  ask  all  other  ques- 
tions which  may  enable  them  to  test  his  impartiality,  pro\'i- 
ded  they  do  not  interrogate  him  as  to  facts  and  circumstances, 
'whicli  tend  to  his  infamy  or  disgrace. 

It  is  said  that  if  the  array  be  challenged,  it  lies  in  the  dis- 
cretion of  the  Court  how  it  shall  be  tried ;  that  nomvfimes  it  is 
done  hy  two  attorneys ;  and  it  was  this  practice,  which  likely 
suggested  the  idea  of  trying  a  challenge  to  a  particular  juror, 
in  the  present  case,  in  this  way.  More  need  not  be  said  on 
this  subject. 

Judgment  reversed. 
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^IKTo.  6. — Jolin  C.  Perkins,  ct  al.  plaintiffs  in  error,  vs.  Josieph 
Attaway,  Guardian,  defendant  in  error. 

.£l.]  The  rule  is  well  Rtttlo«l,  that  all  that  in  lUMTssary  to  show  jurisilution 
must  appear  on  the  face  of  the  reconi,  in  the  proi'eoillnjr?«  of  ii  Court  of]iiu< 
itcd  juriitdiction.  But  whether  letters  of  gnanliaiiHliip  can  he  .said  to  he 
a  part  of  the  record  of  a  Court  of  Ordinary.     Qncri/  7 

(2.]  The  Court  of  Ordinary  in  our  State,  no  fiir  as  testate  and  intC'^tate  es- 
tates are  concerned,  cannot  he  deemed  a  ('ourt  of  limited  jurisdiction  in 
the  sense  contemplated  hy  the  ahove  rule.  And  as  rej^irds  the  suhject- 
matter  of  such  estates,  cverj'  presumption  is  to  he  made  in  favor  of  the 
jurisdiction  of  the  Court  of  Ordiuary. 

p.]  Wliere  upon  trial  of  an  issue  of  damaj^e  or  no  damaj^e,  hy  reason  of  tlic 
interposition  of  a  claim  under  our  Stitute,  it  was  proposed  to  prove  that  a 
tenant  of  the  claimant's  had  uidawfully  sold  a  set  of  mill-irons,  on  the  pre- 
mises claimed,  and  that  tliey  had  heen  thus  removed  from  the  premises  : 
IMdj  that  this  was  not  damage  resultiui;  from  (hday  only,  sudi  .'is  is  con- 
templated hy  the  Statute,  hut  was  a  tort  hy  the  tenant,  for  which  he  is  li- 
able to  the  plaintiff. 

(4.]  "Where  in  such  a  case  a  witness,  an  attorney  at  law,  an»l  advisinjjf  coiuiscl 
for  the  claimants,  stated  that  he  had  advised  the  withdrawal  of  the  claim 
to  avoid  dama^^es :  I/c.ldj  that  this  testimony  was  proper,  as  material  to  the 
inquiry,  whether  or  not,  the  claim  had  heen  continued  unrcjisonahly,  after 
the  claimant  were  advised  of  its  weakness. 

[5.]  Wlicre  ujion  trial  of  .such  an  issue,  the  Couil  instructs  the  jury,  that  "  the 
quc8ton  of  title  was  settled,  and  could  not  he  consi«lereil  hy  them  : ''  J/fld, 
that  if  by  this,  the  <?ourt  desij^ned  to  say,  that  it  was  not  necessary  for  the 
jary  to  consider  this  title,  in  order  to  determine  whetlier  or  not  the  daim- 
ant<  ill  this  case,  wvn:  entitled  to  the  premises  in  dispute,  the  charge  was 
right:  but  wroHK.  if  the  Court  meant  to  say,  that  the  jury  might  not  look 
to  the  title,  in  order  U)  asceruviu  whether  or  not  the  claimants  had  prohahlo 
ground  for  their  claim,  and  may  have  interposed  it  in  good  faith. 

[6.]  Where  there  was  no  testimony  of  grossly  unskilful  advice  given  hy  coun- 
sel, unless  the  faihire  of  the  claimants  to  recover,  constituted  such  evidence, 
and  the  Court  rliarged,  that  if  the  (Claimants  made  this  claim  under  advice 
of  counsel,  which  was  wrong  and  grossly  unskilful,  they  were  not  protect- 
ed or  excusable :  Jhhi,  that  this  Wiis  charging  upon  a  snpposcil  state  of 
fiu'ts,  which  did  not  exist,  and  was  erroneous. 

[7.]  If  a  claim  case  he  commenced  and  continued  under  and  by  reason  of  ad- 
vice of  counsel  in  good  faith  sought  and  acted  on,  even  though  such  advice 
prove  to  >>e  founded  upon  erroneous  views,  the  claimants  are  not  respon- 
sible for  damages,  as  having  interposed  the  claim  for  delay  only. 

[8.]  tr  a  claim  be  at  first  entered  in  good  faith,  and  afterwards,  the  chiiui:int 
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C  discovers  its  wcjikness^  ui\d  that  it  ought  not  to  pnrvMil.  ami  ilocs  not  '\vit^^^ 
/  draw  or  di.^raisd  the  s;inie  within  a  reasonabU*  time  aft^r  sudi  disx-ovcr-""^ 
,  he  i.-:  liable  ujion  final  verdict  acrainst  liiiu,  fur  dainajrcs  reyuitini.'  from  sue — - 

continuance  of  the  claim— juBt  as  if  the  claim  had  been  iirsl  intcri^uscd  icz^ 

delay  (»nly. 
[9.]  When  there  is  some  evidence  on  both  sides,  and  the  prepondiTanre  again^tf 

the  verdict   is  not   fo  preat  as  to  snggest  im])ropi.r  bias,  or  itroj:.- mUai>  — 

preiiension,  a  reviewing  Court  will  not  disturb  tlie  verdict,    because   iti^s 

against  tlic  weight  of  evidence. 

Claim,  in  Coweta  Superior  Court.  Tried  before  Judge  HiLL, 
March  Term,  1853. 

The  facts  of  tliis  case  are  as  follows : 

Nicholas  Dyer  had  given  a  mortgage  to  Sarah  Backus  as 
natural  guardian  of  her  minor  children,  covering  a  certain  lot 
of  land.  1'his  land  was  afterwards  levied  on  by  a  Jf  fa.  (young- 
er than  the  mortgage)  against  Dyer  and  sold,  and  John  0. 
Perkins  and  Bennett  II.  Conyers  became  the  purchasers.  The 
mortgage  was  subsequently  foreclosed,  and  the  moitgage /? /a. 
levied  on  the  land,  and  Perkins  and  Conyers  interposed  their 
chain.  At  September  term,  1849,  the  claim  was  witJidrawn, 
but  the  plaintiff  in  Ji.  fa,  (Joseph  Attaway,  who  ha<l  become  the 
gtiardian  of  said  children,)  insisted  on  going  to  trial,  for  the 
purpose  of  claiming  damages  for  interposing  a  claim  for  delay 
only.  This  being  the  issue,  the  plaintiff  on  the  trial  introduc- 
ed his  letters  of  guardianship  from  the  Court  of  Ordinary  of 
Coweta  County,  to  which  clahnants  objected,  on  the  ground 
that  they  showed  on  their  face,  no  ground  of  jurisdiction  of  the 
said  Court,  which  olgection  was  overruled  by  the  Court. 

At  a  further  stage  of  the  trial,  for  the  purpose  of  enhancing 
damages,  the  plaintiff  offered  testimony  to  show  that  Perkins 
and  Conyers,  while  in  possession  of  the  land,  had  rented  it  to 
one  Dorster,  who  had  sold  certain  mill-irons,  belonging  to  a  mill 
on  the  premises,  thus  injuring  the  property.  To  this  testimony 
claimants  objected,  unless  knowledge  of  the  fact  could  be  brought 
home  to  them,  which  objection  the  Court  overruled  and  admitt- 
ed the  testimony. 

The  claimants,  on  their  part,  introduced  a  receipt  from  Mis. 
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■"^Xckiis,    as    natural  guardian  of  the  children,  in  full    satis- 
AVv<;;2tion  of  her  rnortgajrc  apiinst  Dyor,  wliic-li  liail  been  oxhib- 
^^e^dtotlio  public  at  thu  sak',  >\ hen  thev  bon;rht  ilio  land.     They 
iritroduced  also,  William  Doii]Ldi(.*rty.  es<j.,  who  testifies  that  he 
^a.d,  as  an  attomey,  advised  the  inter] M»^i^i(>n  of  the  claim — that 
*Vo  had  filed  a  bill  in  Equity,  in  aid  of  the  claim  whicli  was  taken 
"to  the  Supreme  Court,  and  decidotl  a'rainst  them  ;  that  on  this  de- 
cision, he  had  advised  the  withdrawal  of  the  chiim,  which  was 
done.      Upon  cross-examination,  this  witness  stated  tliat  he  ad- 
vised the  claim  to  be  withdrawn,  to  avoid  damaj^es — to  this,  ob- 
jection "was  made  by  claimants,  and  ovenukMl.     The  plaintiiVin 
rebuttal,  iirovod  by  Y.  J.  L«)n,Lr,  esq.,  the  attorney  fi»r  tlie  estate 
of  these  minor  children  of  Backus,  tliat  when  the  receipt  from 
Mrs.  Backus  to  Dyer,   was  read  to  the  crowd  on  the  day  of 
the  sale,  under  Hubbard's  execution,  as  above  stated,   that  he 
had  publicly  stated  that  he  believed  it  had   been  procured  by 
fmud.     And  the  witness  went  on  to  state  circumstances,  from 
which  it  mi«rht  be  inferred  that  Conyers,  one  of  the  chiimants, 
heard    what   he  said  on   the  occasion.     This   testimony  was 
objected   to  by  the  claimants,  but  admitted  by  the  Court. 

When  the  testimony  ^vus  concluded,  the  Court  chai'«!;ed  the 
jury: 

That  the  simple  question  for  them  to  decide,  was  whether  the 
claimants  made  this  claim  for  delay  and  delay  only;  that  the 
question  of  title  was  not  before  them  ;  and  it  was  not  ft»r  them 
now  to  ckHjide,  whether  the  claimants  had  a  good  title  to  the 
land  or  not,  that  the  question  was  settled.  That  if  the  claim- 
ant made  this  claim,  under  the  a<lvice  of  counsel,  which  was 
wrong  and  grossly  unskilful,  they  were  not  protected  or  ex- 
cnsable ;  but  if  they  acted  ujwn  such  a<lvice,  which  resulted 
in  injury  to  the  plaintift',  the  claimants  were  responsible  in 
damages  to  the  plaintiff,  and  the  counsel  was  responsible  to 
the  claimants,  just  as  a  surgeon  is  responsible  for  an  unskilful 
operation  in  surgery. 

That  if  the  claimants  mcidc  this  claim  in  the  first  instance, 
in  the  honest  belief  that  their  title  was  good,  and  ufterAvards 
oonviaced  it  was  not  good,  and  ought  not  to  prevail, 
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and  did  not  withdraw  their  claim  as  soon  as  such  discovery  vi»^ 
made,  and  the  forms  of  Law  would  aihnit,  they  were  liable  io^ 
damages,  just  as  if  the  claim  was  made  for  delay  in  the  firs* 
instance. 

To  all  of  which  cliarges  of  the  Court,  as  well  as  to  the 
several  rulings,  which  during  the  trial  the  Court  had  made 
against  the  objections  of  claimants,  the  claimants  excepted, 
and  having  on  the  same  grounds,  moved  for  a  new  trial  in  the 
Court  below,  and  the  same  being  refused,  they  assign  the  same 
as  error. 

B.  II.  Hill,  for  plaintiff  in  error. 

SiMMS,  for  defendant. 

Bi/  the  Court — Starnes,  J.  delivering  the  opinion. 

[1.]  It  is  alleged  in  this  case,  that  the  Court  committed 
error,  by  permitting  the  letters  of  guardianship  to  go  as  evi- 
dence to  the  jury,  when  there  was  nothing  appearing  in  said 
letters  to  show  jurisdiction  in  the  Court  granting  them. 

We  think  that  there  is  here  a  slight  misapprehension  of  the 
principle  which  the  coimsel  seeks  to  apply.  The  rule  is  well 
settled,  that  all  that  is  necessary  to  show  jurisdiction,  must 
appear  on  the  face  of  the  record,  or  in  the  proceedings  of  a 
Court  of  limited  jurisdiction.  But  we  are  not  sure  that  the 
rule  applies  to  a  case  like  this.  The  letters  of  guardianship 
cannot  properly  be  said  to  be  a  part  of  the  record  of  the  Oonrt 
of  Ordinary  granting  it,  or  of  the  proceedings.  They  are  the 
act  of  the  Clerk,  or  (now)  of  the  Ordinary,  acting  as  his  own 
Clerk  ;  an<l  are  intended  only  as  prima  facie  evidence  of  the 
record  or  proceedings  of  the  Court. 

[2.]  However  this  may  be,  we  will  put  our  decision  on  this 
point  upon  broader  grounds. 

It  was  the  opinion  of  this  Court,  when  first  called  on  to  apply 
the  principle  above  cited,  to  the  Courts  of  Ordinary  in  our 
State,  that  that  Court  should  be  regarded  as  a  Court  of  limited 
jurisdiction,  and  in  the  argument  of  this  cause  at  bar,  the 
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^5^eof  GritT  Vit.  Mr/jfudov,  7  Om,  A*.  Mil,  is  rctV-rrtsl  to  ;i< 
^^ntainiiiif  this  exj^osition  of  ojiiiiioii.  It  is  triio,  that  in  that 
^'?ethe  Court  Joos  thus  apply  tlio  rule  statt'<l.  But  suhs<- 
^Uent  research,  reHeclion  ami  ar^^mnont,  us  I  am  authorizc<i 
"y  my  associated  brethren  to  say  for  them,  have  ^atisfie^l  tlie 
Court,  that  the  rule  as  lai<1  down  in  the  ease  of  Orhr  nnd 
McLcndoii  should  be  relaxcfl. 

In  the  case  of   W^rth  rt.  td,  rn.  Joint urm  rf.  al.  S  Gm.    It. 

236,  an  evident  inclination  towards  the   view  miw   entertained, 

and  distrust  of  what  had  been  ]»reviously  nil  eel  is  manifested. 

In  the  subsequent  case   of  Turkt-r   vs.  J/ttrn'i*,  1*1,  (fnt,  //.  1 

after  hearing  a  very  able  and  learned  argument  on  this  subject, 

the   Court   became  satisfied,   that   the   nde   was   not  strictly 

applicable  to  our  Courts  of  Ordinary ;  and  so  decided.     This 

decision,    as  I  am  informed,    was  made  by  two  of  the  Court 

only.     Judge  Warner  for  some  good  and  sufficient  reason,  n(»t 

presiding  in   the   case.     But  I  am  authorized  to  say,  that  to 

the  decision,  aft^T  it  was   mad(^,  that  Judge  gave  his  entire 

concurrence. 

We  now  hold,  a,s  in  that  case,  that  tlie  Court  of  Ordinary 
in  our  State,  cannot  bo  deemed  a  Court  of  Ihnited  jurisdiction 
in  the  sense  contem})lated,  ]ij  the  reason  of  the  ride  under 
consideration.  That  ooi-  Court  of  Ordinary,  as  regards  tes- 
tate and  intestate  estates,  is  a  Court  of  general  jurisdiction,  in 
the  same  way  in  which  in  our  State  the  Superior  Court  is  a 
Court  of  general  jurisdiction;  for  that  Court,  in  the  most 
extensive  sense  of  the  term,  cannot  be  said  to  have  a  general 
jurisdiction.  Over  the  subject  of  testate  and  intestate  estates, 
the  Court  of  Ordinary  has  entire  and  complete  jurisdiction, 
created  by  the  Constitution,  and  not  by  Statute,  until  the  case  be 
Temoved  by  appeal — -just  the  same  juris<liction,  until  such 
appeal,  as  the  Superior  Court  has  after  it.  As  regards  tlie 
subject-matter  of  such  estates  then — every  presmnption  in 
favor  of  the  jurisdiction  of  the  Court  of  Ordinary  should  be 
made,  which  should  be  made  in  favor  of  the  Superior  Court, 
alter  the  cage  reaches  it.  And  there  can  bo  no  doubt,  tluit 
the  rule  to  which  we  have  been  referring,  would  not  be  a\>\\\l- 
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cable  to  the    Superior  Courts.     But  I  refer   to  the    case     cr: 
Tucker  V8.  Harris,  for  the  reasons  of  this   opinion  more  sl 
lar^e. 

In  our  ju<lginent,  no  error  was  committed  by  the  Court  b©-^ 
low,  in  admitting  the  letters  of  guardianship. 

[3.]  During  the  trial  of  this  ease,  the  testimony  of  one  Har- 
rison Eason  was  permitted  hv  the  Court  to  be  read  in  c\ndence, 
in  which  the  witness  testified  that  he  purchased  a  set  of  mill- 
irons  from  the  tenant  of  the  tract  of  land,  which  was  claimed. 

It  was  insisted  that  the  claim  was  interposed  for  delay  only; 
and  damages  were  on  this  account  claimed.  Whether  or  not 
such  damage  had  resulted  from  this  claim,  was  the  issue  tried 
in  this  case.  The  testimony  in  rpiestion,  was  offered,  to  flhow, 
that  while  the  claimant  was  in  possession,  his  tenant,  Dorster, 
sold  this  set  of  irons,  belonging  to  the  place,  to  the  witness; 
and  they  were  removed  from  the  place,  to  the  loss  and  damage 
of  the  plaintiffs. 

In  our  opinion,  this  was  not  such  damage  as  is  contemplated 
by  our  Statute.  It  was  not  damage  resulting  only  from  the  de- 
lay occasioned  by  the  claim :  but  it  was  a  tort  committed  by 
the  tenant,  for  which  he  was  liable ;  and  there  was  quoad  this 
act,  no  privity  between  the  tort  teaser  and  these  claimants^ 
The  Court  below,  therefore,  erred  in  our  opinion,  in  permitt^ 
ing  this  testimony  to  go  as  evidence  of  such  damage. 

[4.]  During  the  progress  of  the  cause,  William  Dougherty 
and  Young  J.  Long,  esqr's  were  permitted  to  give  testimony, 
to  which  objection  has  been  made  by  the  plaintiffs  in  error. 

Mr.  Dougherty  stated  upon  cross-examination,  that  after 
the  decision  of  the  Superior  Coui*t,  (on  points  arising  out  of 
the  main  issue  in  the  case,  and  which  had  been  taken  to  this 
Court  and  decided)  he  had  advised  tlie  withdrawal  of  the  claim  ■ 
to  avoid  damages.  This  testimony  was  in  our  opinion  correct. 
For  reasons  which  will  be  hereafter  found  in  the  opinion  of ' 
this  Court,  damages  may  be  recovered,  either  for  the  mt6r> 
position  of  a  claim  for  delay  only ;  or  a  continuance  of  such 
claim  for  delay  only,  and  after  a  discovery  of  its  ix\}ii8ticiBi' 
though  it  were  in  good  faith  interposed. 
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Mr.  Dougherty's  testimony,  consequently,  was  material  to 
J  inquiry,  us  to  whether  or  not  this  claim  had  been  con- 
ucd  unreasonably  after  the  claimants  were  advised  of  itn 
akness  in  Law.  The  testimony  was  material,  in  order  to 
»w  the  animus  of  the  claimants  in  continuing  to  keep  tho 
tC  pending,  if  they  did  so  keep  it ;  and  in  this  point  of  view 
3  proper. 

The  testimony  of  Mr.  Long  was  offered  as  showing  or  tending 
show,  that  Mr.  Conyers,  one  of  tho  claimants,  heard 
at  he,  the  witness  proclaimed  on  the  day  of  sale,  referred 
in  the  statement  of  facts,  as  to  his  believing  that  the  ro- 
pt  was  fraudulent,  and  that  he  would  not  give  up  the  Hen  of 
5  mortgage  ;  and  that  notwithstanding  this,  Conyers  persisted 
his  claim.  Cert4iinly  this  was  weak  testimony,  for  the  purpose 
ercd.  But  it  was  some  testimony,  and  may,  according  as  it 
a  received  by  the  jury,  in  connection  with  all  the  proof, 
ve  been  considered  as  serving  al.s(»  to  show  the  motive  of  the 
dmants,  in  commencing  and  continuing  the  claim — and  in 
is  point  of  view  it  too  was  proper. 

[5.]  In  his  charge  to  the  jury,  Ilis  Honor  Judg»  Hill  in- 
ucted  them,  that  *'  the  question  of  title  was  settled,  and  could 
t  be  considered  hj  them,  and  that  the  only  question  for  them 
kfi,  whether  the  claim  was  interposed  for  delay  only." 
The  Court,  in  all  probability,  intended  to  be  understood  as 
^g,  that  the  question  of  title  as  suehj  was  not  then  in  con- 
^versy  ;  that  is  to  say,  that  it  was  not  necessary  for  the  jury 
determine  in  this  proceeding,  whether  or  not  the  claimants 
re  to  have  and  take  the  premises  in  dispute.  If  the  Court 
lended  to  say,  that  the  question  of  title  was  not  to  be  con- 
lered  in  that  investigation,  and  could  not  be  looked  to  as 
idence  of  the  motive,  in  claiming  or  continuing  the  claim, 
en  the  Court  was  wrong.  Of  course,  if  upon  trial  of  this 
ne,  it  was  found  that  the  claimants  had  strong  probable 
oae  to  believe  that  they  had  a  good  title  in  law  to  the  prem- 
»,  and  if  they  could  show  by  proof  that  they  had  such  title, 
is  title  would  afford  (even  though  it  had  proven  npon  final 
ialin  Court,  not  to  be  the  best  title  to  the  premisl^s)  strbng 
VOL.  nv.  5 
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presumptive  cviilenco  in  favor  uf  the  concliLsion,  thut  the  claim 
was  interposed,  not  for  delay  only,  but  in  good  faith  to  try  the 
strength  and  sufficiency  of  this  title. 

[C]  Further,  the  Court  in  this  case,  charged,  "  that  if  the 
claimants  made  this  claim  muler  the  advice  of  counsel  which 
was  wrong  and  grossly  unskilful,  they  were  not  protected  nor 
excusahle.'* 

In  two  respects,  this  portion  of  the  charge,  was,  in  our  opin- 
ion, wrong. 

First,  there  wa«  no  evidence  of  grossly  unskilful  advice  by 
counsel  in  the  case.  Nothing  could  he  looked  to  as  wearing 
the  shape  of  such  testimony,  except  the  failure  of  the  claimants 
to  succeed  in  their  cause.  And  we  think  that  it  would  indeed 
be  laying  down  a  new  and  dangerous  nde.  if  we  were  to  sanc- 
tion the  position,  that  the  final  disy)osition  of  a  cause  in  Court  is 
to  be  considered  as  the  measure  of  the  C(nnisers  skill  in  advising 
its  prosecution ;  or  that  a  counsel's  success  in  a  case,  is  to  be 
always  considered  the  test  of  his  skill  in  advising  its  institution 
or  continuance. 

It  is  true,  that  the  claimants  faile<l  in  this  cause :  but  such 
failurc^is  no  evidence  that  they  were  not  well  and  judiciously 
advised  by  their  counsel.  We  have  no  hesitation  in  saying, 
that  in  our  opinion,  our  brother  who  advised,  and  for  a  time 
prosecuted  this  claim,  gave  judicioiLS  and  proper  advice.  It 
was  certainly  a  point  of  difficulty  which  was  presented  to  him, 
depending  on  circumstances  which  he  could  not  entirely  foresee; 
and  <m  legal  principles,  uimn  which  there  might  well  be  a  differ- 
encc  of  opinion,  among  the  most  learned  of  the  ])rofession. — 
And  I  have  authority  to  say,  that  but  for  very  peculiar  circum- 
stances influencing  the  application  of  the  law,  an<i  which  could 
not  perhaps  have  been  anticipated  by  the  counsel,  the  opinion 
of  this  Court  upon  the  main  issue  might  have  been  different, 
and  the  result  accordingly  have  been  otherwise. 

It  was  eiToneous  then  for  the  Court  to  charge  upon  a  suppo- 
sed state  of  facts,  viz :  the  unskilfulness  of  counsel,  which  did 
not  exist  in  the  evidence ;  because  it  is  not  expedient,  proper. 
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or  legal  that  the  fuilurc  of  the  claimant's  casr  shoiihl  ))e  repir- 
ded  as  »ucli  cvi^leiice. 

[7.]  Taking  the  view  which  we  <lo  r»f  this  point,  it  is  also  otir 
opinion  that  in  this  connexion  the  (*ourt  helow  should  liavi'  char- 
ged, that  if  the  case  were  in  «x<>«>(l  faitli  comincnced  an<l  coiitin- 
ued  by  the  claimants,  under  and  hy  reason  of  advice  of  couiisel 
in  equal  good  faith,  sou<iht  ami  acted  on  hy  tlieni,  even  tlioujrh 
such  advice  prove<l  to  he  founded  upon  an  erroneous  view  rif  the 
matter,  still  they  were  not  responsibh*  as  havin*:  interposed  the 
claim  for  delay  only.  And  we  iliink  it  was  error  in  the  Court 
not  so  to  have  char;xed  the  jury. 

[8.]  It  is  alleged  as  error,  that  the  Court  helow  also  charged, 
that  if  claimants  made  this  claim  in  the  fn-st  instance  honestly, 
and  from  confidence  in  their  tith\  and  any  time  afterward  <lis- 
covercd  it  was  not  good  and  ought  not  to  ])revail,  and  did  not 
withdraw  their  claim,  as  soon  as  such  discovery  was  made,  ami 
the  forms  of  hiw  wouhl  allow,  they  w<M-e  liable  for  damages  just 
ai$  if  the  claim  was  made  for  tlelay  in  the  first  instance." 

This  obviously  is  the  spirit  of  the  Statute ;  and  unless  this  con- 
struction be  given  to  the  Act,  the  mischief  contemplated  is  but 
partially  remedied.  It  is  a  remedial  Statut(^,  aTid  should  be 
liberally  construed.  And  we  agree  with  Judg(»  /fiff  in  holding 
that  a  continuance  of  a  claim  case,  which  had  been  commenced 
in  good  faith  longer  than  a  reasonable  time  after  the  claimant 
shall  have  discovert?d  that  he  cannot  legally  succeed,  subjects 
the  claimant  to  liability  under  the  Statute,  just  as  if  he  had  in- 
terposed the  claim  for  delay  oidy.  y^ 

[9.]  A  verdict  having  been  rendered  against  the  claimants,  ^S 
they  moved  for  a  new  trial,  which  was  refused  by  the  Court, 
and  they  now  say  that  the  Court  erred  in  not  granting  the  new 
trial  on  the  foregoing  grounds,  and  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence. 

Upon  an  examination  of  the  testimony,  we  are  satisfied  that 
there  was  some  evidence  on  both  sides.  In  our  o[Hnion,  the 
preponderance  wjus  against  the  verdict  of  the  jury,  but  not  suffi- 
cientlj  80  to  suggest  improper  bias  or  gross  misiipprehension. 
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and  therefore  not  sufficient  to  authorize  any  interference  with 
the  verdict  on  this  ground. 


No.  7. — Sanford  Adams  et  ah.  plaintiffs  in  error,  V9.  Philip 
Fitzgerald,  defendant. 

[1.]  At  the  hearing  of  a  errtiorari  no  other  errors  shall  be  insisted  upon  in  the 
argument  hy  counsel,  nor  decided  bj  the  Court,  than  those  which  are  sta- 
ted in  the  petition. 

[2.]  Affidavits  of  illegality  are  upon  motion  and  leave  had,  amendable  instan- 
tcr,  by  the  insertion  of  new  and  independent  grounds ;  provided  the  defen- 
dant will  swear  that  he  did  not  know  of  such  grounds  when  the  affidavit 
was  filed. 

[3.]  Before  secondary  evidence  will  be  admitted,  to  show  that  the  defendant, 
against  whom  a  judgment  has  been  rendered,  and  an  execution  issued  in  the 
Justice's  Court,  was  not  served  with  the  summons,  inquiry  should  be  made 
of  the  present  Magistrate  of  the  district  for  the  original  papers. 

[4.]  When  the  verdict  is  clearly  against  justice,  and  the  weight  of  evidence, 
appellate  courts  will  seize  upon  any  misdirection  of  the  presiding  judge,  to 
order  the  case  to  be  rc-tricd. 

Certiorari  in  Fayette  Superior  Court.     Decided  hy  Judge 
Hill,  April  Term,  1853. 


y^ne 


The  record  in  this  case  presents  the  following  facts :  Philip 
tzgerald  had  sundry  Justice's  Court  fi.  fas.  against  Ben- 
nett Youngblood  and  Sanford  Adams  as  endorser ;  which  were 
levied  on  property  of  said  Adams,  who  made  his  affidavit  of  ille- 
gality on  the  ground,  among  others,  that  no  summons  had  ever 
been  issued,  or  any  copy  served  on  him  in  the  suit  by  which 
the  fi.  fas.  were  obtained,  nor  had  he  ever  acknowledged  service 
nor  confessed  judgment  in  that  suit.  At  the  hearing  of  this 
illegality,  the  defendant  proposed  to  amend  by  adding,  as  a 
new  ground,  that  the  judgments  were  void,  not  being  signed  by 
the  Magistrate.    Before  the  amendment  was  made,  the  defen- 
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dant  made  oath  that  he  was  not  aware  of  these  factn  at  the 
time  that  he  had  made  his  original  affidavit.  The  defendant 
then  went  on  to  show  hj  the  testimony  of  the  Justice  of  the 
Peace,  who  should  have  issued  the  summons,  and  hj  the  Bailiff 
of  the  district,  that  no  such  summons  was  ever  issued  or  served. 
He  also  proved  that  the  papers  of  all  the  Magistrates  since  that 
time  had  been  examined,  without  finding  any  such  document, 
except  the  papers  of  the  present  incumbent,  and  of  the  Magis- 
trate who  should  have  issued  it,  if  issued  at  all.  The  jury  re- 
turned a  verdict  for  defendant,  and  the  plaintiff  sued  out  a  cer- 
tiorari from  the  Superior  Court.  On  hearing  argument,  the 
Superior  Court  sustained  the  cHrtiorariy  and  ordered  the  case 
to  be  remanded  for  a  new  trial. 

To  which  decision  the  defendant  excepts. 

Stone,  for  plaintiff  in  error. 

TiDWELL  k  Fuller  for  defendant. 

By  the  Court. — Lumpkix,  J.  delivering  the  opinion. 

With  considerable  pains,  we  think  we  have  succeeded  in  un- 
ravelling the  tangled  record  in  this  case. 

In  1842  nine  judgments  were  obtained  by  Philip  Fitzgerald, 
against  Bennett  Youngblood  as  principal,  and  Sanford  Ad- 
ams as  endorser,  in  the  540th  district  of  this  State ;  eight  of 
which  were  for  $30  each ;  and  one  for  32o.  Executions  were 
immediately  issued,  and  two  of  the  Jt.  fas.  were  satisfied  from 
the  sale  of  a  piece  of  land,  which  the  record  states  was  the  pro- 
perty of  Adams.  It  seems,  however,  that  it  was  the  same  land 
for  which  the  notes  were  given,  upon  which  these  suits  were 
broaght.  In  1847,  the  balance  of  the  fi.  fas.  were  levied  on  a 
tract  of  land  belonging  to  Adams.  He  filed  an  affidavit  of 
illegality  upon  several  grounds :  but  the  only  one  which  it  is 
neoewaiy  to  notice  is  this,  namely : — that  he  never  was  served 
with  process,  nor  acknowledged  service  in  these  cases. 

The  illegality  was  returned,  as  it  should  have  been,  to  the 
CSoort  from  which  the  executions  issued ;  and  here  the  litigation 
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wjis  ]j!ul,  which  hu«l  the  fimnchition  for  the  ])resent  writ  nf  eiTor. 
At  the  hearing:,  Aihiins  jmipujiotl  to  add  an  ad<litioiml  ^rrouiid, 
not  oriiriually  taken,  and  which  he  swore  was  not  known  to  him 
at  the  time  he  filed  the  affidavit  of  iHe^rality.  He  was  allowed 
to  make  the  amendment,  and  this  is  the  first  error  assi^jiied  in 
the  ])etition  for  a  trrfinrarl  to  the  Suj)erior  Court. 

The  phiintiff,  Fitz«;erald,  havin«r  offered  in  evidenee  his  fi,. 
fan,^  ami  the  judj^rments  ujjon  wliieh  they  were  foumled,  the 
burden  was  cast  upijn  tlie  defendant  to  prove  a  negative,  to- wit : 
that  no  summonses  were  ever  issuetl  in  these  cases ;  and  that 
lie  had  never  been  served  tli  ere  with,  acknowledged  service,  or 
confessed  judtriuont.  And  for  this  purj)ose  he  showed  that  he 
had  searcheil  vari(»us  jjlaces  where  it  was  most  likely  these 
papers  wouhl  be  found,  if  in  existence ;  and  that  there  was  no 
trace  of  them  any  where. 

It  was  objected  that  he  had  not  applie<l  to  Simmons,  who  is- 
sued the  summonses  and  renclered  the  judgments ;  nor  to  Francis 
M.  Ilandley,  the  j)resent  Justice  of  the  Peace,  who  succeeded 
Simmons.  The  Court  overruled  the  objection,  and  suffered 
secondary  evidence  to  be  introduced.  Various  testimony  was 
submitted  to  the  jury,  who  found  a  verdict  for  the  defendant. — 
A  cvrtiorari  was  sued  out ;  and  upon  the  hearing,  Judge  Hill 
not  only  sustained  it  on  all  the  grounds  set  forth  in  the  petition, 
and  ordered  a  new  trial,  but  ruled  in  the  JirHt  place  that  it  was 
not  competent  for  Adams  to  go  behind  tlie  judgment  in  an  ille- 
gality :  and  in  the  necond  place,  that  Adams  was  estopped  from 
denying  the  validity  of  the  judgments — ^liaving  allowed  the 
whole  of  the  /.  fas.  to  be  levied  on  his  property,  and  two  of 
them  satisfied  from  the  sale  thereof  as  early  as  1842. 

[1.]  Without  expressing  any  opinion,  ourselves,  upon  these 
points,  we  are  clear  that  the  opinion  of  our  brother  Hill  waa 
extra-judicial  in  respect  to  them.  By  the  rules  of  Court,  the 
Judges  are  restricted  expressly  in  their  decision,  to  the  errors 
complained  of  in  the  petition  for  certiorari ;  and  these  are  not 
of  the  number.     Appendix  to  General  Indexy  p.  680. 

[2.]  Again,  we  hold,  there  was  no  error  in  permitting  the 
party,  at  the  hearing,  to  amend  liis  affidavit  of  illegality,  by 
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nrUlin^  a  now  fjronml,  not  known  to  liinu  win  n  thf  siiiwlavir  was 
filed.     (St*Ai  HifftfH  rs  //wxri//,  S  (,*ro.  /{,'fi.  //.  -W!.) 

[3.]  The  failure  to  inrjuiri-  fov  the  (/riLr:n:il  p:ii>or-i  of  Jolm 
Simmons,  tlio  nni<ristrato  in  wlio.*o  liaiuls  tlic  notes  wero  pl.-u'oil 
for  collection,  was  sniqilinl  by  the  j|e]«os:;io?i  of  Sinnnons,  who 
was  examine*!  as  a  witness  bv  the  ilefenjlanis  in  //.  ftt..  for  an- 
other purpose.  He  testifie<l,  anif»n;r>t  other  thini;^,  that  he  ili<l 
not  know  where  the  original  ]>a])ers  were. 

But  there  U  one  error  in  the  jiulirment,  in  the  Jiisliee's  ( 'onrt: 
on  account  of  which,  we  hohl  .ljnl;fe  /////  was  riirht  in  onlerin^ 
a  new  trial,  ami  that  is,  ilu'  letiinir  in  by  the  Ma;riM rates,  of 
secondary  ]>roof  as  to  the  want  ef  service,  ive.,  before  any  in- 
quiry was  maile  of  llaiuUey,  the  present  .iiistiee  of  the  IVaee 
of  the  Di:jtrict,  for  the  ori^rinal  ])apers.  He  is  the  Mieeessor, 
remotely,  thou^zli  not  ininie«liutely,  <»f  Simmons,  who  issued  the 
summonses,  and  rendered  the  jnfl^ments;  and  we  think  that  all 
the  ^»onrces  of  information  which  wen?  accessible  to  th«»  party, 
could  not  be  said  properly  to  have  been  exhausted,  initil  w»arch 
was  made  anionic  the  archives  and  ])apers  of  file  in  llandley's 
office,  for  the  papers.  It  is  made  the  duty,  i)y  law,  of  each  re- 
tiring Justice,  to  turn  over  to  his  Hiccessfir  his  bimk  of  entries, 
or  a  copy  thereof,  &c.  ;  and  it  is  a  fair  ))resinnptii»M  that  all  the 
papers  appertainin;r  to  the  office  will  be  found  in  the  possession 
of  the  last  incumbent. 

[4.]  Perhaps  if  we  were  entirely  satisHiMl  with  the  verdict^ 
we  might  not  feel  it  to  be  oiu-  duty  to  send  the  case  to  the  pri- 
mary tribunal  on  account  of  this  omissi(»n.  J  Jut  we  are  persua- 
ded that  the  preponderance  of  evidence  is  in  favor  of  the  plain- 
tiff in  execution — whereas,  it  ou^ht  to  be  deciiledly  the  other 
way  to  set  aside  the  jud^rments  of  a  Court,  and  i\w  Ji.fast,  issu- 
ing thereon ;  anrl  that  too,  seven  years  afterwards,  and  the  de- 
fendant, seeking  now  to  get  rid  of  them,  for  want  of  service, 
having  acquiesced  in  their  validity.  For  not  to  advert  to  any 
other  fact,  Mr.  Landnim,  the  sheriff,  whosohl  the  laml  in  1842, 
which  paid  off  two  of  tlu\/f./<i«.,  testifies,  that  after  he  received 
the  executions  from  Wood,  the  constable  who  levied  them,  he 
saw  Mr.  Adams,  and  informed  him  that  he  had  them,  and  that 
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they  were  levied  on  one  hun<lreil  ueres  of  land  as  his  (Adams') 
property  ;  to  which  Mr.  Adams  replied  "  that  it  was  all  right ; 
that  the  notes  were  given  for  the  land,  and  he  was  willing  that 
it  should  be  s^old  to  i)ay  the  executions".  lie  further  testified, 
that  he  was  of  the  opinion  that  he  sliowed  Mr.  Adams  all  of 
the/,  few.;  and  was  certain  he  exhibited  to  him  a  part  of  them. 

An<l  what  is  the  proof  n]yon  which  the  defendant  endcavon 
to  evade  the  payment  of  these  executions  ? 

Mr.  Simmons  s>Nears  that  after  ho  received  the  notes  for 
collection,  he  saw  Youngblood,  and  informed  him  that  he  had 
them,  and  that  he  had  better  sec  Adam?*,  and  he  and  Adams 
come  and  acknowled«^e  service  on  tlie  summonses,  and  save 
cost;  which  Younpblood  promised  to  do,  and  appointed  a  day 
for  that  pm-pose.  That  at  the  time  specified,  Adams  came; 
but  Youngblood  did  not  attend.  Witness  stated  to  Adams  that 
he  had  the  notes  for  collection,  and  that  he  had  better  acknowl- 
edge service  and  save  cost;  to  which  Adams  replied,  "very 
well — ^it  will  be  all  right"— or  words  to  that  amount.  That  he 
issued  summonses  in  said  cases,  but  thinka  Adams  did  not  ac- 
knowledge service  (m  them. 

If  he  did  not,  why,  I  ask,  did  Mr.  Simmons  enter  up  judg- 
ment and  issue  executions  against  him  ?  If  estoppels  by  record 
apply  to  Judicial  officei"s,  it  would  seem  that  he  could  not  be 
allowed  to  deny  his  official  acts.  Mr.  Simmons  will  not  swear 
positively  that  service  was  not  acknowle<lged  by  Mr.  Adams : 
which  is  the  most  reliable,  his  memory  about  the  matter,  which 
he  admits  to  be  indistinct,  or  his  public  conduct  as  a  sworn  Ma- 
gistrate ?  If  he  rendered  judgment  against  a  party  that  waa 
never  served,  he  was  guilty  of  mal-practice  and  gross  official 
misconduct.  The  doubt  of  the  witness,  therefore,  at  this  dis- 
tance of  time,  more  than  seven  years  having  intervened,  is 
more  than  outweighed  by  the  presumption  that  he  did  his  duty. 
Besides,  where  are  these  original  papers  ?  It  is  in  proof  by 
Mr.  Simmons,  that  he  issued  them.  They  furnLsh  the  written 
evidence  of  ser\^ice.  To  rebut  this,  the  strongest  testimony  should 
be  required.  Probability,  inference  and  conjecture,  drawn  en- 
tirely from  parol  proof,  and  that  of  the  vaguest  character,  are 
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Uy  iiisiifficiont  to  va<»ate  the  solemn  ju(l*rnuMils  of  a  Court. 

ih  a  ])ractiee  woiiM  lie  «!an«r<'rous  in  tin;  oxtivnic. 

\iid  what  iff  the  tistiniony  of  ArchihaM  MeEarclii'm,   the 

liff  of  the  <li.stri(.'t  at  that  tinu»  ?      T/mf  to  fhr  b*'Mt  of  hin  re- 

llection^  ho  never  serveil  either  of  the  «U»fen(hints  witli  cojiica 

the  suianionses.     He  aJniitted  that  he  may  have  served  the 

roces?j,  hut  if  so,  lie  liad  fortjotten  it.     lie  is  certain  he  never 

lid  serve  the  parti<'S  in  these  eases.     lie  further  stated  that 

:hGrc  were  fret |uently  two  constahles  in  the  <listriet,  hut  tliat  in 

April,  1842,  tn  tftf  hf^t  nf  hU  rrrolfcrtinu^  there  was  hut  one. 

Tlic  act  of  lHr)0  {/.Wii'x  fh)/r,<t,  ;V2ih  provides,  that  in  all 
casci?,  when  the  error  comniilted  hy  tlie  Justice's  Court  is  an 
error  in  law,  which  must  finally  govern  the  case,  that  it  shall  be 
the  duty  of  the  Jud«:/e  of  the  »Suj>erii>r  Court  to  makt?  a  final  de- 
cision on  the  case,  without  sending  it  hack  for  a  new  trial  with 
instructions. 

Antl  concun-ing,  as  we  do,  with  our  brother  /////,  that  in  a 
proceeding  of  illegality,  it  i'?  not  competent  for  the  parties  to  go 
behind  the  execution,  and  attack  the  judgment  upon  which  it 
issued,  liad  he  for  this  reason  anvsted  the  case,  instead  of  re- 
manding it  for  a  re-hearing,  we  are  inclined  to  think  that  lie 
irould  have  been  sustained. 


So.  8. — Georgk  Powkll,  AdmV,  plaintiff  in  error,  vs,  J  or 
BiGLEY,  defendant. 

p.]  Where  there  is  some  evidence  on  both  sides,  even  though  the  verdir 
igminBt  the  strong  preponderance  of  the  te.stimonVf  unless  that  prepon 
■Dce  be  80  great  n^  to  be  suggestive  of  improper  bias  or  gross  misappre 
lion,  and  that  to  an  extent  which  shocks  the  understanding  and  moral  s 
a  reriewing  Conrt  will  not  disturb  that  verdict. 

TxoyreTj  &c.,  in  Coweta  Superior  Court.     Tried  before  J 
Hiu,  March  Tern,  1863. 

VOL.  XXV.  6 
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George  Powell,  Atliu'r,  r«.  John  Biglcy. 

This  was  an  action  of  Trover  to  recover  certain  negroes, 
brought  by  John  Bigley  against  John  B.  Russell,  since  decea- 
sed, and  whose  administrator  is  the  plaintiff  in  error.  Russell 
had  intcrraamed  with  the  daughter  of  the  plaintiff,  and  the  ne- 
groes in  question,  had  been  sent  to  the  house  of  defendant,  and 
remained  until  his  wife's  death,  when  this  action  was  brought. 
Several  witnesses  were  introduced  by  the  plaintiff,  who  testified 
that  when  he  sent  the  negroes  to  Russell,  and  at  various  times 
thereafter,  he  had  told  him  that  he  did  not  intend  these  negroes 
for  him;  that  he  intended  to  keep  them  himself:  but  would  at 
some  time  procui-e  others  wliich  he  would  give  to  Russell — ^and 
that  Russell  had  several  times  admitted  the  right  of  ownership 
in  the  plaintiff,  by  asking  his  permission  to  sell  them.  On  the 
other  hand,  defendant  introduced  witnesses,  testifying  to  vari- 
ous sayings  of  plaintiff,  recognizing  ownership  of  the  negroes  in 
Russell ;  and  one  witness  stated  that  "  he  once  heard  defendant 
ask  plaintiff  for  a  title  or  deed  to  the  negroes ;  when  plaintiff 
replied  that  it  was  not  necessary ;  for  his  sending  the  negroes 
home  with  his  daughter,  was  as  good  a  title  as  the  law  could 
make''.  The  jury  found  for  defendant,  when  on  motion  of 
plaintiff,  the  Court  granted  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  to  the  evidence.  To  which  de- 
cision defendant  excepted. 

McKiNLEY  for  plaintiff  in  error. 

IIammoxd  for  defendant. 

-By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[I,]  In  our  opinion,  there  was  error  in  the  decision  of  the 
Court  granting  a  new  trial  in  this  case,  on  the  ground  that  the 
verdict  was  contrary  to  evidence. 

We  have  repeatedly  held,  that  a  reviewing  Court  should  not 
disturb  the  verdict  of  a  jury,  where  there  is  some  evidence  on 
both  sides,  even  though  the  verdict  be  against  the  strong  pre- 
ponderance of  the  testimony,  unless  that  preponderance  be  ao 
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great  as  to  be  suggestive  of  improper  bias,  or  gro9s  minappre- 
liension  on  the  part  of  the  jury,  and  that  to  an  extent  which 
sliockB  the  understanding  and  moral  sense. 

There  was  some  evidence  here  for  the  defcntlant,  although 
the  weight  of  testimony  was  against  the  verdict.  But  we  see 
nothing  to  authorize  the  conclusion,  that  this  was  so,  to  such  an 
extent  as  to  indicate  improper  bias,  or  gross  misapprehension ; 
and  therefore  we  think  the  Court  erred  in  granting  a  new  trial. 
Let  the  judgment  be  reversed. 


No.  9. — ^Elijah  Bird,  plaintiff  in  error,  vs.  The  State  op 
Gkoiujia,  defendant. 

[1.]  The  grand  jury  which  fi>inul  the  bill,  and  the  traverse-jury  put  ujmn  the 
prisoner  at  the  trial,  were  Piiinnioned  without  a  writ  of  ivwir^  fariat : 
Uild,  that  theoiniMion  ik  not  ground  either  to  arrest  the  judgment  or  for  a 
new  trial. 

[1]  On  the  first  day  of  the  Terra,  there  being  seven  eases  of  murder  on  the 
Docket,  the- presiding  Judge  onlered  the  SherilTto  summon  a  number  of  eit- 
izens  to  attend  to  serve  as  tiilesmen.  wli«)  attending,  wen*  selected  and 
brought  in  at  the  trial  as  talesmen,  to  eompletc  the  panel :  Hthi.  thut  this  is 
DO  ground  for  a  new  trial. 

p.]  The  State,  on  a  trial  for  murder,  proved  the  killing,  and  the  attending  cir- 
camstanees  and  closed.  The  prisoner  then  proved  facts  and  circumstances, 
going  to  rebut  the  presumption  of  malice  :  ///7c/,  that  it  wus  then  competent 
for  the  State  to  prove  in  sur-rebuttal.  express  malice. 

[4.]  If  evidence  of  a  given  fact  be  withheld  from  the  jury  illegally,  yet  the 
caoie  will  not  be  remanded  for  a  new  trial,  if  it  is  perfectly  clear  that  the 
proof  of  the  fact  could  not  affect  the  verdict. 

Indictment  for  murder,  in  DeKalb  Superior  Court.     Tried 
before  Judge  Hill,  April  Term,  I80J1. 

This  cause  came  up  on  exceptions  to  the  decision  of  the 
Court  on  a  motion  for  a  new  trial.     The  defendant  having  been 
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tried  and  convicted  of  the  offence  of  murder,  moved  for  a  new 
trial  on  the  following  grounds : 

1st.  Because  no  venire  facias  had  been  issued  to  the  Sheriff 
to  summon  the  grand  jury  who  found  the  bill,  or  the  regular 
panel  of  the  petit  jury  who  tried  it.  It  appeared  by  evidence, 
that  the  grand  and  petit  jury  lists  had  been  drawn  and  record- 
ed, and  a  copy  thereof  given  to  the  Sheriff,  who  had  summoned 
them  without  a  venire ;  and  this  fact  was  not  known  to  the 
prisoner  until  after  the  triiil. 

2nd.  Because  the  presiding  Judge,  observing  that  there  were 
seven  cases  of  murder  on  tlie  docket,  had,  on  the  first  day  of 
the  tenn,  and  before  this  case  was  called,  directed  the  Sheriff 
to  send  out  into  the  county,  and  siunnion  citizens  to  be  in  at- 
tendance at  the  Court.  They  were  not  required  to  attend  for 
any  particular  case,  but  generally  to  attend  the  Court. 

8d.  Because,  when  the  prisoner  was  put  upon  his  trial,  and 
the  regular  panel  was  exhausted,  without  obtaining  a  jury,  a  list 
of  those  whom  the  Sheriff  had  summoned  as  above  stated,  was 
handed  to  the  prisoner  as  a  list  of  the  tales  jurors.  Upon 
objection  being  made  by  the  prisoner,  that  they  had  not  been 
legally  summoned,  they  were  ordered  by  the  Court  to  stand 
aside,  and  the  Sheriff  was  directed  to  summon  a  panel  of  tales- 
jurors  ;  when  twenty  of  the  former  list  were  again  simimoned 
by  the  Sheriff  and  put  upon  the  prisoner — he  objecting  to  them. 

4th.  Because  when,  <luring  the  investigation  of  the  case,  the 
prisoner,  in  his  defence,  had  offered  evidence  of  former  amity 
between  him  and  the  deceased,  and  of  provocation  on  the  part 
of  the  deceased,  tlic  Court  permitted  the  State  to  introduce,  in 
rebuttal,  evidence  of  malice  on  the  part  of  prisoner. 

5th.  Becatise,  when  the  prisoner  had  introduced  testimony 
to  show  that  deceased  had  cut  a  certain  wagon  with  an  aze, 
(which  was  the  origin  of  the  quarrel  resulting  in  the  homicide) 
and  the  State,  in  rebuttal,  had  proven  by  a  witness  that  he  had 
afterwards  examined  the  wagon,  and  found  no  marks  of  injury ; 
and  the  prisoner  offered  other  testimony  to  prove  that  deceased 
had  cut  the  wagon ;  the  Court  refused  to  permit  it. 
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The  motion  for  a  new  trial  was  overruled  by  the  Court — 
wUch  decision  is  assigned  as  error. 

EzzARD  &  Colquitt,  for  plaintiff  in  error. 

TiDWELL,  Sol.  General,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  grand  jury  that  found  the  indictment;  and  the 
petit  jury  which  was  put  upon  the  prisoner  at  the  trial,  were 
summoned  by  the  Sheriff  and  returned  without  a  venire.  The 
question  is,  whether  the  want  of  the  vniire  is  ground  for  an 
arrest  of  the  judgment,  or  for  a  new  trial,  motions  for  both 
having  been  made  before  the  Court  below  and  refused.  A  t  0. 
Law  the  jury  is  summoned  by  a  voi  in\  and  the  Sheriff  makes 
return  of  the  writ,  with  his  action  under  it.  (1  Chittys  Grim. 
Lair,  505  to  509.)  Our  Statute  of  1799  has  affinned  the  C. 
Law,  and  requires  the  T^Tit  and  a  return  thereon.  ( Cobb's  iV. 
2).,  547,  548.)  Our  opinion,  notwithstanding  is,  that  the  want 
of  the  venire  is  not  such  a  defect  as  will  vitiate  the  verdict  and 
arrest  the  judgment — the  trial  in  other  respects,  being  accor- 
ding to  law. 

If  growing  out  of  the  want  of  a  venire^  or  coupled  with  that 
defect,  there  is  any  thing  going  to  show  that  the  prisoner  has 
not  been  tried  by  an  impartial  jury  honi  vt  Iegalen  homines^  it 
would  be  a  ground  for  a  new  trial.  \Ve  are  aware  that  in  this 
opinion  we  are  in  conflict  with  American  authority,  (T/w  Peo- 
pie  vs.  McKay,  18  John  IL,  212.  The  State  vh.  Lazier,  2 
Spear  J  211.     1  Jliehanhun,  1>>8.) 

These  cases  are  not  obligatory ;  they  advise,  but  do  not  com- 
mand: and  as  to  the  usage  at  C.  Law,  of  placing  a  venire  in 
tlie  hands  of  the  Sheriff,  we  find  that  there  is  sufficient  in  our 
statutes  to  authorize  a  departure  from  that.  Judge  Spvneer^ 
whilst  arresting  a  judgment  in  the  People  vs.  McKay,  because 
there  was  a  seal  wanting  to  the  venire,  and  therefore  no  venire, 
eondndes  his  opinion,  as  if  reluctant  to  yield  common  sense  to 
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a  bare  technicality,  by  sayin/r,  "  we  do  not  feel  ourselves  au- 
thorized to  dispense  with  a  process  required  by  the  Common 
Law,  and  also  by  the  Statute,  although  we  may  not  see  much 
use  in  continuhig  it.*' 

And  the  two  cases  from  South  Carolina  are  weakened  in 
their  authority  by  a  conflict  between  them  and  the  principles 
enunciated  by  the  siime  Court,  in  The  State  vs.  Massey,  and 
The  State  vs.  Baldioin,  2  Hill  R.,  379. 

In  these  cases  motions  were  made  for  new  trials,  and  in  ar- 
rest, on  the  grounds  that  the  jury  list  had  not  been  made  from 
the  Tax  returns  according  to  the  act  of  1799,  and  that  several 
of  the  panel  were  not  free-holders,  entitled  to  vote  according  to 
the  Constitution  of  South  Carolina,  as  it  was  in  1799.  These 
grounds  were  overruled  by  the  Court  of  Appeals,  because  not 
taken  before  the  Circuit  Court,  yet  the  Court  proceed  to  give 
their  opinion  upon  them.  It  is  true  tliat  no  question  is  mooted 
directly  in  regard  to  the  necessity  of  a  venire^  but  Mr.  J, 
O^Neal,  and  through  him,  the  whole  Court,  holds  that  the  re- 
quirements of  the  Statute  as  to  the  mode  in  which  the  juries 
are  made  up,  and  as  to  their  qualifications,  arc  purely  directory 
to  public  officers  in  the  discharge  of  their  duty ;  and  if  they 
fail  to  discharge  it,  it  does  not  vitiate  the  array — nor  is  it  any 
objection  to  the  polls.  The  act,  he  further  eaj's,  was  not  inten- 
ded to  secure  any  right,  benefit  or  privilege  to  the  defendant, 
but  was  merely  to  regulate  the  di-awing  of  the  jury  in  such  way 
as  to  divide  the  duty  of  serving  on  the  jury  among  the  inhabit- 
ants of  a  district — and  that  he  is  not  prejudiced,  if  the  jury  for 
his  trial,  are  from  the  vicinage,  (the  district  where  the  oiTence 
was  committed)  and  have  all  the  other  legal  qualifications.  I 
do  not  see  why  the  reasoning  of  this  learned  Judge  does  not 
apply  with  equal  force  to  the  requirement  of  the  Statute,  that 
a  x^enirc  shall  issue  to  summon  the  jury.  Is  that  not  also  direc- 
tory to  public  officers  in  the  discharge  of  their  duty  ?  Was 
that  intended  to  secure  any  right,  benefit  or  privilege  to  the  de- 
fendant ;  and  can  he  complain,  if  the  jury  which  tries  him  is 
from  the  vicinage,  and  has  the  legal  qualifications ;  that  they 
were  not  emp:innelled  through  the  formality  of  a  writ  ?    There 


DECATUR,  AUGUST  TERM,  1853.  47 

Klijuh  IJinl  rj».  Tlit*  ST;it<'  ot<I^'orjriu. 

are  other  c«iaos  in  the  American  books  on  both  !«iileg  of  the 
question — ^I  ilo  not  think  it  ncci\s.'?arY  to  notice  them.  Our 
judgment  is  founded  on  our  <»wn  Stiitutos.  From  these, 
we  think  it  clearlv  demonstrated,  that  the  ri«rht  of  the 
defendant  to  an  impartial  trial  by  jury,  is  as  fully  i)rotected 
here,  without  the  vetiire^  as  it  is  in  Kn;j[land  with  it ;  antl  that 
the  writ  adds  nothing  heiv,  to  the  security  of  that  ri^ht.  If 
these  things  he  so,  then  this  defendant  has  no  right  to  complain. 
His  complaint  is  not  founded  upon  abuse,  conception,  partiality, 
or  any  thing  of  that  sort ;  but  upon  the  fact  that  a  legal  right, 
to  wit :  the  right  to  have  the  grand  and  traverse  jury  sunmnm- 
ed  by  writ  of  iwnirc  facias  1ms  been  denied  to  him.  He  is  eu- 
titJed  to  stand  upon  all  his  legal  rights ;  and  most  willing  are 
we,  in  a  case  involving  life,  to  st^^ize  upon  any  right  which  the 
laws  give,  to  rescue  even  him,  too  clearly  a  munh'rer,  frrmi  the 
doom  which  we  are  satisfied  he  merits.  We  have,  however, 
made  up  our  mhids,  after  great  consideration,  that  the  empau- 
neling  of  the  juries  after  a  summons  without  a  vniin\  is  not  in 
Georgia,  the  violation  of  a  legal  right. 

In  Enyland^  those  who  are  to  serve  on  the  f/rand  and  pvtit 
jurieSy  are  ascertaine«l  by  Law  as  a  chiss — that  is  to  say,  the 
qualifications  of  jurors  .are  determined  by  Ijaw.  When  a  jury 
is  to  be  convened,  the  process  of  rvjiire  facian  is  awarded  on 
the  roll,  which  is  a  precept  direct<Ml  to  the  Sheriff,  eonmianding 
him  to  cause  to  come  a  certain  number  of  subjects,  who  are  by 
Law  entitled  to  serve  as  jurors.  To  comi)el  attendance,  upon 
awarding  the  venire  in  the  Common  Phas^  there  issues  the 
Habeas  Corpora  and  Distringas  Juratores  ;  but  in  the  King's 
Bench  and  Ervhcqucr  after  the  vv.nirv^  they  proceed  upon  the 
dutringas  alone.  The  names  of  the  jurors  are  not  given  in  the 
writ^  No  authority  nominates  to  him  the  individuals  to  be 
summoned  and  returned.  lie  is  left  to  fill  out  the  list  himself 
firom  that  body,  from  wliich  juroi-s  are,  for  the  term,  to  be  ta- 
ken. The  duty  of  summoning  the  jurors  is  one  of  some  cliscre- 
tioD,  and  great  responsibility ;  therefore,  and  hence,  too,  the  ne- 
ity  of  a  return  of  the  process.  When  executed,  he  returns  the 
with  his  actings  thereon — ^that  return  embraces  tlio 
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names  of  the  jury  siimmoiied,  and  identifies  the  jury  sumnioned 
with  tlie  jury  which  is  empanncled,  either  as  a  grand  or  petit 
jury,  (3  Bai\  Ahr,  title  Juries.)  It  is  ohvious  enough,  from 
these  considerations,  that  it  would  be  impossible  to  dispense 
with  the  venire  and  the  return  in  England^  without  disordering 
the  Jadirial  maehinery^  and  endangering  the  puinty  of  trial 
by  jury.  But  how  is  it  in  Georgia  ?  Here  the  whole  matter 
is  arranged  and  concluded  l)y  Law,  and  the  Sheriff  is  merely  a 
ministerial  officer.  The  Law,  through  the  action  of  Judicial 
functionaries,  determines  tlie  individuals  who  at  each  term  of 
the  Court  are  to  constitute  the  grand  and  2'<*tit  juries.  By  the 
act  of  1805,  the  Justices  of  the  Inferior  Court  of  the  several 
counties,  together  with  the  Sherifl*  and  Clerk,  biennially,  in 
the  month  of  June,  select  from  the  books  of  the  Receiver  of 
Tax  Returns,  "fit  and  proper  persons  to  serve  as  Grand  Ju- 
rors". And  if  the  selection  is  not  made  at  that  time,  tliey  are 
required  to  make  it  at  or  before  the  next  Superior  Court  for  the 
county,  to  be  held  thereafter.  This  is  called  revising  the 
Grand  Jury  list,  and  this  selection  defines  and  fixes  the  body 
of  citizens  who  are  to  constitute  the  Grand  Jurors  for  the  en- 
suing two  years.  With  the  Justices  of  the  Inferior  Court  is 
deposited  the  power  of  detennining  who  of  tax  paying  citizens 
arc  "  fit  and  proper  persons"  to  serve  as  Grand  Jurors.  A 
highly  responsible  trust  it  is,  and  not  unfrequently,  in  some 
counties,  exercised  without  proper  regard  to  the  fitness  of  the 
persons  selected ;  or  with  too  decided  reference  to  the  party 
politics  of  the  county,  liut  in  no  instance,  within  my  knowl- 
edge, exercised  with  reference  to  any  simster  influence  upon  the 
criminal  administration  of  the  Laws.  A  list  of  the  persons  so 
selected,  they  are  required  to  transmit,  under  their  hand  and 
seal,  to  the  next  Superior  Court  of  the  county.  The  Clerk 
of  the  Superior  Court,  immediately  upon  receipt  of  this  list^  is 
required  to  enter  the  same  fairly  in  a  book  provided  for  that 
purpose.  And  here  we  have  the  record  of  the  whole  body  ofeit^ 
izcns  who  are  to  constitute  the  Grand  Juries  of  the  Cauivty* — 
The  Judge  of  the  Superior  Courts  at  the  Term  to  which  the 
list  is  thus  transmitted,  causes  tickets  to  be  made  out  with  the 
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names  of  the  selected  persons  oiKlorseil  thereon,  and  placed  in 
a  box  provided  for  the  purpoRO,  with  two  npartnicnts,  marked 
Ifos.  1  and  2.     Tliis  box  is  then  locked  and  .sealed  by  tlie  Judge, 
and  left  in  the  care  of  the  Clerk,  and  the  key  with  the  SherifT, 
not  to  be  opened  by  any  one,  on  any  pretence  whatever,  except 
ojs  provided  for  by  Law.     From  the  Jury-box,  thus  carefully 
constituted  and  seemed,  the  irraml  Jun/  for  each  term  is  ta- 
ken in  thin  wise — the  Jwh/e  of  the  Superior  Courts  in  open 
Court,  breaks  the  seal  and  unlocks  the  box,  and  causes  to  be 
drawn  out  of  the  apartment  marked  No.  1,  not  less  than  2o,  nor 
more  than  8G  names,  "an  account  of  which"  is  taken  by  the 
Clerk — that  is,  a  record  of  tlw  drmcn  JurorH  in  wade  />//  ike 
Clerk  at  the  time  of  dratrinrj.     The  names  drawn,  arc  then 
deposite<l  in  apartment  No.  2.     When  in  the  dniwinfr,  apart- 
ment Jfo.  1  is  exhausted,  it  proceeds  out  of  No.  '2  ;  and  the 
names  taken  from  No.  2  are  returned  at  nncc,  to  No.  1,  and  >*o 
on  alternately.     By  the  act  of  181  r>,  if  on  any  account,  the 
Jiidge  of  the  Superior  Court  sliall  fail  to  draw  the  Grand  and 
JPetit  Juries  the  Junticeft  of  the  Inferior  Court,  to^rcthcr  with 
the  Sheriff  and  Clerk,  arc  rccjuircd,  in  like  mjinncr,  to  tlraw 
them  for  the  next  term,  at  least  GO  days  before  the  connncnce- 
ment  of  the  term.     The  I\'tit  Jury  box  is  constituted  and  se- 
cured, and  the  Juries  drawn  in,  substantially,  the  same  way. — 
The  Grand  and  Petit  Jury  lists,  thus  drawn,  are  each  annexed 
to  2l  precept  by  the  Clerk,  and  the  precepts,  with  the  lists,  are 
by  him  handed  to  the  Sheriff  or  liis  deputy,  within  three  (hiys 
from  the  drawing  ;  which  preccptii  he  is  rei^uired  to  execute  by 
summoning  the  persons  named  in  the  respective  lists,  ten  days 
before  the  sitting  of  the  Court  for  which  they  arc  drawn,  and 
by  returning  them  into  Court ;  in  which  return  he  is  rc<|uiiv<l 
to  set  forth  the  names  of  the  persons  summoned — the  time 
ivhen  they  were  summoned,  and  the  names  of  those  not  sum- 
moned, with  the  reasons  why  they  were  not  summoned. — 
{Cobb' 8  K  2>.,  549,  5o0,  ^62,  V>47,  54S.) 

By  this  recital,  it  is  apparent  how  carefully  the  Laws  of 
CrGorgia  guard  the  selection,  summons,  and  empanneling,  of 
both  grand  and  petit  juries.     And  it  is  to  be  noticed,  that 
VOL.  s:iv.  7 
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whilst  a  precept  issues  to  tlio  Sheriff  to  summon  them,  yet  he 
has  no  discretion  wliatevor  as  to  the  persons — they  are  ase^- 
tained  by  law,  through  the  action  of  the  Jimtk^cs  of  the  Infe* 
rior  Court  in  selecting  the  body  of  citizens  who  are  to  serve  as 
jui'ors,  either  Grand  or  Petit;  and  of  the  Judqc  of  the  Superior 
Court  in  drawing  them  for  each  term.  A  record  is  kept  of 
the  whole  body  as  selected,  and  a  record  is  kept  of  each  Jury 
drawn  for  the  service  of  each  term.  A  list  of  those  drawn  ta- 
ken from  the  record,  is  handed  to  the  Sherifl* — those  and  those 
only  can  he  summon.  Again,  when  served  and  returned,  a 
record  is  again  made  of  the  names  of  the  jurors  summoned. — 
So  that  the  record  of  the  drawn  list  is  a  check  u})on  the  record 
of  the  summoned  list.  They  must  be  identical.  From  the 
list  returned,  which  is  one  and  the  same  with  the  list  drawn, 
the  panels  are  mach*  up.  Now  in  the  case  before  me,  every 
requirement  of  the  law  was  fulfilled,  except  handing  to  the  Sher- 
iff, Avith  the  lists  of  the  drawn  jurors,  a  precept,  or  writ  of  r«v 
nire. 

The  juries  were  regularly  drawn,  and  as  draAvn  recorded. — 
A  list  of  each  jury  so  drawn  and  recorded,  was  handed  to  the 
Sheriff;  he  summoned  the  jurors  named  in  the  lists,  and  made 
return  thereof;  the  Tndiotmcnt  was  found  by  the  Grand  Jury 
thus  drawn,  sunnnoned  and  returned;  and  the  Panel  of  the 
Travcrse-Jnri/  which  was  jmt  upon  the  Prisoner,  is  the  list  of 
Petit  Jurors  drawn,  recorded  aiul  returned.  Is  it  not  clear  that 
every  requirement  of  our  Statute,  as  to  the  manner  in  which 
trial  bv  iun'  is  rcirulated,  so  far  as  the  ridits  of  the  Prisoner 
are  concerned,  was  complied  with  V  Was  he  in  any  conceiva- 
ble degree  prejudiced  by  the  omission  of  the  precept  ?  If  he 
was  not,  no  legal  right  was  violated.  In  this  case,  with  the  rc- 
nire,  no  right  or  privilege  could  have  been  afforded  to  him, 
which  he  did  not  in  fact  enjoy.  With  such  securities  as  our 
Statutes  provide  for  empanneling  juries ;  greater,  far  greater 
than  those  provided  by  the  C.  Law ;  and  all  responded  to  on 
this  trial ;  with  no  allegation  of  bias,  prejudice  or  cormption, 
it  would  be  a  sin  against  common  sense,  and  a  childish  adhesion 
to  technicality,  reproachful  to  the  Judicature  of  the  State,  to 
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arrest  the  judgment,  or  reiiiand  the  caHc  for  a  re-hearinpj.  At 
"the  same  time,  we  do  not  rule  that  the  vevirv  ought  to  l)e  dis- 
pensed with;  the  Statute  rc^uirrs  it,  and  it  i.s  therefore  impor- 
tant  to  the  riglits  of  other  pfM-sous.  A  juror,  for  example, 
would  not  be  in  contempt  for  non-attendance,  if  not  summoned 
wider  it.  Nor  would  the  Sheriff  he  jiuilty  of  a  breach  of  duty, 
if  he  declined  to  sunnnon  the  jurie?*  without  it.  We  meet  this 
question  on  a  motion  f>r  a  new  trial  and  in  arrest,  upon  a  state- 
ment verified,  that  the  dofcn<lant  did  not  know  of  the  defect, 
until  after  the  trial.  But  for  this  statement,  it  is  by  no  means 
clear  that  if  we  believed  the  exception  good,  we  cimld  entertain 
the  motion.  IPhe  record  does  not  disclose  the  Avant  of  a  ve- 
nire. Tlie  party  jdead  to  the  merits.  Other  Courts  who  have 
held  the  venlrr  indisjjcnsable,  have  hehl  the  defendant  bound 
to  plead  it  in  abatement.  (PriNcr  Tit  10,  I>  Ovo.  oH,  4  I)ei\  ^Of), 
6  Blaekf.  248,  4  Ibid  72,  o  J'ort  474,  7  JWt  r>2f!.) 

[2.]  There  being  seven  capital  cases  on  the  Docket  at  this 
Term  of  the  Court,  in  view  of  that  fact,  on  the  first  day  of  the 
Term,  Judge  ITiH  directed  the  Sheriff  to  send  out  into  the 
county,  and  smnmon  a  large  nnnil»er  of  citizens  to  ])e  in  atten- 
dance upon  the  Court.  This  act  is  assigned  for  error.  In  the 
argument,  it  was  denounced  as  being  witliout  warrant  in  any 
law  of  the  land,  or  usage  of  the  Courts :  as  being  unjust  to  tlic 
prisoner,  and  as  evincing  an  overweening  zeal  on  the  part  of  the 
Court,  to  convict.  The  connection  which  this  cause  has  with 
this  act  of  the  Court,  is  shnply  this,  tliat  when  the  jury  came 
to  be  made  up,  talesman  were  taken  from  those  citizens  thus 
brought  within  call  of  the  Court,  We  see  in  this  act  no  viola- 
tion of  Law ;  no  anxiety  to  convict ;  and  no  injustice  to  the 
defendant :  but  on  the  contrary,  it  was  the  exercise  of  a  power 
never  before  questioned ;  not  calcidated  to  prejudice  the  pris- 
oner's case,  but  eminently  calculated  to  ensure  an  impartial 
jury ;  and  was  a  commendable  forecasting  provision,  for  expe- 
diting the  business  of  the  Court.  An  act  which  is  entitled  to 
receive,  and  does  receive  the  uncjualified  approval  of  this  Court. 
it  was  an  expedient  act  in  reference  to  the  business  of  the 
Goort.    With  a  large  docket  of  civil  cases,  and  seven  cases  for 
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iimrcler  before  him,  ami  the  time  alloweil  for  liohliiig  the  Court 
limited ;  lyin;^  umler  ;ni  ohli^ratioii  to  (lis]V)se  of  the  wliolo  dock- 
et if  pt)ssihle,  ami  more  especinlly  to  deliver  the  jail:  it  was 
the  duty  of  tlie  ( -oiirt  to  |>rovide  for  the  exiireiieies  of  the  Term, 
and  80  to  arraii<:e  the  l)iisiiiess  of  tlie  Court  as  to  fulfil  th:it  ob- 
lipitioii.  He  had  a  ri<rht  to  believe  that  each  capital  ease 
would  reipiire  a  full  panel  of  jurors:  and  that  to  procure  them 
after  the  eases  respectively  were  ealle<K  would  rccjuire  a  great 
deal  of  time,  and  would  *:reatly  hinder  and  retard  the  business 
of  the  Coui-t.  It  was  expedient  to  avoid  this,  by  ordering  into 
the  Court-yard,  a  number  of  citizens  sufficient  for  the  pur|M)ses 
of  the  Criniinal  Doeket. 

It  waii  anfhorhed  bif  Lan\     The  j»ower  to  arrange  the  order 
an«l  to  provide  for  the  probable  necessities  of  the  business  of  the 
Court,  is  incident  lo  all  Courts.     Sununoning  these  citizens 
was  not  an  order  to  bring  in  tnh'Hhuni  for  any  particidar  ease ; 
it  was  an  order  to  ]>ring  them  within  convenient  reach  of  the 
Court,  when  it  might  become  necessary  to  order  tah'Hmen,     The 
order  was  general  to  sunnnrm  them  to  attend,  in  consequence  of 
the  nmnber  of  capital  cases  on  the  <locket.     Indeed,  the  Sheriff 
was  instructed  n<»t  to  sunnnon  them  for  any  particular  case ; 
the  connuan«l  was  to  summon  citizens  to  attend  u))on  the  busi- 
ness of  the  (>>urt.     It  was  argued  that  this  procedure  was  in 
violatiim  of  law,  because  it  was  an  order  for  taJvsmen  in  advance 
of  the  calling  of  the  cause  :  the  counsel  insisting,  that  by  our 
Statute,  the  tah»v,\en  must  be  tnken  from  by-standers  upon  an 
order  to  be  granted,  o/»///  when  from  challenges  or  otherwise  there 
shall  not  be  a  suflicient  number  of  jurors  to  determine  the  case. 
I  have  already  suggested  that  this  was  not  an  order  for  tdlea- 
men,  but  only   a  pn) vision  for  talesmen,  when  at  the  proper 
time  they  should  be  callc<l  for.     Our  act  of  17J>9  prondes,  that 
''  when  from  challenge,  or  otherwise,  there  shall  not  be  a  suflB- 
cicnt  number  of  jurors  to  determine  any  civil  or  criminal  cause, 
the  Court  may  order  the  Sheriff,  or  his  deputy,  to  summon  by» 
8tandei*s,  or  others,  qualified  as  hereinbefore  required  for  the 
trial  of  such  cause  or  causes  sufficient  to  complete  the  panel.** 
{(W/*  />.,  ')IK)     At  (\  Law  talrftjin'ors  weix»  taken  from  the 
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lif'ManiUrat — not  h)  Iutc.  They  urc  takcu  fnun  l»y-st:iii(lcrs  or 
oth^TB.  l>y  our  Jict,  itt/irm  ni.iy  In*  >iniini(iiu'«l  ujxmi  ohIit  <»f 
the  Court.  Tlu.'  Court  may,  if  uvv(U  Ik\  scmhI  out  to  tlio  rcinotr 
limitf*  of  the  county  tor  them.  Tliat  is  jii>t  what  In'  (liil  in  thi.^^ 
case,  ami  as  we  think,  i»y  authority  fifthi'  Act  of  ITJM*.  The 
citrzen.s  were  hrou^hl  in,  and  A\hcn  the  caM*  was  calh-il.  arnl  it 
became  apjwrentthat  fn»m  the  ori^final  panel  then-  was  not  suffi- 
cient nnmher  of  jurymen  to  ih*teniiinc  ilic  cause,  then,  an<l  not 
until  then,  was  the  Slieriff  directeil  to  make  up  a  full  ]»anel, — 
Then  it  was  that  the  pam^l  was  arrayeil.  fn»m  \\hieli  the  Jury 
vas  ?eleeteil,  Mhieli  trieil  the  phiintifl*in  err«ir. 

The  course  taki*n  liy  tlie  Court,  \\as  t'tti'uhttrtl  fn  anurc  an 
huparfial  jnry.  Better,  far  ]>etter,  that  tlu*  citizen  sliall  h<j 
tried  by  a  jury  selected  from  men  lirou;:ht  from  their  hi»mes — 
honest,  uncommitti'd,  unhou^rht.  and  umuerchantahh*  men,  than 
by  the  professi»»nal,  h)afinj;  jurymen  wlio  han^  a)»out  sf»me  of 
onr  Court-houses — material,  to  he  used,  if  ever  it  sh<»uld  liajipen 
that  prosecutors,  or  prosecuting'  olhcers :  or  defendants,  or  de- 
fendants' counsel ;  or  Sherifls,  are  to  he  fmuid  so  fojwetful  of 
every  honorable  obli;fation,  as  to  hrin;r  them  into  the  jurv-b(»x. 
It  concerns  the  purity  i»f  the  Criminal  A<lministration,  that  the 
Judges  of  the  Superior  Courts  he  .-ustaim-d  in  just  such  a  course 
ad  that  taken  )>y  Judge  /////  in  this  cauM*. 

A  list  of  the  persons  sunnnoned  as  above  stated,  was  handed 
to  the  priisoner  when  put  upon  trial,  as  a  list  of  tah-n  jitmrH  to 
complete  the  panel ;  and  olyection  hein;^  made  that  they  had 
not  been  legally  sununoneil,  it  was  withdrawn;  and  the  ])ersons 
named  therein  were  directe<l  to  stand  asiile.  The  Sherifl*  was 
then  directed  to  hYm<i'\ntn1fxnii'n,  and  twenty  of  those  persons 
were  Bummoned,  ami  put  ujkiu  the  pris<»ner.  It  is  ohjecte<l  that 
these  twenty  were  ille^ral  jurors.  What  has  Imm-u  already  said, 
disposes  of  this  objection.  One  <rround  of  objection  to  them, 
however,  taken  by  counsel,  merits  notice.  Assinniuf;  that  the 
list  presented  to  the  prinoner  was  the  tales  put  u))on  him,  and 
that  upon  objection  made,  were  by  the  Court  held  dis(|ualified  ; 
they  Bay  that  no  one  of  that  list  can  be  afterwards  sworn  on 
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the  jury  ;  luid  if  sworn,  it  is  ground  for  new  trial.  (1  (JhittyB 
Vnw.  'Lau\  4:i:J.) 

Without  coiitr«ivortiii.i:j  llie  le.L^al  proposition,  we  think  that  it 
has  no  a|)))Iieaiion  to  the  faeis  of  tliij*  ease.  The  list  of  nnmes 
liundeil  to  the  ])ris(nier.  a.s  the  sunnuoned  tales  list,  was  not  ad- 
judged discpialilied.  The  Court  made  no  decision  upon  the  ob- 
jection stated  by  the  prisoner.  Uptui  its  huing  niade,  the  pros- 
ecutor >Nithdrew  the  list  :  :nnl  thereu])on  the  Court  directed  the 
persons  to  stand  asitlc,  and  the  sununoning  an<l  arranging  of 
tlie  panel  then  i^mceeded,  and  the  talesmen  were  brought  in 
from  the  by-standers:  souk*  of  them  lirought  there  by  tht^  pre- 
vious order  of  tlie  Court — which  order  we  liave  ah'eady  ruled 
legal.  These  twenty,  tln-refore,  did  not  oceu]>y  th(^  position  of 
jurors  challenged  and  ludd  dis(|ualifiod.  If.  in«leed,  the  Court 
had  held  as  he  did  not  hold,  that  the  (►bjeetion  was  valid,  to  wit : 
that  the  bringing  of  these  men  there  uniler  the  order  of  the  first 
day  of  the  term  diHpialificd  them  as  tales  jurors,  we  would 
overnile  that  decision. 

[o].  The  State  relied  uj)on  the  facts  first  proven,  as  making 
out  a  clear  case  of  nnn*der — the  malice  ingredient  being  implied, 
as  it  clearly  was  reasonably  to  be  implied,  fnnu  all  the  circum- 
stances of  the  killing.  The  prisoner  then  put  in  evidence  facts 
which  went  to  sonu*  extent  in  rebutting  the  presumption  of  mal- 
ice. The  State  then  asked  leave  to  strengthen  its  case,  by 
proving  cxpnas  malice  :  and  it  being  grant(»d,  the  prisoner  ex- 
cepted. Upon  what  gnnnid.  I  confess  my  inability  to  sec. — 
Surely  it  is  not  necessary  to  discuss  this  point. 

[4.]  We  are  also  satisfied  that  the  evidence  of  the  prisoner 
to  prove  that  the  wagon  was  in  fact  cut  by  the  <leceased,  ought 
to  have  been  admitted.  It  was  an  iTror  to  exclude  it,  but  we 
cannot  send  the  cause  back  on  that  account,  because,  having 
read  the  whole  of  the  testimony  most  carefully  (amounting  to 
about  one  hundred  manuscript  pages)  we  arc  perfectly  sure, 
that  if  the  fact  had  been  proven  by  fifty  witnesses,  it  could  not 
have  varied  the  verdict ;  and  that  with  that  fact  in  evidence,  it 
would  be  still  as  clear  a  case  of  murder  as  any  which  it  baa  fal- 
len to  the  lot  of  this  Court  to  review. 

Let  the  Judgment  be  affirmed. 
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^O.   10. — Jeptha    v.    J«»nx.>nN,    iihuntifV  in    ornir,    r*.    TllB 
S^TATE   UF   (lKnR(;iA,    dcfVlidiUlt. 

1^-3  C)u  an  iii'lirliiit'til  tor  u  rajic.  thi;  j.ri^oinr  lasiy  he  foi.i.il    j'liijty  iM*  an 

Hs^ault  \%'itli  ititi-nt  to  (nininii  llie  otli:iii  i>. 
l'«S.]  In  criimrH  w  hi«!i  nijwlri*  lori'c   si"*  tin  I'li-uicut   in  llM-ir  rnrMiiji-^i'in.  thorM 

iino  suh-taiitial  iliflVn-nrc  1.im.\vi(mi  an  u.-^ault  with  intint,  ai»«J  an  assault 

with  fttt'/u/ft  t'l  |»nriMtni:<'  tlh-  ofliM'  «\ 
[3.]  Witncp-e-J  may  \u-    r»»iiijH'tcnt,  a!i«l  ;. ct  ili«.ir  tc^tiinrmy  ath'iitli-il   with 

cin'umi»tan«;i'S.  wliii  h  nmy  bo  ih!«  iilatt?»l.  lumv  nr  If-.-,  to  iinpair  il-*  rrcJit 

or  weaken  it.-!  lurrc  wiih  ilK'j'jry. 
[4.]  ThcrCivil  Law  ul>ouniic<i  in  nv-i  rift  ion.- iip<»n  iIk-  ai<lnii-.-ii»n  ol  tc.-tiniony. 

lu  prim-ipli:  \v;i.m  rji-htsiui,.  wIhiii-mt  any    iMi.--il'lf  rii'itixi  i  oi.Iil  npi  vx^'.v.  u\ 

produ'M?  1;i1-h-1i(iim!. 
[5.]  The  sanif  i»riniii'!«*  ^'irw  n]i  at.  an  (.'arly  jmt'kwI  hi  Kivjlaml.  u hi!-  juries 

were  conijin.s«Ml  of  ruilf  iin<l  illiti'ratr  nion. 
[6.]  At  Uie  pre^iMit  day.  tin*  Court-!  hotli  in  I'n;.'I:ni«l  iiii»l  in  this  country.  arf» 

ron^tantly  strnjf^'iiu;:  to  cnlarjje  tlie  ruiis  lor  the  a'hiii--ion  of  tr.-liniony. 
[7.]  The  Alt   ot" 'JT.    Vuturin.  rh.   .s.'i.   Cur  ■■  inipri»\  inir  thi*  iiiw  of  e\i<le:ii'e,' 

is  M^y  good   arf  far  a.s  it    K'"'"*  '"'I  >?o|i.;  .-hori    uI  tin;  n.i  <•.  -\i\v<  of  the 

age. 
[8.]  Trutli.  «oninuin  sii'.-f  and   inlijhl(-n«'«J   iM-on.  d«ni.';inl  thi-  rl^llllt!o^,  of 

ail  artificial  rtih-.  whi-'h  witiihoM  fioni  t!ip  jury  a'i\    fa'f.  ^^  hi«li  wonid 

assist  tlii'in  in  finding'  a  riirlit  viTdi<-:. 
[9.]  In  criniiuiil  trial.-*,  hi-fon-  the  e.vsuuinafiou    ronnm-m*  >:.  rithrr  th*-  Stato 

or  thu  det'enthml  may    re«{>iiM-.  lliat  the  witue— e- .ohonld   iili!i'.  in  nnii  r  to 

each  Iteiuj;  jjiu-lioncil  in  thi*  ah.-i-m  «•  of  tli*  nilu:-. 
[10.]  ]'u.-:itivo    te-limonv    mu.-l    ;:hvay.<    ontwii-ii   th..t    w  hii  h   i^    m-j.itive. 

Where  one  \vitue.-.-<  ti"<ti(it'!,  thai   a  f.nl  ir;in-;ii;ii|  at  :«.  vjww  jilacc,  and  a.< 

the  wiln«:.'«-;  su|>pti.-ed.  between  the  Iionr-  of  ei^'ht  ami  ten  in   the  foreman  : 

and  another  Kwears  that    he  wa.s  in  the  nei.trldu)rho(Mi   ol"  the  jda'M-  from 

seren  <i'eloi:k  in  the  mornini:  till  two  in  the  arti-rnoon.  and  saw  noiiiin;r  <»t 

it.  the  fijipannt   imnn.-i-t.m-v    ma\    he   m Diirih-d.   hy  -uppo.-ini^  tli.it  on«: 

or  both  of  the  witm'>-i-s  \v:i-  mi-iak«-.»  a-;  t"  :!i"  i\.\*\  time 
£11.]  A  verdi«'t  in  afi-ordan«f  with  the  wi-ht   nf  c\  idi-m-f  anil  with  jn-tiif. 

ought  not  to  bo  .-et    Ji.-ide  (»n   a«-««onnt  "f  an  i-rroneon.--  in-tnn'.ion  ^'iven  >)y 

the  Court,  to  the  jury.     Mu»di  le.-.^  will  it  he  di-.turhed  under  .-^in-h  cinuni- 

.ftanccs.  bci.Mtise  it  is  ui)prehended.  the   jury  may  have  mi>JinikT«JtiMid  the 

charge  given  them  h\  the  (.'oiirl. 
[te.]  If  counsel  have  roa.-on  to  fear,  that  the  jury  »lo  n(»t  understand  the 

mstructions  given  to  them,  they  .-hould  iujrjje:*!  it  at  the  time  of  trial,  in 

order  that  the  Judge  may  be  more  esplirit. 
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Indictment  for  rape,  in  Iloarcl  Superior  Court.  Tried  be- 
fore Jutlge  IIiLi.,  Ai)ril  Tenn,  ISf^j. 

This  wasjin  indictment,  containin<i:  two  conntH:  The  first  in 
the  usual  foi-m,  for  tlio  oftence  of  rape  on  8usan  Stallings. 
The  second  count  cliarped  the  defendant  witli  an  assault  with 
intent  to  connnit  a  rape :  but  in  the  statin;;  part,  it  alleged, 
that  tlie  defendant  '*  violently  and  fcloniouslv  <lid  make  an 
assault  on  her,  the  said  Susan  Stallinrrs,  and  then  and  there, 
forcible  and  a<rainst  her  will,  her  the  said  Susan  Stallings, 
violently  and  fidoniously  did  attempt  to  ravish,*'  &c.  On  this 
indictment,  <lcfendant  was  arraijrned  and  put  on  trial. 

It  aj)peanMl  from  the  testimony  of  Susan  Stallings,  a  young 
girl  fourteen  years  of  age,  that  she  was  returning  one  Saturday 
njorning  to  her  father's  house,  from  her  brother-in-law's ;  that 
about  half  a  mile  from  her  father's,  the  pris<»ner,  whom  she 
had  never  se(Mi  l)efore,  met  her  in  the  road  ;  he  was  on  horse- 
bac'k — she  walking.  He  stopped  and  asked  her  souui  cpiestions 
about  where  certain  jwrsons  lived,  which  she  answ(?red  and 
passed  on :  that  prisoner  dismounted,  left  his  horse  standing 
in  the  road,  and  overtook  her,  seized  her,  and  attem])ted  vio- 
lence upon  her  person  :  but  did  not  eflect  his  purpose.  After 
phe  was  releastjd,  she  ran  home,  and  iunne<liately  told  the  cir- 
cumstances to  her  mother.  Her  description  of  the  person 
fixed  suspicion  on  the  prisoner ;  an<l  a  warrant  was  issued  for 
his  arrest.  lie  was  arrested,  and  taken  to  the  house  of  the 
girl's  father,  and  she,  as  soon  as  she  saw  him,  declared  him  to  be 
the  same  who  had  attempted  the  outrage.  This  story  was  corrob- 
orated by  her  mother,  a**  to  all  that  occurred  at  and  after 
her  return. 

Defendant  relied  on  circumstances  conflicting  with  the  ac- 
count given  by  Miss  Stallings.  He  proved,  by  his  brother, 
li.  F.  Johnso!!,  that  lu'  had  left  home  that  morning  riding  a 
young  filly,  that  would  not  have  stood  in  the  road,  if  left  as 
stated.  He  introduced  a  Miss  Barker,  to  prove  that  he  wore 
a  different  coat  on  that  day,  from  the  one  described ;  and  a 
Mr.  Evans,  to  prove  that  he,  Evans,  was  hewing  logs,  at  the 
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ur  the  crime  was  sp.id  to  have  boon  perpetrated,  very  near 
B  TOiiil  Avhcro  it  (v:cMiTod,  and  saw  no  one  j>ass.  When  ilisK 
irker  had  tosTJIied,  slic  was  asked  if  slie  hacl  not  heard  wluit 
ad  of  dress  Susan  Stsillinprs  ha^l  said  the  prisoner  had  on  ; 
is  qneytion  was  ribjooto<l  to  liy  di'fomlant,  but  the  Court  per- 
ittCfl  it  to  be  askid.  saying,  it  nii^ht  ;ro  as  a  eireumstancc  to 
e  jury  to  affect  her  eretli])ility  :  to  which  decision  and  remark 
fcndant  excepted. 

When  Mr.  Evaiis  was  nflered  by  the  <iefendant,  he  wan 
jected  to  by  the  State,  b^'caujfe  all  tlio  witney*g^es,  on  both 
lea,  bad  been  ordenMl  to  ]vn\ii  the  CN»urt  houj^e  during  the 
amination  ;  and  lu*  lia<l  come  in,  in  disobedience  to  the  order. 
le  witnes'^  st;itin«r  tlint  he  was  not  a\^'ar(»  of  tlie  onler,  the 
nirt  admitted  him  to  testify ;  l)nt  said,  the  circumstance 
ight  go  to  affect  his  crodibility ;  to  wbit-b  ronark  defendant 
eepted.  When  the  evi'lcnoe  was  closed,  the  defendant  re- 
ested  the  Court,  amoi^L^  <^tluT  things,  to  note  that  if  at  nny 
ne  during  the  transaction,  the  female  acfjuiesced  in  the  at- 
npt,  it  ceased  to  be  a  rajjo.  and  the  defendant  could  not  be 
Qvictod.  This  charge,  the  Court  refused  to  give,  but  stated 
the  jurj',  that  '"it  was  not  necessary  to  give  such  a  charge 
this  ease,  if  they  believed  the  testimony  of  Susan  Stallings 
he  true ;  as  there  was  no  evidence,  except  circumstantial, 
dch  vas  not  to  be  believed  in  profevence  to  the  reliable  tes- 
aony  of  a  credible  witness,  of  acquiescence  or  consent  on 
ft  part  of  the  young  huly ;  unless  circumstantial  evidence 
m  to  oven-ide  positive  testimony,  of  which  the  jury 
D  judge,  as  also  from  the  circumstances,  whether  the  evi- 
nce was  tnie,  and  if  not  whether  she  consented  or  not ;  if 
B  did  at  first,  and  afterwards  resisted ;  or  if  refusing  at  first, 
B  afterwards  ceased  to  resist,  the  jury  would  judge  of  the 
itare  of  her  ceasing ;  if  with  a  view  to  participate  in  the 
al3fi<;ation,  the  defendant  could  not  be  guilty ;  but  if  be- 
ttse  she  found  resistance  useless,  or  from  fright,  it  would 
n  be  forcible  and  against  her  will ;  and  he  would  be  guilty.'* 
le  Court  further  charged  the  jury,  that  "if  one  witness 
'#|iMd  knowledge  and  credibility  e^MTFpoisithlslj^tb  a  fact, 
VOL.  XIV.  8 
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and  fifty  swore  negatively,  that  they  did  not  see  or  know  the 
fact,  the  one  witness  swearing  positively,  and  not  contradicted 
or  inconsistent,  is  to  be  believed' in  preference  to  the  fifty  swear* 
ing  negatively."  To  which  charges  the  defendant  excepts. 
The  jury  returned  a  verdict  of  guilty  of  an  assault,  with  in- 
tent to  commit  a  rape — and  defendant  moved  in  arrest  of 
judgment,  on  the  ground,  that  no  such  ofience  was  charged  in 
the  bill  of  indictment. 

The  Court  overruled  the  motion  and  defendant  excepted — 
And  on  the  several  rulings,    decision  and  charges  of  the 
Court,  excepted  to  as  stated,  the  defendant  assigns  error. 

Wright  &  DouGnERTY,  for  plaintiff  in  error. 

TiDWELL,  Sol.  Gen.  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  ground  which  we  shall  consider  in  this  case, 
is  the  motion  made  to  arrest  the  judgment :  1st.  Because  the 
indictment  contains  no  charge  for  an  assault  with  intent  to 
commit  a  rape ;  and  2ndly.  Because  there  is  no  charge  in  the 
bill  of  indictmeixt  to  support  the  verdict. 

There  are  two  counts  in  the  indictment.  The  first  alleges^ 
that  the  prisoner,  ^^  with  force  and  arms,  on  and  upon  m» 
Susan  Stallings,  violently  and  feloniously  did  make  an  assault^ 
and  her,  the  said  Susan  Stallings,  did  forcible  and  against  her 
will,  ravish  and  carnally  know\"  The  second  charges  the 
defendant  with  the  offence,  ^^  of  an  assault  with  intent  to  eoiD^ 
mit  a  rape."  For  that  the  accused  did,  "  with  force  and  arms^ 
on  and  upon  the  said  Susan  Stallings,  violently  and  felonioiu- 
ly  make  an  assault,  and  forcibly  and  against  her  will,  did  her, 
the  said  Susan  violently  attempt  to  ravish  and  carnally  know." 

The  jury  found  the  prisoner  guilty  of  an  assault,  with  in- 
tent to  commit  a  i*ape. 

It  is  insisted,  that  under  neither  of  these  counts  was  it.ooUr 
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petent  for  the  jury  to  render  the  verdict,  which  they  did ;  and 
ih&t,  therefore,  the  judgment  of  the  Court  should  be  an-csted. 
We  hold  it  to  be  a  sound  as  well  as  a  universal  rule  in  crimi- 
nal pleading,  that  whenever  the  defendant  is  charged  with  the 
major  offence,  and  the  evidence  does  not  support  it — that  the 
jury  may  convict  of  any  minor  offence,  which  is  included  in 
the  major,  and  to  which  the  testimony  applies  upon  the  famil- 
iar maxim,  that  omne  ma  jus  contin^t  in  se  minus.  If  the 
party  comes  prepared  to  defend  himself  against  the  greater, 
of  course  his  proof  must  necessarily  apply  to  the  less.  And 
this  rule  often,  nay,  usually  operates  beneficially  for  defendants. 
It  gives  them  certain  privileges,  as  for  instance :  in  challeng- 
ing jurors,  to  which  they  would  not  be  entitle<l,  if  tried  direct- 
ly for  the  minor  offence. 

And  this  principle  is  virtually  embodied  in  the  45th  section 
of  the  14th  division  of  the  Penal  Code,  {Oohh  840,)  which 
declares,  that  upon  the  trial  of  an  indictment  for  am/  offence, 
the  jury  may  find  the  accused  not  guilty  of  the  offence  charg- 
ed in  the  indictment ;  but  guilty  of  au  attempt  to  commit  such 
offence,  without  any  special  count  in  said  indictment  for  such 
attempt. 

We  hold,  therefore,  that  the  verdict  of  the  jury  was  good 
Hnder  the  first  count ;  which  was  for  rape. 

[2.]  We  believe  it  can  be  maintained,  also,  under  the  second 
ommt. 

The  grand  jurors,  in  this  Court,  charge  the  prisoner  with  an 
aawnlt  with  intent  to  commit  a  rape.  And  in  the  body  of  the 
Cfaont,  it  is  alleged,  that  with  force  and  arms  he  made  an  as- 
•ult  npon  Susan  Stallings,  and  forcible  and  against  her  will, 
attempted  to  ravish  her.  It  is  argued,  that  we  must  look  to  the 
})odj  of  the  count  for  the  character  and  description  of  the  of- 
fence ;  and  that  there  the  attempt  is  charged,  and  not  an  aa- 
Miilt  with  intent  to  ravish. 

le  there  any  difference  between  an  assault  with  attempt  to 
fStiflih,  and  ati  assault  with  intent  to  ravish  ?  We  do  not  deny 
Aat  there  ia  a- distinction  between  an  intent  and  an  attempt  to 
4eittiftfaiag.    The  former  implies  the  parpose  only;  the  latter 
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an  actual  eflFort  to  carry  that  purpose  into  execution.  But  t 
question  is,  whether  in  crimes,  which  require  force  as  an  el 
ment  in  their  commission,  there  is  any  substantial  diSerenC::^^^^^ 
between  an  assault  with  intent,  and  an  assault  with  attempt  t  -^ 
perpetrate  the  oft'ence  ?     We  think  not. 

What  is  an  assault  ?  It  is  an  attempt  to  commit  a  violcDtS!^ 
injury.  Consequently,  an  assault  witli  intent  to  commit  a  rapc« 
is  an  atteuijAy  by  violence  to  commit  a  rape.  The  verdict  un- 
der this  Court  was  in  conformity  with  the  indictment.  And 
we  are  the  better  satisfied  with  this  conclusion,  as  the  Code  de- 
clares that  every  indictment  shall  be  sufficient,  which  charges 
the  ofionce  so  plainly,  that  it  may  lie  easily  understood  by  the 
jury.  Under  the  first  count,  the  jin-y  must  have  understood 
that  the  defondant  was  charged  witli  the  oflVncc  of  rape.  And 
imdor  the  ?ouoinK  with  an  aticm])t  l)y  violence,  to  commit  the 
ci-ime. 

[3.]  The  second  error  assigned  is,  that  the  Court  in  refusing 
tlie  motion  to  reject  as  witnesses,  Mii-s  Jiarker  and  Mr.  Evans, 
stated  in  the  hearing  of  the  jury,  that  the  fiicts  disclosed,  in 
relation  to  these  witnesses,  while  they  did  not  render  them  in- 
competeni,  miiiht  nevertheless  go  to  the  jury  to  affect  their 
credit. 

The  circumstances  were  these : — Miss  Barker  was  offered  by 
the  defendant  to  disprove  the  identity  of  the  accused,  who  Tras 
her  brother-in-law.  lie  proved  that  he  wore  different  clothes, 
to  what  was  testified  to  on  the  trial,  bv  Miss  Stallin^s.  She 
was  asked,  if  she  had  not  been  previously  informed  of  what 
iliss  Stallings  testified  to  as  to  the  dress  of  Johnson  ?  She 
admitted  she  had.  And  upon  this  fact  being  disclosed,  the 
Solicitor  General  moved  to  reject  her  testimony  altogether. — 
But  the  Court  very  properly  held,  that  it  did  not  destroy  her 
competency,  but  that  it  was  a  circumstance  which  might  be 
considered  by  the  jury  as  affecting  her  credit. 

And  wo  think  the  Court  was  right.  Who  would  not  repose 
more  confidence  in  the  statements  of  Miss  Barker,  if  she  had 
not  heard  the  representation  which  Miss  Stallings  gave  of 
Johnson's  dress  ?     Read  her  testimony  as  it  is  reported  in  this 
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t«cori  and  the  propriety  of  this  ruliiipr  will  U^^  made  manifest. 
She  does  not  swear  posit iwly  thut  tlie  ilofen(hint  did  not  wear 
on  that  day  the  <hirk  ovenroat  testifitnl  t(»  hy  tlie  ^irl,  whom  he 
ibased :  but  reaj«ons  to  show  tliat  he  ))rol>aljly  ditl  not. 

Evans  stanils  on  a  different  footin»r.  An  order  liad  been 
passed  to  exchide  all  the  witnesses  from  tlie  ( -ourt  room  <hiring 
the  progress  of  the  trial.  Kvans,  not  kiiowin^r  of  tlie  onler, 
came  into  the  Court  room,  and  was  pre.sent  tlurintr  a  part  of  the 
trial.  And  on  this  account,  it  was  moved  by  the  Solicitor  Gen- 
eral, that  his  testimony  should  be  exchuUMl.  But  the  C*ourt 
refused  the  motion,  repi^itin;:  tlie  same  remark  which  fell  from 
the  Court  in  relation  to  Miss  Barker,  namely:  that  it  was  a 
faet  which  mi;iht  po  to  his  credit. 

If  there  Ik>  any  sense  in  the  nde  which  allows  witnesses  to 
be  removed  out  of  hearinjr,  while  the  rest  are  testify in/r,  then 
Mr.  Evans,  however  unintentional  on  his  part,  placed  himself 
in  a  sitmition  to  cause  the  force  of  his  testimony  necessarily  to 
be  impaired. 

[4.]  I  w(»uld  remark,  that  the  Civil  Law  is  a  system  which 
ibounds  in  restrictions  upon  the  admission  of  testimfiny.  It 
extended  its  prohibition  to  relations :  parents  and  children  :  ser- 
rantft  and  domcsl ics ;  freedmcu  ami  clients;  advocates,  attor- 
neys, tut<)rs,  curators ;  ))ersons  who  had  criminal  prosecutions 
vitfa  either  party  ;  and  those,  who  by  eatinfr  or  drinking  with 
the  party,  had  thrown  themselves  open  lo  the  suspicion  ofsub- 
Bmation.  Still,  great  discretion  was  ;^iven  to  the  Jud^e, 
both  in  atlmitting  and  excluding  testimony,  and  in  judging  of 
its  weight. 

[pj]  And  fomierly  in  England,  whole  juries  were  composed 
of  Tude  and  illiterate  men — a  system  of  exclu<ling  testimony 
grew  up,  more  technical  and  artificial  than  any  to  be  fouml  in 
the  "world. 

[6 J  But  as  jurors  have  become  more  capable  of  exercising 
tbtBUr  functioas  intelligently,  the  Judges  both  in  England  and  in 
ASb  country,  are  struggling  constantly  to  open  the  door  wide  as 
ponible :  aye,  to  take  it  off  the  hinges,  to  let  in  all  facts  cal- 
.  to  affect  the  minds  of  the  jury  in  arriving  at  a  correct 
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conclusion.  Hence,  so  many  motlcrn  exceptions  to  ancient 
rnles  of  evidence ;  so  many  cliaptei-s  and  notes,  where  the  ex- 
ceptions cover  much  broader  ground  than  the  rule  itself. 

[7.]  l^y  Lord  Denman's  Act,  which  received  the  Royal  ap- 
probation some  ten  years  ago,  the  objection  of  incompetency, 
as  far  as  interest  and  infamy  go,  is  abolished  in  Great  Britain. 
Indeed,  by  a  Statute  of  tho  late  Parliament,  even  husbands 
and  wives  may  testify  for  and  against  each  other,  except  in  cer- 
tain excepted  cases.  And  in  this  respect,  the  mother  country 
is  in  advance  of  her  children,  though  hitherto  in  legal  reforms^ 
they  have  taken  the  lead  of  her.  But  she  has  stopped  infinitely 
short  of  the  true  point. 

Truth,  common  sense,  and  enlightened  reason,  alike  demand 
the  al)olition  of  all  those  artificial  rules  which  shut  out  any  fact 
from  the  juiy,  however  remotely  relevant,  or  from  whatever 
source  derived,  which  would  assist  them  in  coming  to  a  satisfac- 
tory verdict. 

[9.]  It  is  alleged  as  error,  that  the  Court  excluded  the  defen* 
dant's  witnesses  from  the  Coiu-t  room,  during  the  progress  of 
the  trial.  At  the  instance  of  the  defendant's  counsel,  the 
State's  witnesses  were  subjected  to  this  restraint.  And  we  see 
no  good  reason,  why  any  discrimination  should  be  made  in  the 
matter.  Indeed,  the  rule  *m  such  case,  is  the  very  reverse  of 
what  is  assumed  in  the  argument.  ^^  Before  the  examination 
commences",  says  Mr.  Chitty,  '"the  Crown  may  demand  ihtit 
the  witnesses  should  retire,  in  order  to  each  being  questioned  in 
the  absence  of  the  others.  And  the  same  order  will  be  made 
on  the  request  of  the  defendant,  but  as  matter  of  indidgence^ 
and  not  of  right''  1  Chitty  8  Cr.  X.,  618 ;  citing  FoBter^  47, 
Bac.  Abr.  Ev.  D, ;  Williams,  J.,  Ev.  4;  4  Herg.  St.  Tr. 
764  ;  lb.  800;  Peake,  Ev.  206,  n.f. 

[10.]  Exception  was  taken  to  the  charge  of  the  Court,  to 
this  effect :  "  That  if  one  witness  of  equal  knowledge  and  credi- 
bility swears  positively  to  a  fact,  and  fifty  swear  negatively, 
that  they  did  not  see  or  know  the  fact,  the  one  witness  swearing, 
positively,  and  not  contradicted,  is  to  be  believed  in  preferemoB 
to  the  fifty." 
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The  charge  is  here  as  an  abstract  proposition,  and  Rtill  more 
80  as  applicable  to  the  facts  of  tliis  case.  Miss  Stallings  had 
testified  that  the  interview  between  Johnson  and  herself,  took 
pUce  near  a  certain  road,  and  as  she  snjiposrd,  between  the 
hours  of  eight  and  ten  o'clock  in  the  nioniing.  Mr.  Evans 
Bwore,  that  he  was  at  work  on  the  road  in  cutting  and  hewing 
timber,  from  seven  in  the  forenoon,  till  two  in  the  afternoon ; 
snd  that  he  neither  saw  Miss  Stalling^  nor  Mr.  Johnson  on  that 
day.  And  yet  Johnson's  witnesses  prove,  that  he  left  home 
after  early  breakfast  that  morning,  and  did  travql  that  identi- 
cal road  in  going  to  his  plantation.  He  has  never  denied  the 
fact  It  is  equally  certain  that  Miss  Stallings  jiasfcd  along 
that  road  the  same  morning  in  returning  home  from  her  broth- 
er-in-laiv's.  And  yet,  Mr.  Evans  not  only  failed  to  see  them 
together,  but  to  see  either  of  the  parties. 

One  of  two  things  is  inevitable — either  Mr.  Evans  is  misla- 
ken  as  to  his  being  so  near  the  road,  or  that  he  must  necessa- 
rily have  observed  any  one  passing ;  or  what  is  more  probable, 
the  meeting  was  before  he  reached  his  work,  and  earlier  in  the 
moniing  than  Miss  Stallings  t/uissvd  it  to  be.  For  her  testi- 
Humy  could  be  nothing  more  than  conjecture,  as  to  the  time, 
having  no  watch  or  any  other  means  of  fixing  the  fact.  A 
aiatake  of  an  hour  in  this  regard,  would  create  no  contradiction 
m  the  evidence,  nor  tend  in  the  least  to  impeach  the  veracity 
of  either  of  the  witnesses. 

[11.]  The  defendant's  counsel  requested  the  Court  to  charge 
the  jury,  that  if  at  any  time  dui-ing  the  transaction,  the  female 
acquiesced  in  the  attempt,  it  ceased  to  bo  a  rape,  and  the  de- 
fendant could  not  be  convicted.  This  instruction  the  Court  re- 
fibaed  to  give,  but  stated  to  the  jury,  ''  That  it  was  not  neces- 
Biry  to  give  such  a  charge  in  this  case,  if  they  believed  the  tcs- 
tbnony  of  Susan  Stallings  to  be  true ;  as  there  was  no  evidence 
easept  circumstantial,  which  was  not  to  be  believed  in  prefer- 
I  to  the  reliable  testimony  of  a  credible  witness,  of  acfiuios- 
I  cm:  consent,  on  the  part  of  the  young  lady ;  unless  circum- 
iteitial  evidence  was  to  overrule  positive  testimony ;  of  wluch 
Ae  jnry  will  judge,  aa  also  from  the  circumstances,  whether 
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the  evidence  \s'ti^  tnie :  and  if  not,  "Nvhether  she  consented  or 
not ;  if  she  <lid  at  first,  and  afterwards  resisted ;  or  if  refasing 
at  first,  she  afterwards  ceased  to  resist,  the  jury  would  judge 
of  the  motive  of  her  ceasins: :  if  with  a  view  to  participate  in 
the  gratification,  the  defendant  could  not  be  found  guilty  :  bat 
if  because  she  found  resistance  useless  or  from  fright,  it  would 
still  be  forcible  and  against  her  will,  and  he  woidd  be  guilty." 

The  Court  might  w^ll  have  declined  giving  the  charge  as 
asked,  (m  the  gi-ound  that  there  was  no  evidence  to  waiTant  it. 
There  is  in  the  proof  no  fact  or  circumstance  which  evinces  any 
change  of  min<l  in  the  girl.  She  either  consented  or  resisted 
throughout.  She  is  the  oidy  witness  as  to  tlie  transaction. — 
The  wliole  question  depends  ui)on  the  credit  which  is  to  be  giv- 
en to  her.  JJut  whether  she  is  to  ])e  believed  or  not,  I  repeat, 
that  tliere  is  no  foundation  for  the  charge,  as  requested,  and  as 
finally  given  by  ilie  (\)urt,  in  the  latter  part  of  the  instructions, 
which  I  have  quoted.  That  is,  that  the  girl  at  first  resisted, 
and  at  last  yielded  voluntarily ;  or  at  first,  was  taken  by  her 
consent,  and  afterwards  forced  against  her  will.  If  there  is 
any  thing  in  the  evidence,  the  attempted  connection  ivas  with 
or  against  her  consent  from  the  time  tlie  parties  met  in  the 
road,  until  the  accuser  left  the  accused,  and  fled  to  her  home* 

Instead  of  asking  the  charge  which  they  did,  the  defendant's 
counsel,  from  the  view^  which  they  take  of  the  case,  should  ra- 
ther have  re([uested  the  Court  to  have  instructed  the  jury  that 
the  resistance  of  the  girl  was  so  in*esolute  and  undecided,  and 
that  she  made  such  feeble  fight  as  was  calculated  to  encourage, 
rather  than  repel  the  attack.  That  although  she  never  said 
*'  yes"  even  when  the  money  was  jingled  at  hei^— nay  more — 
although  she  constantly  said  "no,"  and  kept  up  a  decent  show 
of  resistance,  from  the  beginning  to  the  end,  that  still  she  more 
than  half  consented  to  the  ravishment. 

We  are  free  to  say,  that  the  charge,  as  given,  cannot  receive 
our  sanction.  It  is  so  involved,  that  it  requires  much  painchtar 
king  to  understand  it ;  and  we  cannot  but  feel  the  most  painfiil 
apprehension  that  the  jury  were  misled  by  it,  and  their  atten- 
tion drawn  oflf  from  the  true  point  in  controversy.    And  I 
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VDald  here  remark,  that  counsel  are  not  without  fault  in  this 
mitter.  If  counsel  have  reason  to  fear  that  the  jurj-  do  not 
anderstand  the  directions  given  to  them,  it  is  their  duty  to  sug- 
gest it  at  the  time,  in  order  that  the  Judge  may  he  more  expli- 
cit.    (12  Pick.  Rep.  172.) 

Admitting  then,  that  this  portion  of  the  charge  was  justly  ob- 
nosioos  to  the  objection  which  I  have  stated,  should  we  send 
this  case  back  for  anotlier  trial  t  After  the  most  an;cious  con- 
mderation,  our  determination  is,  to  let  the  verdict  stand.  Ifad 
there  been  any  thing  like  an  eciuipoise  of  testimony — ^much 
more— had  the  preponderance  been  in  favor  of  the  accused,  wo 
should  not  have  hesitated  a  moment  in  awanling  a  new  trial. 

A  new  trial  ought  never  to  be  granted,  notwithstan- 
ding some  mistake  or  even  misdirection  by  the  Judge,  provided 
the  rovisioning  Court  is  perfectly  satisfied  that  justice  has  been 
done ;  and  that  upon  the  evidence,  no  other  verdict  could  pro- 
perly have  been  found.  (Jewitt  rs,  Lincoln^  i  Shq^  116 ; 
ReynMs  V9.  MagnesSy  2  Iredell^  2f) ;  Morton  v9.  Law9oi\^  1 
B.  Munroe  45;  Harris  tw.  Iht^  4  BlacJrf.  S69;  Bolan  vs.  Peo- 
ple$  1  Brenard  109;  Ingraham  vb.  South  Carolina  In.  Co.^ 
8  Brenard  622 ;  Graham  vs.  Bradh^y  />  Humph.  476  ;  Wy- 
ley  w.  King  Geo.  Doc.  part  117 ;  Princeton  tf-  Kingston 
Tmmpike  Co.  vs.  Guhrick  1  Ilarr.  161;  Emanuel  x^s.  Cooke 
6  Dana  212 ;  Thomas  vs.  Towftner  6  Monroe  52 ;  Henard 
ts.  Winer!  Shep.  825;  Freiwh  vs.  Stanley  8  Shep  512; 
lireeman  iw.  Rankin  8  Shep.  446.) 

Let  BB  advert,  for  a  moment,  to  the  circumstances  relied  oi 
by  the  defendant  for  his  exculpation. 

It  ia  assigned  that  the  kind  and  color  of  the  clothes  he  wor 
were  not  accurately  described  by  the  girl. 

Suppose  this  were  true,  would  any  slight  discrepancy  in  t) 
particular,  invalidate  the  testimony  of  Susan  Stallings,  con? 
ering  the  circumstances  under  which  she  was  placed  ?     T 
these  parties  met  on  the  road  that  morning,  I  have  no  n? 
doabt  than  of  my  own  existence.     All  the  testimony  concm 
leading  to  this  eonclusion.     Now,  suppose  the  fact  of  ar 
Mnptod  intsroonne,  by  force,  to  be  wholly  fabricated ;  and 
voi^xiv.  9 
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the  partic»  pa^ssed  each  other  without  any  recognition  even ;  or 
that  an  unsucccssfiil  effort  was  made  at  illicit  connection  ;  and 
that  instead  of  an  attempt  to  comniit  a  rape  by  Johnson,  both 
were  gnilty  in  truth,  of  a  »in  though  of  a  much  less  odiou9 
character — would  not  Miss  Stallings,  upon  either  of  these  sup- 
positionsy  have  been  more  likely  to  have  described  the  dress  of 
Johnson  correctly,  than  upon  the  hypothesis,  that  she  was  for- 
ced by  him  V  And  yet  one  or  the  other  of  these  three  hypoth- 
eses is  unquestionably  true.  The  inference,  therefore,  is,  that 
no  conclusion  unfavorable  to  her  veracity,  is  to  be  drawn  from 
the  misdescription  of  defendant's  clothes. 

The  conflict  on  this  point,  is  between  Miss  Barker  and  Susan 
Stallings.  It  is  only  necessarj'^  t«)  rend  the  testimony  of  each, 
and  the  result  cannot  be  doubtful^  Mi^s  Barker  admits  that 
her  brother-in-law,  with  whom  she  boarded^  wore  his  dark  over- 
coat the  day  befoi-e ;  it  was  the  month  of  March,  when  coldy 
windy  weather  is  prrvalcnt :  she  does  not  testify  positively  that 
he  left  it  off  that  morning,  when  8t«ai'ting  early  for  his  planta- 
tion^  several  miles  off;  but  thinks  he  did,  inasmuch  as  she  had 
loaned  him  a  pair  of  thick  gloves  the  day  before ;  and  upon  in- 
quiring for  them,  he  stated  that  sire  would  find  them  in  his  coat 
pocket,  which  was  hanging  on  the  bed-post.  Sic  is  quite  sure 
she  got  her  gloves  that  day :  but  is  not  certain  whether  it  was 
in  the  morning  or  evening.  To  say  the  least  of  it,  Miss  Barker 
is>  a»  likely  as  Miss  Stallings  to  bo  mistaken  as  to  the  clothes, 
one  thing  is  indisputable.  Miss  Stallings  described  the  prisoner 
wdth  such  nMmitenessy  although  she  had  never  seen  him  before, 
that  he  was  arrested  upon  suspicion ;  and  the  moment  she  was 
confronted  with  Iiiin,  she  proiwptly  told  him  to  his  face,  that  he 
know  he  was  ''  the  nasty,  stinking  rascal,  that  did  her  so." 

Another  cirevmstance  relied  on  to  discredit  the  accuser  i9 
this :  i^e  testified  that  when  Johnson  took  hold  of  her,  he  left 
Us  horse  standing  oo  the  road  ;  and  when  they  separated,  the 
animal  wa«  still  there :  whereas,  it  i»  in  proof  on  the  part  of  the 
defendaot,  that  the  animal  be  rode  that  day,  wa»  a  youc^  sarr 
of  a  very  restless*  disposition ;  and  tliat  she  would  have  rvm  off^ 
uidcss  fastened.    But  concede  that  the  witness  was  wrMg  m» 
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'^o  tlie  fact  that  the  animal  vras  loft  standiiij^  in  tiic  road — does 
^t,   tend   to  discredit  her  in  the  least?     She  had  walked  past 
Johnson  some  diiitance  before  he  dismounteiL     He  approached 
lier  from  behind,  and  she  swears  that  she  dhi  not  look  back  un- 
t^il  he  caught  up  and  took  her  by  the  hand.     He  hurrieil  her  off  on 
OTie  aifle  of  the  road,  some  thirty  or  forty  steps ;  and  as  soon  as 
lie  liad  discontinueil  his  attempt,  and  she  was  release<I,  she  fled 
to  her  father's  house,  which  was  half  a  mile  distant.     It  is  not 
likely  that  she  came  back  into  the  road,  at  the  point  where  she 
left  it,  but  reached  it  obliquely  in  the  direction  she  was  poing. 
The  animal  may  have  been  tied,  and  no  doubt  was  before  John- 
son overtook  her.     At  any  rate,  there  was  nothing  t4>  direct 
her  attention  particularly  to  the  situation  of  the  animal.     The 
biidlc  may  have  been  thrown  over  a  bush,  at  or  near  the  edge 
of  the  road,  and  she  not  have  noticed  that  it  was  confineil  at  all. 
Thia  is  at  most,  a  very  small  affair. 

Mr.  Evans'  testimony  was  relied  on  to  disparage  the  credit  of 
the  State's  witness.  I  will  not  repeat  what  I  have  said  on  that 
subject 

Finally,  it  is  proven  that  the  wife  of  the  defendant  is  a 
hearty,  robust  woman  ;  and  the  inference  is,  that  he  was  uiuler 
no  over-mastering  temptation  to  commit  this  offence.  This 
mode  of  reasoning,  I  am  sorry  to  say,  evinces  but  little  knowl- 
edge of  human  nature.  Man  is  capable  of  any  folly  or  wicke<l- 
ness.  In  his  primeval  rectitude,  as  well  as  when  renewed  by 
grace,  he  is  a  little  lower  than  the  angels.  In  his  fallen  na- 
ture, uncontrolled  by  reason,  he  often  exhibits  himself  an  un- 
mitigated brute.  Read  the  appalling  description  of  our  race, 
when  given  up  to  the  indulgence  of  their  vile  affections,  as  re- 
corded by  the  pen  of  inspiration  in  the  2t)th  and  27th  verses  of 
the  Ist  chapter  of  the  Epistle  of  Paul  to  the  Romans.  And  for 
the  demonstration  of  its  truthfulness,  visit  the  secret  chamber 
of  the  Royal  Museum  at  Naples.  Disentombed  from  their  con- 
cealment of  many  centuries,  you  stand  confronted  with  the  vis- 
ible proofs  of  the  unnatural  crimen  charged  upon  our  race,  by 
the  Apostle.  But  why  resort  to  other  ages  or  countries,  for 
evidence  in  attestation  of  man's  depravity  *!    Our  own  Code 
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contains  proviwons,  not  only  against  adultery  and  incest,  but 
horrible  to  confests,  against  podoniy  and  bestiality!  and  the 
gloomy  cells  of  our  State  Prison  vindicate  the  Code  against  uU 
tering  a  libel  on  human  nature. 

It  is  insisted  that  the  evidence  showed  that  the  girl  made  no 
great  stnigglc  to  resist  the  attempt  to  violate  her  person.  She 
was  just  fourteen  years  of  age ;  of  delicate  constitution ;  and 
had  not,  as  her  mother  swears,  attained  to  puberty.  It  is  a  hiw 
of  animal  nature,  that  when  the  weaker  find  themselves  in  the 
power  of  the  stronger,  they  become  instantly  paralyzed.  Wit- 
ness the  chicken  in  the  talons  of  the  hawk — the  beasts  of  the 
field,  when  seized  by  the  lion,  the  monarch  of  the  forest.  No- 
thing unfavorable  is  to  I)e  deduced  from  the  degree  of  resistance 
which  was  manifested.  Indeed,  the  testimony  in  behalf  of  the 
prosecution  is  so  overwhelming,  that  we  feel  that  wc  should  be 
trifling  with  the  most  sacred  of  all  possessions — the  inviolability 
of  womanhood — were  wc  to  remand  this  cause. 

Twelve  months  intervened  from  the  perpetration  to  the  trial  of 
this  offence.  The  accused  was  well  informed  of  the  proof  that 
would  be  adduced  to  convict  him;  he  resided  in  the  same 
neighborhood  with  his  accuser :  and  yet  he  made  no  attempt 
to  impeach  her  character,  either  for  truth  or  chastity.  Her 
story  has  never  varied ;  it  carries  probability  and  consistency 
upon  its  face.  She  hastened  home ;  met  her  mother,  pale  and 
cxliausted,  upon  the  threshold  of  their  humble  domicil,  and  com- 
municated to  her  parent  the  catastrophe  that  had  befallen  her. 
Why  did  she  do  this,  if  she  participated  in  the  act  ?  There 
was  no  injury  about  her  person  that  made  it  incumbent  on  her 
to  account  for  it.  There  had  been  no  detection  to  compel  her 
to  confess  herself  guilty,  or  to  resort  to  the  other  alternative,  of 
arraigning  her  paramour  as  a  ravisher.  The  mother  proceeds 
fort)' with  to  her  married  daughter's,  to  consult  what  was  to  be 
done.  They  ad\ise  that  the  father,  and  head  of  the  family,  be 
notified  of  the  matt<»r.  In  company  with  her  little  son,  the  old 
lady  repairs,  that  same  afternoon,  some  fifteen  or  twenty  milea, 
to  the  place  where  her  husband  was  at  work.  They  return  on 
Sunday,  and  take  out  a  warrant  the  next  day.     No  offers  are 
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made  to  compromise  the  case,  or  to  extort  money ;  but  they  ap- 
peal directly  to  the  law  of  the  land  for  protection,  an<l  look  no 
where  else.     Shall  we  arrest  and  hold  back  its  stron;]^  ann  ? 

Wo  have  endeavored  cautiously  to  scrutinize  the  evidence  in 
tiiis  case,  as  well  as  to  guanl  ourselves  ap^ainst  those  indignant 
fieelings  which  are  so  naturally  excited  by  the  enormity  of  tho 
alleged  offence.  We  know  nothing  of  the  parties,  except  what 
18  disclosed  by  this  reconl.  We  are  aware  that  there  is  greater 
danger  that  injustice  will  be  done  to  defendants  in  cases  of  this 
kind,  than  any  other  prosecutions  whatever.  We  have  all  the 
while  remembered  the  warning  words  of  Lord  Hale — otic  of  the 
greatest  and  best  men  that  ever  lived,  that  this  accusation  '^  is 
easy  to  be  made — ^liard  to  be  proved — and  harder  to  be  defend- 
ed by  the  party  accused,  though  never  so  innocent" — that 
^  upon  trials  of  offences  of  this  nature,  the  Court  and  jury  may 
with  so  much  ease  be  imposed  upon,  without  great  care  and  vi- 
gilance ;  the  heinousncss  of  the  offence,  many  times  transport- 
ing the  judge  and  jury  with  so  much  iu<lignation,  that  they  are 
over-hastily  carried  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony,  sometimes,  of  malicious 
and  false  witnesses." 

All  this  we  have  duly  and  deliberately  pondered.  And  for 
Iu8  family's  sake,  and  his  own,  we  exceedingly  regret  the  heavy 

blow  which  impends.     But  the  guilty  must  suffer — or  else  there 

11  no  security  for  the  innocent. 
We  are  unanimous,  that  the  judgment  below  should  stand 

aiSrmed. 
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Jo8q)h  C.  Bererljr  and  William  McBride  vs.  John  Burke. 

No.  11. — Joseph  C.  Beverly  and  William  McBride,  pi 
tiffs  in  error,  t'«.  John  Bukke,  defendant  in  error. 

[1.]  A  Sheriff's  deed,  though  defective,  may  be  proper  testimony,  as  eol 
tHUj  in  aid  of  possession. 

[2.]  Tlio  testimony  of  a  witness,  executed  by  commission.  Roinfjf  to  show  n 
A  bond  for  titles  wiis  taken,  that  the  purchase  money  had  not  been  pal 
pro])cr  evidence  upon  a  trial  where  the  bond  is  relied  upon,  as  color  of  1 
as  between  vendor  and  vendee ;  for  in  such  cose,  the  bond  cannot  so  * 
rate,  when  the  purchase  money  is  not  paid. 

[3.]  Where  a  person  acting  "  as  agent  generally  to  take  interrogatories 
cnsc'\  was  present  at  the  execution  of  "a  commission,  though  he  tool 
part  in  it :  IlfM^  that  his  presence  rendered  the  proceeding  invalid,  and 
testimony  should  be  rejected :  Jlfld,  also,  that  such  testimony  is  precli 
by  tlic  rule  that  there  must  be  no  circumstance*  of  unfair  adranta^e  obtamt 
oneparttf  over  the  other ^  in  hamng  testimony  taken  by  deposition. 

[4.]  It  is  not  error  for  the  Court  to  say  in  the  hearing  of  the  jury,  that 
declaration  of  a  tenant,  that  he  did  not  hold  under  one  claiming  to  be 
landlord,  in  the  absence  of  that  person,  and  without  his  knowledge, 
**  the  weakest  sort  of  testimony",  when  there  was  proof  of  a  contract 
tween  them  as  to  the  tenancy. 

Ejectment  in  Fayette  Superior  Court.  Tried  before  Jm 
Hill,  March  Tenn,  1853. 

This  was  an  action  brought  by  John  Burke,  to  recover  a  j 
tion  of  a  lot  of  land,  lying  partly  in  Fayette  county,  and  pi 
ly  in  Campbell.  The  portion  in  Fayette  was  in  dispute  in  1 
case.  The  plaintiff  relied  on  color  of  title,  and  adverse  posf 
sion. 

A  Sheriff's  deed,  from  the  Sheriff  of  Campbell  county,  i 
introduced,  conveying  the  whole  lot,  which,  as  above  stated, 
partly  in  Fayette.  This  was  objected  to  by  the  defendant, 
being  void  as  to  the  land  in  Fayette,  which  was  now  in  dispi 
The  Court  admitted  the  deed  in  evidence,  as  color  of  title 
Plaintiff  then  introduced  a  bond  for  titles,  made  by  Hei 
Reeves,  the  original  grantee  of  the  lot  in  question,  to  t 
Thomas  Steel.  This  bond  was  dated  Nov.  3,  1830,  and  i 
assigned  by  Thomas  Steel  to  the  plaintiff,  Sept.  24, 1838. 
appeared  in  testimony,  that  Steel  had  remained  in  posacsa 
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*'^'^rB  the  time  the  bond  was  pivon,  until  its  ft.»*siprninont  to  tlie 
T*45^iiitiff ;  after  which,  it  had  piisscd  thron;^h  several   hands — 
^'^^cl  the  testimony  was  conflicting,  as  whether  some  (»f  these 
^^cccBsriro  tenants  held  under  the  plaintifTor  not. 

The  defendant,  among  other  testimony,  oflrere<l  a  set  of  inter- 
rogatories, and  the  answers  of  Thomas  Steel,  sliowln*:  that  the 
purchase  money  of  the  lot  had  never  been  pai<l,  as  rci|uired  in 
the  bond  for  titles,  given  to  him  hj-  the  grantee. 

This  testimony  was  rejected  by  the  ('oiirt,  on  the  ground 
tliat  the  fact  of  the  purchase  money  not  being  ]»aid,  did  not 
affect  the  character  of  the  bond  as  color  of  title.  The  tcsti- 
ttonv  of  Jesse  Gilbert,  taken  bv  interrojratories,  was  offered  by 
the  defendant,  and  was  rejected  by  the  Court,  because  Jcv^huji 
W.  Wood,  a  person  employed  by  the  defendant,  as  his  general 
•gent  to  have  interrogatories  executed  in  this  case,  was  present 
It  the  taking  of  them. 

When  evidence  of  the  declarations  of  tenants  in  possession 
of  the  land,  as  to  whom  they  held  under,  was  offered  by  defen- 
dant and  objected  to,  it  was  admitte<l,  but  the  Court  remarked, 
that  **  it  was  the  weakest  kind  of  testimony,  when  an  agre«'- 
ment  was  proved".  When  the  testimony  Mas  coiu*luded,  the 
defendant  requested  the  Court,  among  other  things,  to  charge 
the  jury,  that  a  tenant,  in  speaking  of  his  tenancy,  is  bound  to 
declare  under  whom  he  holds ;  and  that  a  party  cannot  set  up 
adverse  possession  through  a  tenant,  if  the  tenant  declares  that 
he  holds  under  another.  This  charge  the  Court  refused  to 
pre,  but  charged  that  a  tenant  is  not  bound  to  tell  all  who  may 
question  him,  under  whom  he  holds ;  and  that  the  declarations 
of  a  tenant  in  the  absence  of  his  landlord,  and  without  notice  to 
him,  is  weak  testimony. 

The  jury  found  for  plaintiff,  and  the  defendant  excepts  to  the 
Nveral  rulings  and  charges  of  the  Court,  above  stated. 

EzzARD  &  Moon,  for  plaintiff  in  error. 

TiDWELL  &  Fuller,  for  defendant. 

B]f  the  Court. — Stabxes  J.  delivering  the  opiuiou. 
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[1 .]  It  is  the  opinion  of  this  Coui-t,  that  there  was  no  i 
in  the  admission  of  the  deed  from  the  Sheriff  of  Gam] 
county,  to  the  tract  of  land  lying  in  Fayette  county.  Ai 
strumcnt  such  as  this  is  alleged  to  be,  is  admitted,  thuugl 
fective,  in  aid  of  possession,  because  it  is  looked  to  as  a  so; 
definition  of  the  limits  and  extent  of  the  claim  by  possea 
Such  purpose  it  serves,  though  not  perfect  title  ;  but  on 
sign,  semblance,  or  color  of  title.  In  this  point  of  viev,  it 
proper  testimony  in  this  case. 

This  very  question,  however,  raised  upon  the  admissio 
evidence  of  this  same  instrument,  was  settled  when  this 
was  previously  before  the  Court.  (See  Beverly  |f  McBrid 
Burke^  9  Geo.  R.  443)  and  we  are  somewhat  surprised  th 
should  be  again  presented. 

[2.]  The  second  and  fifth  assigimients  of  error  may  be 
Hidered  together.  They  are  substantially,  that  the  Court  \ 
mitted  error  in  ruling  out  the  testimony  (taken  by  commisf 
of  Thomas  Steel,  going  to  show  that  the  purchase  mone^ 
the  land  in  question,  which  was  held  under  a  bond  for  ti 
was  not  paid  ;  and  in  refusing  to  charge  that  a  possession 
vendee  under  such  a  bond,  when  the  purchase  money  wa£ 
paid,  did  not  constitute  adverse  possession. 

John  Burke,  in  this  action,  was  seeking  a  recovery  by  vi 
of  his  statutory  title  (as  we  denominate  it  in  Georgia)  an 
proof  of  it,  he  offered  in  evidence  a  bond  for  titles  from  H< 
Reeves  to  Thomas  Steel,  dated  on  the  3d  of  November,  II 
That  bond,  according  to  the  record,  was  assigned  by  Stee 
Burke  on  the  24th  of  September,  1833.  Adverse  posses 
in  Steel,  from  the  time  of  the  execution  of  the  bond  in  his  fa 
was  relied  upon  by  Burke ;  to  which  possession  he  sougl 
tack  his  own.  Now,  if  it  be  true,  that  a  bond  for  titles  wl 
the  purchase  money  has  not  been  paid,  does  not  operate  as  c 
of  title,  then  it  is  obvious  that  if  Thomas  Steel  could  have 
ved  that  the  purchase  money  was  not  paid  by  him,  his  test: 
ny  was  proper. 

In  the  case  of  Fain  vs.  Gathright  5  Geo.  6,  E.  this  C 
hehl,  that  a  bond  for  titles  would  operate  as  color  of  tit! 
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^^^  of  posseRsion,  although  the  purchase  monoy  was  not  paid; 

*^^^X"t  in  that  case,  the  question  was  not  between  Aendor  and  ven- 

^^^c ;  and  to  this  circumstance  the  Court  called  attention  in  its 

^^Xiinion,     In  the  later  case  of  Stamper  ct  aL  vs.  Griffin^  12 

^3^€(}.  JZ.,  450,  it  is  expressly  held  (whilst  the  Court  affirms  the 

^^^►se  of  Fain  <j*  Gathritjht  as  between  the  vendee  and  a  stran- 

S^r)  that  as  between  vendor  and  vendee  such  a  bond  would  not 

^>perate  as  color  of  title,  where  the  purchase  money  was  not 

"paid.     This  decision  we  affirm  for  the  reason  there  ^iven,  viz : 

t.liat  under  such  an  instrument,  the  quasi  relation  of  landlord 

a.xid  tenant  continued  to  exist  until  the  purchase  money  is  paid. 

{^Adam%  on  JEjec.  57.) 

In  this  point  of  view,  the  testimony  of  Thomas  Steel  would 
have  been  proper,  to  show  that  the  purchase  money  in  the  case 
at  bar  had  not  been  paid ;  and  it  Avas  error  in  the  Court  to  ex- 
clude it. 

When  we  first  took  this  point  into  consideration,  it  escaped 
our  attention  that  the  bond  for  titles  from  Rcovos  to  Steel  was 
i^lied  upon  as  color  of  title  in  aid  of  the  possession  of  IJurke 
or  of  Steel,  under  whom  he  claimed,  from  November,  1830, 
Until  June,  1833,  that  it  was  a  material  feature  of  testimony, 
and  as  such,  may  ha\'e  been  considered  by  the  jury. 

We  were  then  inclined  to  consider  the  case  as  between  tho 
Tendec,  Burke,  and  third  persons ;  that  is  to  say,  Baughn's 
feofees :  but  on  being  reminded  of  the  above  fact,  we  arc  con- 
strained to  hold,  that  during  the  time  Reeves  retained  the  title 
in  himself,  up  to  the  period  when  he  conveyed  to  Baughn,  viz  : 
in  June,  1833,  (the  purchase  money  not  being  paid)  the  posses- 
tton  of  Steel  was  not  adverse  to  Reeves,  and  could  not  pro- 
perly have  been  regarded  by  the  jury  as  such ;  if  Steel's  testi- 
mony had  been  admitted,  and  had  shoAvn  that  such  purchase 
money  had  not  been  paid. 

It  follows  from  what  I  have  just  said,  that  if  there  had  been 
any  testimony  to  show  that  the  purchase  money  had  not  been 
pud  by  Steely  the  refusal  of  the  Court  to  charge  that  in  such 
QTent  the  bond  for  titles  to  him  did  not  operate  as  color  of  title, 

TOL.  XIV.    10 
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would  have  been  Avrong.     If  sucli  testimony  liad  been  before 
the  jury,  the  char<:5C  shouhl  have  been  thus  given. 

[3.]  The  objection  to  Gilbert's  testimony  was  in  our  opinion  ^ 
well  taken  and  propei'ly  sustained.  It  appears  by  the  record, 
that  Joshua  W.  Wood  was  acting  for  the  defendant  "  as  agent 
generally  to  take  interrogatories  in  this  case",  and  that  he  wa» 
present  at  the  taking  of  Gilbert's  testimony  by  commission. — 
This  was  improper.  In  the  argument,  it  was  admitted  as  well 
as  settled,  that  an  attorney  for  a  party  in  a  cause,  or  any  one 
connected  in  interest  with  him,  should  not  act  as  commissioner 
in  the  taking  of  depositions.  But  it  was  insisted  that  the  de- 
cision went  no  farther,  and  that  there  was  no  rule  which  prohib- 
ited an  agent  like  Wood  from  being  present;  and  no  decisioa 
of  this  Court  to  this  eifect.  We  were  then  asked  not  to  stretch 
our  decision  to  suit  the  circumstances  of  the  particular  case, 
and  thus  create  a  rule. 

In  deciding  as  we  do,  wo  establish  no  new  rule.  We  hold, 
that  the  case  i)resented  to  us,  falls  within  a  rule  already  well 
settled ;  and  that  nile  simply  is,  that  there  imtst  be  no  circum- 
stances  of  unfair  advantage  obtained  by  one  party  over  the  oth- 
evy  in  having  testimony  taken  by  depositions.  This  is  the  gen- 
eral nde. 

It  appears,  so  long  ago  as  Peacock's  case,  {Coke's  R,  271,9 
Jac.)  that  it  was  considered  a  great  misdemeanor,  for  the  commis- 
sioner, during  the  examination  of  the  witness,  Peacock,  to  hold 
consultation  with  the  plaintiff,  who  was  in  another  room. 

Many  modern  cases  may  be  found,  in  which  it  has  been  held, 
that  such  depositions  should  always  be  taken  in  good  faith.  I 
content  myself  with  referring  to  but  one.  In  Bean  vs.  Quimby 
5  N.  Hamp.  E.  98,  the  Court  says,  "  the  invariable  rule  by 
which  this  Court  is  governed,  in  the  admission  of  depositions, 
is  not  to  receive  any  which  have  not  been  taken  fairly,  and 
with  the  utmost  good  faith",  &c. 

In  the  case  of  Glanton  vs.  Griggs,  5  Geo.  R.  429,  referring 
to  the  taking  of  testimony  by  deposition,  and  to  the  fact  that 
it  ''  is  at  best  but  a  very  imperfect  way  of  ;uTiving  at  tjic 
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truth",  this  Omrt  .<ays,  tlial  "ivory  |>rcc;iiitii)ii  shouM  thoro- 
iore  be  taken  to  piard  aLrninst  m1»iis«s." 

If  an  ai^ont,  intoresleil  for  a  party  to  a  suit,  ami  (•n;;a;:e(l  in 
the  very  act  of  gettini^  up  testimony  for  liiui,  is  allowed  to  be 
present  at  the  exei-ution  <»f  a  (.'onnaissiiuu  when  no  one  repre- 
sentini^  tlio  other  si<l»«  is  present,  it  i>  very  ]i]ain  that  an  unfair 
advanta«:c  is  obtained  by  tin*  one  ]>arty  over  the  (Jther.  Even 
though  the  at'ent  make  no  suggestion  to  the  eomniissi(»ners,  nor 
assists  in  the  examination,  still  he  hears  the  testimony  ;  can 
carry  with  him  to  his  principal,  a  statement  of  vhat  is  sworn, 
and  thus  give  the  advantage  of  knowing  what  is  thus  swoni  im- 
mediately to  his  principal,  while  the  other  i»arty  cannot  procure 
the  information  until  C<»urt  is  in  session.  This  would,  without 
doubt,  be  an  unfair  advantage,  and  should  not  be  permitted. 

Taking  a  similar  view,  we  find  the  Court  in  the  early  case  to 
which  reference  is  above  made,  holding  ^'tluit  a  connnissioner, 
before  publication  of  the  depositi^nis,  ought  not  to  discover  to 
any  of  the  parties,  the  matter  thereof."  In  the  reign  of  the 
first  George,  an  act  of  l*arliament  was  passe<l,  making  it  penal 
for  a  commissioner  who  took  depositions  in  Chancery,  thus  to 
divulge  the  testimony. 

In  adilition,  it  may  be  mentioned,  as  a  circumstance  of  pro- 
bable unfair  advantage,  that  the  presence  of  a  party  to  a  suit, 
or  his  agent,  the  opposite  i)arty  not  being  present  or  represent- 
ed, at  the  taking  of  a  witnesse's  totimony,  might  operate  upon 
and  influence  the  witness,  so  as  to  cause  an  inclination  of  liis 
testimony  favorable  to  the  i»arty  thus  present,  by  himself  or 
agent. 

The  Court  was  therefore  right  in  excluding  these  depositions. 

[4.]  Neither  do  we  find  error  in  the  remark  of  the  Court, 
when  admitting  the  sayings  of  the  tenant  Diskin  Ilolcom,  to 
the  effect  that  he  did  not  hold  under  Burke,  that  this  was  "^  the 
weakest  sort  of  testimony." 

Standing  as  an  isolated  remark,  as  it  is  presented  by  the 
plaintiff  in  error,  it  would  seem  objectionable ;  but  modified  by 
what  was  said  in  connection  with  it,  as  shown  by  the  record, 
the  difliculty  is  removed.     According  to  this  record,  as  amend- 
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ed  by  the  Court,  His  Honor  Jiulge  If  ill.,  after  considering 
propriety  of  admitting  this  testimony,  remarked  that  he  w< 
let  it  go  ;  but  that  when  there  were  agreements  as  to  the  tei 
cy  positively  proven,  this  was  the  weakest  sort  of  testimony 
Afterwards,  when  charging  the  jury,  according  to  the  rec< 
he  explained  his  meaning,  and  told  them  that  "  sayings  c 
tenant  against  his  landlord,  and  in  his  absence,  when  compc 
with  their  contract"  (doubtless  meaning  if  there  was  posi 
proof  of  a  contract  between  them)  "  were  entitled  to  very  I 
weight.*' 

The  Judge  might  very  well,  without  error,  have  gone  so 
as  to  decide  that  such  sayings,  under  such  circumstances,  i 
entitled  to  no  weight  whatever,  and  need  not  be  regarded 
testimony ;  and  therefore,  taking  his  remarks  and  charge 
this  connection,  as  the  whole  record  presents  them,  we  cai 
hold  that  they  were  erroneous. 

The  Court  was  also  requested  to  charge  "  that  when  po« 
sion  was  held  by  a  tenant,  that  when  he  spokjc  of  his  tenai 
he  must  tell  under  whom  he  held ;  and  that  if  holding  under  \ 
ho  declared  he  was  holding  under  another,  this  could  not  coi 
tute  an  adverse  possession." 

In  our  opinion,  the  Court  properly  declined  to  give  this  i 
vague  and  inaccurate  request  in  charge  to  the  jury,  and  com 
ted  no  error  in  so  doing;  especially,  as  by  taking  the  w* 
charge  together,  we  find  the  Court  charging  the  Law  in 
connection  with  suflScient  correctness. 

Let  the  judgment  be  reversed  on  the  second  assignmen 
error. 
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^^- 12.— Amos  W,  Hammond,  plaintiff  in  error,  vs,  Matthew 
II.  MyuiCK,  defendant. 

l*-'A  A  levy  upon  lands  is  not  a  sat  i;*  fact  inn  of  jin  execution,  and  a  dismissal, 

**y  order  of  the  iilaintiflr'.s  attorney,  is  a  sufficient  disposition  of  it. 
L*-3  The  Act  of  1811,  which  directs  that  sheriffs  shall  not  levy  upon  pro- 
l>«rty,  in  the  hands  of  persons  not  panics  ti>  the  jiidprment;  if  there  is 
I^roperty  cnoujrh  in  the  hands  of  the  «letendant  to  satisfy  the  execution  : 
■^(fW,  to  be  for  Iho  benefit  of  plaintiffs  in  execution,  and  to  he  limited  in 
its  applicatioa  to  cases  when  ;he  «lefendant  points  out  the  property. 
^^*]  The  Act  of  18r»0,  relative  to  attorneys  testifyinp,  is  prosjiective,  and 
^oes  not  apply  to  cases  instituted  before  it  was  pas-ed. 

Claim,  in  Upson  Superior  Court.  Tried  before  Judge 
^TARKB,  May  Term,  ISoS. 

Matthew  II.  Myrick,  beinpj  the  owner  of  a  fi.  fa.  against 
^ohn  It.  Hudson,  and  others,  caused  it  to  be  levied  on  a  negro ; 
'V^hich  Amos  Hammond  had  purchased  of  Hudson,  since  the 
t3at^  of  the  jmlgment. 

Hammond  interposed  a  claim,  and  the  cause  was  at  issue 
T)efore  a  jury. 

Plaintiff  offered  in  evidence  the  fi.  fa.,  by  which  the  levy 
had  been  made,  which  was  objected  to  by  claimant,  because, 
there  appeared  on  it  a  former  levy  on  land  of  the  defendant, 
and  a  dismissal  of  said  levy  by  plaintiff's  attorney. 

The  Court  overruled  the  objection. 

Plaintiff  then  offered  a  set  of  interrogatories,  to  which  claim- 
ant objected,  on  the  ground,  that  the  cross-questions  were  not 
fully  answered.  The  Court  overruled  the  objection,  holding 
it  to  be  an  exception  to  the  execution  of  the  interrogatories, 
and,  therefore,  coming  too  late,  they  having  been  in  Court  since 
last  term.  In  the  cross-examination  of  one  of  plaintiff's  wit- 
nesses, the  claimant  offered  to  prove,  that  Hudson  had  pro- 
perty in  his  possession,  sufficient  to  satisfy  the  fi.  fa. ;  while 
le,  the  claimant,  was  an  innocent  purchaser.  This  testimony 
was  rejected  by  the  Court,  because  it  did  not  appear,  that  the 
negro  levied  on,  had  been  pointed  out  by  defendant  in  fi,  fa. 
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A  witness  offered  by  plaintiff,  was  objected  to  by  claii 
on  the  ground,  that  he  was  the  attorney  who  had  sued  oi 
^.  fa, ;  wliich  objection  the  Court  overruled,  the  action 
ing  been  coniuienced,  before  the  passage  of  the  Act,  rcj 
ing  the  testimony  of  attorneys. 

The  jury  found  the  jiroperty  .subject  to  the  execution  ;  w 
upon  clauniant  excepted,  and  assigns  as  error  the  Severn 
ings  of  the  Court,  as  above  stated. 

S.  T.  Bailey  &  Hammond,  for  plaintiff  in  error. 

Smith,  Hall  &  Cakey,  for  defendant. 

By  the  Court — ^Ntsbet,  J.  delivering  the  opinion. 

[1.]  The  levy  upon  the  land,  was  sufficiently  accounts 
by  its  dismissal,  upon  the  order  of  the  plaintiff 's  att<] 
Bcuig  dismissed,  the  judgment  lien  was  unimpaired  b^ 
\Q\y.  A  levy  upon  personal  property,  is  prima  facii 
isfaction — ^but  not  so  a  levy  on  land.     (G  Geo.  410,  Ibid 

[2.]  We  think  that  the  cross-interrogatory,  was  sul 
tially  answered,  but  if  it  was  not,  the  exception  that  it  w.' 
fully  answered,  is  immaterial  to  the  case  ;  for  the  cross- 
rogatory  if  answered,  as  well  as  the  rejected  testimony, 
to  show  that  the  defendant  in  execution  had  other  pro 
than  the  slave  claimed  by  Mr.  Hammond,  sufficient  to  s 
the  execution  is  illegal  evidence.  The  claimant  insists 
by  the  Act  of  1811,  property  in  the  possession  of  a  thirt 
son,  not  a  party  to  the  judgment,  can  not  be  levied  u| 
there  is  property  in  the  hands  of  the  defendant  sufl 
to  satisfy  the  execution,  at  any  time,  at  or  after  the  d 
the  judgment.  The  object  of  the  proof  was,  to  shoT 
there  was  property  in  the  hands  of  one  of  the  defcndai 
execution  sufficient  to  pay  it.  By  Statute,  the  lien  of  a 
ment,  attaches  upon  all  the  estate  of  the  defendant  owi 
its  date,  or  afterwards  acquired  :  and  he  who  buys  any  p 
it,  buys  subject  to  that  lien.     This   is  the  general  Law 
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^otne  in<>dification  irrelevant  t<»  this  (jiu'stioii.    Tlie  Art  of  IHll, 
Provides,  that  ivlivfi  the  drfcuthttit  >hn\\  ])uiiit  ont  nu y  property 
^^  vliich  to  levy    tlie  execution,  hein;r  i>i    tlie  luunls  and  pos- 
session of  any  person,  not  a  party  to  the  jud^rinent,  the  Slier- 
iff  shall  not  levy  tliereon  :  but  hliall  proceed  to  levy  on  such 
property,  as  may  he  found  in  tlie  hands  and  possession  of  the 
defendant,  ^vho  shall,  nevertheless,  he  at  liberty  to  jioint  out 
vJiat  part    of  his  property  he   may   think   prcjjwr  ;  which  tho 
Sheriff  shall  be  boun<l  to  take  and  sell  first,  if  the  same  is  in 
the  opinion  of  the  Sheriff,  sufficient  to  satisfy  such  jmlgment. 
{Prince^  436.)     This  Act  is,  in  our  opinion,  intended  to  apjdy 
to  a  single  case  ;  and  that  is,  where  the  defendant,  being  in  pos- 
session of  properly,  sufiicient  to    pay  the  execution    hinmlf 
points  out  ^>r(i|/;('r//y   in  the  hands  of  a  third  person.     In  such 
case,  it  is  directory  to  the   Sherifl',  an<l  he  is  forbid  to  levy  on 
the  property  in  the  hands  of  a  third  person,  until  the  property, 
in  the  hands  of  the  defen<lant,  is  exhausted.     Its  action    is 
limited    to  cases  where  the  defendant  hitnnoJf  points  out  the 
property,  in  the  hands  of  a  third  jxrrson.     The  very  words  of 
the  Act  so  limits  it.     It  is  an  Act,  primarily  for  the  benefit  of 
plaintiffs  in  execution ;  Imt  which  result<4,  or  may  result  in  a 
protection  to  purcha*ei>'.     The  mischief  was,  that  a  defendant 
having  sold  property,  liable  to  judjirments   against  hinjself, 
could  by  pointing  it  out,  put  the  plainlift*,  upon  realising  out  of 
that,  after  subjecting  him  to  delay,  costs  and  litigation,  whilst 
holding  property  sufficient  to  pay  the  judgment.     To  this  mis- 
chief, this  Act   ap])lies  a  remedy,  by  directing  the  levy  upon 
the  property  in  the  hands  of  the  (h'fen«lant.     The  Act  does  not 
fetter  the  plaintiff — his  judgment  lien  is  not  impaired — he  may 
go  upon  the  property  in  the  hands  uf  the  third  pei-son,  if  he 
pleases.     He  is  not  likely  so  to  please  and  incur  the  delay  of  a 
daim,  if  the  defendant  is  in  possession  of  property  enough  to 
pay  him.     He  has  pleased,   or  has  been  compelled,  in  this 
in&tance,  to  move  upon  the  property  in  Mr,  namwoniVs  hands. 
He  has  the  legal  right  to  do  so.     The  property  was  not  pointed 
out  by  tho  defendant  in  execution. 
[3.]  The  objection  to  the  admissii)ility  of  the  eviileuce  of 
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is 
the  attorney,  because  forbid  to  testify,  by  the  Act  of  1850,  . 

not  sustainable,  because,  this  suit  was  instituted  before  that  A^^^ 

"was  passed,  and  it  is  prospective  in  its  provisions. 

Let  the  judgment  be  affirmed. 


No.  13. — The  Franklin  Bridge  Company,  plaintiffs  in  error 
V9.  YorxG  Wood,  defendant. 

[1.]  In  England.  Corpor.'itions  urr  created,  and  exist  by  ])rcscription  hy  Rojal 
Charter,  and  In- Act  « it*  rurluuniMU.  Jn  thU  country,  they  are  created  bj 
authority  of  the  Lej;islatiire,  and  not  otlurwisi*. 

[2.]  The  Legishitivc  jioncr  is  vested  nnder  our  Coustitntion,  in  the  General 
Assembly,  which  cuns-ists  of  a  ^^c'nJlte  and  House  of  Ilenrcscntativcs,  elected 
at  stated  intervals,  by  the  citizen*  of  the  respeclive  counties. 

[3.]  Can  the  Legislature  transfnr  the  law-making  power  to  any  other  bodj — 

[4.]  In  England,  although  the  contrary  doctrine  was  formerly  asserted  to  be 
the  Law,  it  is  now  well  i^ettled  that  the  King  may  delegate  to  others  the 
power  of  establishing  corporations ;  and  the  same  principle  has  been  recog- 
nized by  the  Courts,  botli  of  Tennsvlvaniaand  Missouri. 

[5.]  The  Act  of  184.'J  and  of  ISl.'i,  amendatory  thereof,  pointing  out  the  maD- 
ner  of  creating  certain  corporation?,  and  defining  their  rights,  powerSi  pri- 
Tilegcs  and  liabilities,  arc  consiiiutional ;  and  the  charters  established  under 
them,  and  in  conformity  with  their  provisions,  arc  legal  and  valid. 

Assumpsit  in  Heard  Superior  Court.  Tried  before  Judge 
Hill,  May  Term,  1853. 

The  Franklin  Bridge  Company  was  incorporated  under  the 
Act  of  the  Legislature  of  1843,  to  prescribe  the  mode  of  incor- 
porating companies  for  certain  purposes,  by  an  order  of  the  In- 
ferior Com-t  of  Heard  county. 

The  Company  sued  the  defendant,  Wood,  for  his  subscription 
to  their  stock. 
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The  defendant  pleaded  that  the  Company  was  not  legally  in- 
corporated ;  contending  that  the  Act  of  the  IjogiAlaturc,  refer- 
^"^  to,  was  unconstitutional  and  void. 

Upon  argument,  the  Court  held  that  the  Act  aforesaid,  was 
^^constitutional,  ami  non-suitcnl  the  pkintifT:^. 
To  this  decision  plaintiff  excepted. 

Mabry,  for  plaintiff  in  error. 

Fkatuerston,  for  defendant. 

By  the  Court. — Li;mpkin,  J.  delivering  tlie  opinion. 

Is  the  act  of  1843,  and  that  of  184;">,  amendatory  thereof, 
^nting  out  the  manner  of  creating  certain  corporations  and 
defining  their  rights,  privileges  and  liabilities,  unconstitutional  ? 

By  the  first  section  of  the  act  of  1843,  it  is  provided  "  That 
"when  the  persons  interested,  shall  <lesire  to  have  any  church, 
camp  ground,  manufacturing  company,  trading  company,  ice 
company,  fire  company,  theatre  company,  or  hotel  company, 
bridge  company,  and  ferry  company,  incorporated,  they  shall 
petition  in  writing  the  Superior  or  Inferior  Court  of  the  county 
where  such  association  may  have  been  formed,  or  may  desire 
to  transact  business  for  that  purpose,  setting  forth  the  object  of 
their  association,  and  the  privilege  they  desire  to  exercise,  to- 
gether with  the  name  and  style  by  which  they  desire  to  be  in- 
corporated ;  and  said  Court  shall  pass  a  rule  or  order,  directing 
Bald  petition  to  be  entered  of  record  on  the  minutes  of  said 
Court." 

Section  2  enacts  "  That  when  such  rule  or  order  is  passed, 
and  said  petition  is  entered  of  record,  the  said  companies  or  as- 
sociations shall  have  power  respectively,  under  and  by  the  name 
designated  in  their  petition,  to  have  and  use  a  common  seal ; 
to  contract,  and  be  contracted  with ;  to  sue,  and  be  sued ;  to 
answer,  and  be  answered  unto  in  any  Court  of  Law,  or  Equity ; 
to  appoint  such  officers  as  they  may  deem  necessary ;  and  to 
make  such  rules  and  regulations  as  they  may  think  proper  for 
dttor  own  government :  not  contrary  to  the  Laws  of  this  State : 
VOL.  xiv.  11 
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but  shall  make  no  contracts,  or  purchase,  or  hold  any  property 
of  any  kind,  except  such  as  may  be  absolutely  necessary  to 
carry  into  effect  the  object  of  their  incorporation.  Nothing 
herein  contained,  shall  be  so  construed  as  to  confer  Banking  or 
Insurance  privileges  on  any  company  or  association  herein 
enumerated ;  and  the  individual  members  of  such  manufactU' 
ring,  trading,  theatre,  ice,  and  hotel  companies,  shall  be  bound 
for  the  punctual  payment  of  all  the  contracts  of  said  companies, 
as  in  case  of  partnership." 

The  third  section  declares  that  "  No  company  or  association 
shall  be  incorporated  under  this  aet,  for  a  longer  period  than 
fourteen  years  ;  but  the  same  may  be  i*cnewcd  whenever  neces- 
sary, according  to  the  provisions  of  the  first  section  of  this  act" 

The  fourth  section  confers  upon  the  Superior  and  Inferior 
Courts,  respectively,  the  power  to  change  the  names  of  indivi- 
duals. 

Section  fifth.  "  For  entering  any  of  said  petitions  and  or- 
ders, and  furnishing  a  certified  copy  thereof,  the  Clerk  shall  be 
entitled  to  a  fee  of  five  dollars ;  except  in  cases  of  applications 
by  individuals  for  the  change  of  names — ^in  which  case,  the 
Clerk  of  said  Court  shall  be  entitled  to  the  fee  of  one  dollar. — 
And  that  such  certified  copy  shall  be  evidence  of  the  matters 
therein  stated  in  any  Court  of  Law  and  Equity  in  this  State." 
{Cobb's  l>iffe8t,  542,  3.) 

By  the  act  of  1846,  the  provisions  of  the  act  of  1843,  are  ex- 
tended to  all  associations  and  companies  whatever,  except 
Banks  and  Insurance  companies :  and  the  individual  members 
of  all  such  incorporations  are  made  personally  liable  for  all  the 
contracts  of  said  associations  or  companies.     {Ibid.) 

The  argument  against  the  validity  of  the  charter  of  the 
Franklin  Bridge  Company,  created  under  these  Statutes,  is 
this: 

p..]  That  in  England,  corporations  are  created  and  exist  by 
prescription ;  by  Royal  Charter ;  and  by  Act  of  Parliament. — 
With  us,  they  are  created  by  authority  of  the  Legislature,  aiu2 
not  otherwise.     That  to  esUiblish  a  corporation,  is  to  enact  i| 
laiv ;  and  that  no  power  but  the  Legislative  body  cau  do  this. 
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[2.]  That  Legislative  power  is  vested,  under  our  ConRtitu- 
tion,  in  the  Genenil  Assembly,  to  consist  of  a  Senate  and  IIouso 
of  Representatives,  to  ])C  elected  at  stated  periods,  by  the  citi- 
izcns  of  the  res{)ectivc  counties. 

[3.]  And  that  the  General  Assembly  is  bound  to  exercise 
the  power  of  making  laws,  thus  conferred  upon  them,  by  the 
people,  in  the  primordial  compact,  in  the  mode  therein  prescri- 
bed, and  in  none  other ;  and  that  a  law  made  in  any  other 
mwlc  18  unconstitutional  and  void.  That  the  Legislature  is  but 
the  agent  of  their  constituents  ;  and  that  they  cannot  transfer 
authority  delegated  to  them  to  any  other  bo<ly,  corporate  or 
othenvise — ^not  even  to  the  Judiciary,  a  co-ordinate  department 
of  the  government,  unless  expressly  empowered  by  the  Consti- 
tution to  do  so.  That  to  do  this,  would  be  to  violate  one  of  the 
fundamental  maxims  of  jurisprudence,  as  well  as  of  political 
science,  namely :  dvhujata  potetttan^  non  potest  tldnjarL  That 
to  do  this,  would  not  only  be  to  disreganl  the  constitutional 
inhibition,  which  is  binding  upon  the  representative,  ])ut  by 
shifting  responsibility,  intmduce  innovations  upon  our  system, 
which  would  result  in  the  overthrow  and  idtimatu  <lesti"uction  of 
our  political  fabric. 

The  constitutional  inquiry  thus  presented,  is  an  exceedingly 
grave  one.     It  reaches  far  beyond  tlie  case  made  in  the  Bill  of 
Exceptions,  and  extends  to  the  whole  range  of  topics  which  fall 
under  Legislative  cognizance.     In  the  view  we  take,  however, 
of  the  Statutes  before  us,  no  such  proposition  as  that  which  haf 
been  discussed,  is  presented  for  our   adjudication.     And  w 
Tejoice  that  it  is  so — not  only  on  account  of  the  delicacy  of  tb 
task,  in  pronouncing  an  act  of  the  Legislature  unconstitution 
and  void ;  one  which  is  never  justifiable,  unless  the  case  is  cle 
and  free  from  doubt ;  and  even  then,  one  might  almost  be  f< 
given  for  shrinking  from  the  performance  of  a  duty,  wh 
would  be  productive  of  such  incalculable  mischief  and  eonfus" 
Bridges  have  been  built  at  a  heavy  expense ;  manufactu! 
and  innumerable  other  associations,  have  been  fo»'med  in  G 
gia,  and  are  in  full  operation,  under  charters  incorjioi 
under  this  law.    And  in  view  of  the  conrfc((uences,  any  < 


84      SUPREME  COURT  OF  GEORGIA. 

The  FrankikD  Bridge  Co.  vs.  Young  Wood. 

might  hesitate,  unless  the  repugnance  between  the  Statute  and^ 
the  Constitution,  was  so  palpable  as  to  admit  of  no  doubt,  aniL 
produce  a  settled  conviction  of  their  incompatibility  with  cach^ 
other. 

[4.]  It  was  formerly  asserted,  that  in  England^  the  act  o^ 
incorporation  must  be  the  immediate  act  of  the  King  himself, 
and  that  he  could  not  grant  a  license  to  another,  to  create  a 
corporation.  (10  lieporUy  27.)  But  Messrs.  Angell  and 
Ames,  in  their  Treatise  on  Corporations,  state  that  the  law  has 
since  been  settled  to  the  contrary ;  and  that  the  King  may  not 
only  grant  a  license  to  a  subject  to  erect  a  particular  corpora- 
tion ;  but  give  a  general  power,  by  charter,  to  erect  corporations 
indefinitely ;  on  the  principle  that  qui  facit  per  alium,  faeit 
per  Be  ;  tliat  the  persons  to  whom  the  power  is  delegated,  of 
establishing  corporations,  are  only  an  instrument  in  the  hands 
of  the  Government.  (1  Kyd  50;  1  Black.  Comm.  Ang,  ^ 
Am.  63.) 

Before  the  revolution,  charters  of  incorporation  were  granted 
by  the  proprietaries  of  Pennsylvania,  imder  a  derivative  au- 
thority from  the  Crown ;  and  those  charters  have  since  been 
recognized  as  valid.  (3  Wilson  %  Le^jtureSy  409.)  A  similar 
power  has  been  delegated  by  the  Legislature  of  Pennsylvania, 
with  regard  to  churches.  (7  S,  ^  E.  517.)  The  acts  of  the 
instrument  in  these  cases,  become  the  acts  of  the  mover,  under 
the  familiar  maxim  above  mentioned.  [Sc^  also  1  Missouri^ 
i2.  6.) 

[5.]  Our  opinion  is,  that  no  Legislative  power  is  delegated 
to  the  Courts  by  the  acts  under  consideration.  There  is  sim- 
ply a  ministerial  act  to  be  performed — ^no  discretion  is  given 
to  the  Courts.  The  duty  of  passing  the  rule  or  order,  directing 
the  petition  of  the  corporators  to  be  entered  of  record  on  the 
minutes  of  the  Coui*t,  setting  forth  to  the  public  the  object  of 
the  association,  and  the  privilege  they  desire  to  exerci&e, 
together  with  the  name  and  style  by  which  they  are  to  be  called 
and  known,  is  made  obligatory  upon  the  Courts ;  and  should 
they  refuse  to  discharge  it,  a  mandamus  would  lie  to  coerce 
them.     It  is  true,  the  Legislatui*e  has  seen  fit  to  use  the  Courts 


DECATUR,  AUGUST  TERM,  1858.  85 

The  Franklin  BriUf^e  Co.  r*.  Youn|»  Wood. 

-^ifX"  the  purpose  of  giving  legal  form  to  these  companies.     But 
^"t  might  have  been  done  in  any  other  wjiy.     Under  the  Free 
banking  Law  of  1838,  instead  of  petitioning  the  Court,  and 
Slaving  the  order  passed  and  entered  upon  its  minutes,  the  cer- 
tificate, specifying  the  name  of  the  association ;  its  place  of 
doing  business ;  the  amount  of  its  capital  stock ;  the  names  and 
residence  of  the  sliareholders ;  and  the  time  for  which  the  Com- 
pany was  organized,  is  requirwl  merely  to  be  proven,  and  ac- 
knowledged, and  recorded  in  the  office  of  the  Clerk  of  the  Su- 
perior Court,  where  any  office  of  the  Association  is  established, 
and  a  copy  filed  with  the  Comptroller  General.     {Cobb's  Ligcsty 
107,  8. 

And  so  under  the  Act  of  1847,  authorizing  the  citizens  of 
this  State,  and  such  others  iis  they  may  associate  with  them, 
to  prosecute  the  business  of  manufacturing,  with  corporate 
powers  and  privileges.  The  persons  who  propose  to  embark  in 
that  branch  of  business,  are  required  to  draw  up  a  declaration, 
specifying  the  objects  of  their  association,  and  the  particular 
branch  of  business  they  intend  carrying  on,  together  with  the 
name  by  which  they  will  be  known  as  a  corporation,  and  the 
amount  of  capital  to  be  employed  by  them ;  which  declaration 
is  required  to  be  first  recorded  in  the  Clerk^s  office  of  the  Supe- 
rior Court  of  the  county  where  such  corporation  is  located,  and 
published  once  a  week  for  two  months  in  the  two  nearest  Ga- 
zettes :  which  being  done,  it  is  declared  that  said  association 
sliall  become  a  body  corporate  and  politic,  and  known  as  such, 
without  being  specially  pleaded  in  all  Courts  of  Law  and  Equity 
in  this  State ;  to  be  governed  by  the  provisions,  and  be  subject 
to  the  liabilities  therein  specified.     (Cobb's  DigcsU  439,  440. 

In  these  two  instances,  and  others  which  might  be  cited,  the 
Legislature  have  dispensed  with  the  action  of  the  Courts,  or  of 
any  other  agency  to  carry  out  their  enactments,  with  regard  to 
these  various  associations ;  which  have  become  the  usual  and 
favorite  mode  of  conducting  the  industrial  pursuits  of  the  civil- 
ized world  in  modem  times. 

All  these  Statutes  were  complete  as  laws  when  they  came 
from  the  hands  of  the  Legislature ;  and  did  not  depend  for 
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their  force  and  efficacy,  upon  the  action  or  will  of  any  othe  -^= 
power.     It  is  true  that  they  could  only  take  effect  upon  th—     ■ 
happening  of  some  event,  such  as  the  filing  the  petition  or  dcc^— 
laration,  and  giving  puhlicity  to  the  purpose  of  the  association  9 
in  the  mode  prescribed  by  the  act.     But  if  this  were  a  gooc7 
reason  for  regarding  these  Statutes  as  invalid,  then  how  few 
corporations  could  abide  the  test.     For  it  requires  the  accept- 
anee  of  the  charter,  to  create  a  corporate  body ;  for  the  gov- 
ernment cannot  compel  persons  to  become  an  incorporated 
body,  without  their  consent.     And  this  consent,  either  express 
or  implied,  is  generally  subsequent,  in  point  of  time,  to  the 
creation  of  the  charter.     And  yet,  no  charter  that  we  an 
aware  of,  has  been  adjudged  invalid,  because  the  law  creating 
it  and  previously  defining  its  powers,  rights,  capacities  and  lia- 
bilities, did  not  take  effect  until  the  acceptance  of  the  corporate 
body,  or  at  least  a  majority  of  them  was  signified. 

The  result,  therefore,  of  our  deliberation  upon  this  case  is, 
that  the  Acts  of  1843  and  1845,  vesting  in  all  associaticmB, 
except  for  Banking  and  Insurance,  the  power  of  self-incorpo- 
ration, do  not  impugn  the  constitution;  and  that  the  Charter 
of  the  Franklin  Bridge  Company,  and  all  others,  created  under 
them,  and  in  conformity  to  their  provisions,  are  legal  and  valid.  • 
With  the  policy  of  these  Statutes,  we  have  nothing  to  do.  The 
province  of  this,  and  all  other  Courts,  is  ju%  dicerej  not  jui 
dare. 

Judgment  reversed. 


No.  14. — J.  J.  IIendrick,  former  Sheriff,  plaintiff  in  en^r, 
V8.  Nicholas  Tompkins,  defendant. 

[1.]  "Where  a  rule  nisi  had  been  tiiken  apaiinst  a  former  Sheriff,  and  after  his 
answer  by  return  and  investigation,  the  rule  was  ordered  to  be  made  abnh' 
lute ;  but,  ))7  consent  of  counsel  for  plaintifT,  Icaro  was  granted  to  th«  Shep> 
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iff  to  amend,  or  make  au  additional  return,  upon  condition  that  he  would 
serve  theplaintilT's  counsel  with  a  copy  thereof,  hy  a  time  specified,  nnd 
previous  to  the  next  session  of  the  Conrt;  and  at  the  next  term,  such  addi- 
tional return  not  having  been  made  and  scrred,  the  Sheriff  moved  for  leave 
to  be  heard  again  upon  the  merits  of  tlie  issue ;  and  also,  to  he  allowed  to 
amend  his  return :  Jleldj  that  he  had  already  hud  his  day  in  Court,  upon 
the  merits  of  the  issue  as  it  stood — that  he  could  not  then  amend ;  and  that 
the  role  was  properly  made  absolute,  nunc  pro  tunc. 

Rule,  in  Heard  Superior  Court.  Decided  by  Judge  Hill, 
April  Term,  1853. 

At  October  Term,  1852,  of  Heard  Superior  Court,  a  rule 
"Was  moved  by  Tompkins,  agairiBt  Hendrick,  requiring  him  to 
account  for  the  hire  of  certain  negroes,  which  Hendrick,  "when 
Sheriff  of  the  county,  had  levied  on,  and  kept  a  long  time  in 
his  possession,  and  hired  out. 

The  rule  was  granted,  and  after  a  return  from  Hendrick, 
made  absolute,  and  the  case  stricken  from  the  docket ;  but  no 
entry  of  the  proceedings  had  been  placed  on  the  minutes  of 
the    Court.     Subsequently,  the  Sheriff,  by  consent  of  coun- 
sel for  the  plaintiff,  obtained  leave  to  make  a  new  return,  by 
the  next  term,  alleging  that  he  was  entitled  to  certain  credits, 
>rhich  he  had  not  charged  in  his  former  return,  on  condition  that 
be  would  serve  a  copy  on  plaintiff 's  attorney,  on  or  before  the 
Ist  of  March  thereafter. 

At  the  next  term,  the  Sheriff  had  made  no  other  return ;  but 
proposed  instead,  to  open  the  question  again  on  his  original 
return.  This  the  Court  refused  to  permit;  but  allowed  the 
plaintiff  to  have  the  rule  absolute,  entered  on  the  minutes,  nunc 
fro  tunc.     To  which  decision  the  defendant  excepted. 

SIMMS  k  Hammond,  for  plaintiff  in  error. 

Hill,  for  defendant. 

By  the  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  At  October  Term,  1852,  of  Heard  Superior  Court — 
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to  which  the  plaintiff  in   error,  as  foimcr  Sheriff,  had  i 

required  to  answer,  by  a  rule  taken  against  him,  and  after  dc 

consideration  of  his  return,  the  rule  was  made  absolute,  l^^ 
order  and  judgment  of  the  Court*     By  consent  of  the  plaintiflT  ^ 
counsel,  ex  gratia^  and  as  a  matter  of  complete  justice,  befoir'^ 
a  formal  order  or  entry  of  judgment,  leave  was  given  to  Heix- 
drick  to  amend  his  return,  or  rather  to  make  an  alias  retnro, 
on  condition  that  he  would  serve  the  plaintiff's  attorney  with  a 
copy  thereof,  on  or  before  the  first  of  March  thereafter;  and 
the  record  was  kept  open,  that  this  might  be  done.     At  the 
next  term,  no  such  aliaB  return  having  been,  in  the  meantime, 
made  and  served,  as  required  by  the  order,  Hendrick,  by  his 
counsel,  moved  to  amend ;  and  that  he  should  be  allowed  to  go 
acrain  into  the  merits  of  the  issue  which  had  been  at  the  last 
term  considered   and  adjudged  by  the  Court.     This  was  re- 
fused by  the  Com-t ;  and,  in  our  opinion,  properly.     Hendrick 
had  had  his  day  in  Court,  with   regard  to  the  subject-matter 
which  he  proposed  to  investigate ;   and  that  had  been  con-  . 
sidered  and  determined.     He  was  afterwards  entitled  only  to 
be  heard  upon  the  terms  prescribed  in  the  order.     Not  havmg 
complied  with  those  terms,  he  was  not  rectus  in  curia ;  and 
the  Court  properly  overruled  his  motions. 

It  was  proper,  too,  for  the  Court  to  grant  the  order,  wwm 
pro  tunc ;  and  the  objection  urged  to  it,  viz:  that  there  was  no 
record  on  which  such  order  could  be  based,  is  not  tenable. 

The  record  consisted  of  the  previous  orders  and  return  of  the 
Sheriff. 

The  case,  at  the  last  term,  stood  precisely  where  it  did  when 
at  the  fii'st  term  the  Court  suspended  its  judgment,  and 
granted  a  further  order  on  terms — inasmuch  as  there  had  been 
no  compliance  with  those  terms — and  the  Court  had  the  same 
power  and  authority  in  the  premises,  which  it  had  when  the 
extended  order  was  granted.  The  order,  nunc  pro  tuTic,  there- 
fore, making  the  rule  absolute,  was  properly  granted. 
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•?0.  lo.— M<'D0NALD,    BaILKV  &  PoWEKS,  VS.  LlCItOY  NAriER. 

Leuoy  Nai'ij:u  vs.  McD-jnald,  Bailky  &  Towkus. 

£1.]  A  jinljrinent    wa.^  nlitaincii   hy  U.   a;:iiin>t   X.   whirh  was   nflcrwanlH 
rovtT?cd.     PiHVirf  it-j  rrvm^jjl,  un«i  lu'loi-r  any  jiriM-ffilin^s  were  institiiU'il 
to  rcvcTfi'  it,  iIk'  ilctirniunt.N.,  ]i;ii<I  td  ihi'  aUi»nii;\ft  oMIio  jiljiintiir,  I:.,  upon 
tin;  jiiij|:iinnt,  llinrllr<»uy:iiHliUillar--:  //iA/,tlijH  arwrthc  nvirs.il.  tlwattor- 
riry.-'  wj-n-  not  liji»»l«-  ti)  N.  lor  tlr:it  iiioniy,  alllioii^rli  it.-lill  rc-iiiaiiu'«l  in  Ihtir 
Iwniis:  liiit  that  lir  must,  rt>ort  to  lh«'  plainliir. 
I'l.]  If  mouoy  l)«.'  paMto  an  a;r<  nl,  wliiih  tlir  prinriiiai  if  nol  in  law  <-nlilliMi 
tonictivc  J  or,  if  (in-  anrijt  »\rf't«l.--  his  aullmriiy  in  r»iti\inj.'  it  ;  or.  ifil  is 
piiiiito  liiiu  i>y  nii.stakf,  the  aj.'(nt.  U  lialilc  lor  il  to  lh«'   payor,   .-(»  lon^  as  it 
rvrn.'iins  in  his  hamls.  ami  liis  situation.  ri'Ialivi-iy    to  his  prinri|)ni,  is  noL 
ultiTOil   a<  rc^ranls  that  fund:  and  hi^  is  in  suili  taM'd  iiahli>.  wiihoul  uoti«(> 
not  to  jjayitovrr;  ami  if  lie  has  surli  n<iti<'f,   thin  \\v.  is  liahh*,  v\n\  il", 
afti'Hvanl^,  hi»  ilofs  ]iay  il  ovt-r,  or  his  ^il nation  is  altiMiMl. 
[X]  All  uftd  «limi;  unih.T  :i  suh-istin^  jn«ljrnii'nt,  \\hir.h  is  riihs<i|Ui'nHy  n*- 
^er^si'tl,  Jiro  vali«l,  jls  n*spi.Mis  ilir    ii;;ljts  of  thinl  jktsous— Ihr  n'vi-r.sil  is 
nut  n-tmactivo.  so  a.*  to  uiako    illc^ral.  art.-?  \\hirl»  won*  lawfnl  at  thr  liiu«'. 
Mon»'v  n'it'i\i'«1  on  a  jn<l;/in»Mil  \\hi»h  is  suhsrijui-iilly  rcvirscvl,  is  lawfully 
nn-ivct! ;  ami  tho  cflii't  of  tin-  reversal  i.^   to   j;i\c  to  tin*   payrr  a  ri;;ht  of 
nciion  apiin<=i  thophiintilf,  whicii  h«'f»»ro  ha»l  no  r\i>t«Mn'r 
[J.]  If  inonoy  i<  rci'tivcil   liy  an    altorncy  (ov  Iho    plaintiUV  on  a  jmlmnrnt, 
from  the  liffi-mhinl,  anil  a  <To«lit  •rivrii  ilirn'for<Mi  thi*  jn«l'.;uji'nl.  an«l  iiy  an 
uinlorstaii'linp;  with  On- ih-ti'iulant,  is  ajiplifil  hy  tin-  atlorury  in  payniint  of 
fws  'iuc  to  him  )»y  his  rlicnt,  it  is  <*t|invah'nt  to  a  paynunt  omt  to  liis  rlirnt, 
M)  fjir  as  topr<»t«'«thini  t'romasuil  hy  the  ilcfnnlaiit,  uhfu  tlio  jmi«rin<'nl  is 
^ultsc■l|ueull\  rovorscil. 
[o.]  An  altornoy  in  Kn;;hinil  li.is  :if/nhnif  lun^  for  tlu'  anionni  of  ]iis  liill  of 
costs  and    disVuirst'intnls  npou  Ihr  thM'ils.  papers    ami  wrifinirs  of  his  rll- 
pnt,  which  ronio  into  hi^  haml^,  in  tho  rom'sr  of  his   professional  I'lnploy- 
mont,  although  hi<*  demand  «li>cs  not  arisi?  fnun  s(T\iirs  in  n-laiion  to  tlioM* 
papprs;  and  this  lien  ONU'iids  to  tlu*  «;onfraI  halancf  of  his   acronnts  uitli 
hij  client.     This  geniTal  lien  U^  howcv*  r,  only  conimiMisnrati-  with  ihiTipht, 
which  thi'  piirty  di'livcriiig  Ihc  papvr:*  has  in  thoin. 
[6.]  He  also  bad  a  special  lien  upon  the  money  of  Iii.-^  client,  which  may  come 
into  bis  hands ;  nud  upon  a  juil«nncnt  obtained  hyliim  for  his  client,  for  the 
amount  of  his  bill  aecruinp  in  the  case  in  which  the  money  U  n'peived  o 
the  jiidfniient  obtained.     If  the  ratmey  U  in  Ids  hands,  he  nniy   retain  i' 
in  payment  of  hid  bill;  and  if  in  the  hands  of  the  Court,  it  will  hold 
until  it  i?  paid. 
[7.]  If  the  defendant  in  a  judgment  pays  to  the  plaintiff  the  debt  and  coj 
due  thereon,  after  notice  from  the  attorney  of  the  plaintiff,  of  his  claJm  ' 
XQh.  XIV.   12 
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costs,  he  pays  in  his  own  wrong,  ami  will,  notwithstanding  such   payment,, 
be  liable,  on  the  judgment,  to  the  attorney  for  his  coats. 

[8.]  If  there  is  a  bona  fide  settlement  between  the  parties,  without  notice  o^H 
the  attorney's  claim  for  cost*,  he  cannot  proceed  for  them  on  the  jttdgment  f== 
but  if  there  id  a  fraudulent  settlement  made,  with  a  view  to  prevent  hia^M 
getting  his  costs,  between  the  parties,  without  notice,  be  can  proceed  on^ 
the  judgment  for  his  costs. 

[9.]  And  if  there  be  a  collusive  seftlement  of  a  pending  cause,  with  a  view — 
to  prevent  the  attorney  from  getting  his  costs,  he  is  entitled  to  proceed  lE 
the  cause^  for  the  mere  purpose  of  collecting  his  costs. 

[10.]  As  against  the  plaintiff,  an  attorney  has  a  general  lien  upon  an  execu- 
tion, in  his  hands,  and  a  9i)ecial  lien  upon  it,  as  respects  the  defendant.  He- 
can  retain  it,  as  against  the  plaintiff,  for  a  gnneral  bahmcc,  and  enforce  it,, 
by  order  of  the  Court,  passed  foT  that  purpose,  against  the  defendant,  for 
his  bill  accruing  in  the  cause. 

[11.]  Since  1832,  in  all  the  Courte  of  Common  Law,  in  England,  the  attor* 
ne3''s  lien  prevails  against  the  equltaldc  right  of  set-off  in  the  defendant. 
Formerly,  in  the  Court  of  Common  Phaa,  the  lieu  attached  only  upon  the 
balance,  after  the  equities  between  the  parties  were  settled — so  now  in  the 
Courts  of  Chancery.  What  is  the  rule  in  this  particular  in  Georgia? 
Query  f 

[12.]  The  attorney's  lien  will  not  be  su.'Jpended  until  an  unliquidated  claim, 
of  the  o])posite  party,  can  be  ascertained,  and  a  balance  struck  between  the 
parties. 

[13.]  Jleld^  that  in  (Jeorgia,  Attorneys  and  Solicitors  have  the  same  liens 
for  their  fees,  whether  agreed  wpon  by  express  contract,  or  by  implied  con- 
tract, or  determinable  by  the  usage  of  the  profession,  which  exist  in  Eng- 
land, in  favor  of  attorneys  and  solictors,  for  their  bills  of  cost. 

[14.]  A  contract  en>tered  into  l)etween  counsel  for  a  plaintiff  ftnd  tlic  defendant 
to  the  judgment,  by  virtue  of  which,  the  defendant  agrc^ii  to  pay  them  a 
part  of  their  fees  in  the  case,  in  consideration  of  their  release  to  him  of 
the  balance,,  and  of  their  forbearance  to  ]»rcss  the  execution,  and  of  a  de^ 
livery  to  him  of  the  execution :  7/c/cf,  to  be  a  valid  contract :  and  that 
money  paid  upon  the  contract,  cannot  be  recovered  back  from  the  counsel, 
although  the  judgment  was,  after  the  contract  was  made  and  executed,, 
reversed. 

Assumpat,  in  Bibb  Superior  Court,  Tried  before  Judge 
JoH^fSON,  May  Terra,  1853. 

These  t\fo  >n*its  of  error,  being  both  taken  from  the  same 
judgment  in  the  Court  below,  were  consolidated  by  consent  of 
parties,  and  argued  together.     The  following  are  the  facts : 
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Charles  H.  Rice,  as  receiver  of  the  assets  of  the  Bank  of 

'^lacon,  obtained,   in  April,   1845,   a  decree  in  Chancery,  in 

Tlwiggs  Superior  Court,  against  Edward  Carey,  assignee  of  the 

IXank  of  Columbus,  and  Leroy  Napier  security  on  appeal,  for 

about  21,000  dollars,  principal  and  interest.     On  the  4th  June, 

T.845,  Napier,  the  security  on  appeal,  to  prevent  a  levy  on  his 

property,  paid  to  the  counsel  of  complainant  in  the  cause,  the 

^um  of  3,000  dollars,  taking  the  following  receipt : 

Charles  II.  Rice,  Receiverof  the  Assets^ 

of  the  Bank  of  Macon,  ^t*  ^     •    m.  • 

I    Fifa,  tn  Ticigg% 

Superior  Courts 


V8, 


Oct.  Term,  1845. 


Edward  Carey,  Assignee  of  the  Colum- 
bus Bank,  Principal,  and 
Leroy  Napier,  Security  on  Appeal. 

Received  from  Leroy  Napier,  three  thousand  dollars,  as  se- 
cority,  in  the  above  case,  for  tlie  assignee,  Edward  Carey ; 
which  sum  is  to  be  applied  to  the  fees  of  the  undersigned  in 
this  case,  with  the  understanding  that  we  are  not  to  hold  Mr. 
Napier  liable  for  the  balance  of  our  fees  ;  and  that  we  are  to 
tarn  the  fi.  fa,  over  to  hira  when  he  calls  for  it,  to  enable  him 
to  reimburse  himself  out  of  the  principal;  and  if  he  should  col- 
lect out  of  the  principal  more  than  sufficient  to  pay  his  demand, 
then  the  balance  is  to  be  turned  over  to  us — at  least  so  far  as 
ear  fees  are  concerned,  then  remaining  unpaid. 

(Signed)  A.  P.  POWERS. 

A.  P.  Powers  for  S.  T.  BAILEY  k 

c.  J.  Mcdonald, 

Attorneys  for  plaintiff  in  fi.  fa. 
June  4,  1855. 

Previous  to  this  transaction,  to  wit,  on  the  10th  March,  1845, 
Rice,  the  Receiver  of  the  Bank  of  Macon,  had  executed  to 
Leroy  Napier,  in  consideration  of  the  payment  of  three  hun- 
dred and  thirty  dollars,  a  full  release  and  discharge  from  all 
liabilty  incurred  as  security  on  appeal,  in  said  case  ;  and  on 
the  24th  May,  1845,  had  executed  another  release,  similar  and 
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fully  ratifying  the  former.  In  1846,  Edward  Carey,  assignee 
of  the  Bank  of  Cohimbus,  filed,  in  Twiggs  Superior  Court,  his 
Bill  of  Review,  seeking  to  set  aside  the  decree  obtained  against 
him.  To  this  bill,  a  demurrer  was  filed,  on  the  ground  that  no 
cause  was  shown  why  the  former  decree  should  be  set  aside  ;• 
which  was  overruled,  and  the  decree  set  aside.  A  writ  of  error 
to  the  Supreme  Court,  taken  from  that  decision,  was  dismissed, 
for  non-joinder  of  parties.  The  cause  is  still  pending  in 
Twiggs  Superior  Court.  In  1848,  Lcroy  Napier  brought  his 
action  in  Bibb  Superior  Court,  against  A.  P.  Powers,  S.  T. 
Bailey,  and  Charles  J.  McDonald,  to  recover  the  sum  of  three 
thousand  dollars,  paid  to  them  for  fees,  as  above  stated ;  and 
the  foregoing  facts  were  made  to  appear.  The  Court  charged 
the  Jury,  among  other  things,  that  the  counsel  in  the  case  of 
Rico  V8,  Carey,  and  Napier,  security,  on  appeal,  were  entitled 
to  a  lien  on  the  judgment,  for  their  fees  ;  that  a  release  from  ^ 
Rice  to  Napier  could  not  aficct  the  rights  of  the  counsel,  and 
could  not  release  Napier  from  liability,  as  far  as  the  fees  were 
concerned ;  and  that  the  payment  of  three  thousand  dollars, 
by  Napier  to  the  counsel,  was  a  valid  contract,  and  for  a  good 
consideration,  if  the  judgment  against  Napier  was  a  valid  one. 
To  this  portion  of  the  charge,  the  plaintiff  excepted. 

On  the  other  hand,  the  Court  charged,  that  if  the  judgment 
against  Carey  and  Napier  was  void,  and  had  been  reversed,  that 
Napier  was  entitled  to  recover  back  whatever  he  had  paid  on 
said  judgment,  whether  to  the  plaintiff,  or  his  attorneys — ^made 
no  difference ;  and  that  if  the  Jury  believed  that  said  judg- 
ment had  been  reversed,  and  that  the  3,000  dollars  were  still  in 
the  hands  of  the  attorneys,  Napier  was  entitled  to  recover  it 
back  from  them.  To  this  portion  of  the  charge,  the  defendants 
excepted. 

The  verdict  of  the  Jury  was  for  defendants. 

For  Napier,  Stubbs  &  Hill,  Poe,  Nisbet  &  Poe. 

For  BaiUy  et  al  Whittle  and  S.  T.  Bailey. 
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Messrs.  PoB,  Nisbet  &  Poe  submitted  the  following  brief : 

In  this  case,  our  objections  to  the  ruling  of  the  Judge,  in 
tbe  Court  below,  arise  out  of  the  last  ground  occupied  by  that 
Judge,  in  his  charge  to  the  Jury. 

And  wo  contend  that  he  erred  in  ruling  : 

let.  That  Rice  and  Napier,  the  parties  to  the  execution,  could 
not  enter  into  a  covenant,  by  which  Rice  could  release  Napier 
from  all  liability  under  said  execution,  even  to  the  extent  of  the 
fees  of  Rice's  counsel. 

Parties  to  a  suit  may  compromise  or  terminate  it,  without 
eonsnlting  their  attorneys,  provided  they  do  it  in  good  faith; 
and  the  attorneys  must  look  to  their  clients  for  their  costs. 
{Rustin  V8.  Den,  2  Harr.  438.) 

The  claims  which  an  attorney  may  have  on  his  client,  for 
Goimsel  fees,  make  no  part  of  the  attorney's  lien  upon  the  tried 
costs ;  or  which  this  Court  will  protect  against  the  interference 
of  his  client.  (8  John.  Itep.  2o9.  The  Peojtle  vs.  Hordcr- 
lug,  10  Eng.  Ch.  Itep.  173.     27  Ung.  Oh.  Rep.  419.) 

As  between  the  parties  to  a  suit,  an  attorney  has  no  lien  for 
costs.  The  equities  of  the  parties  arc  superior  to  those  of  the 
attorney.  (13  Uland,  The  People  vs.  N.  York  C.  P.  654, 
655.    6  Eng.  Ch.  Rep.  489.) 

2.  The  Court  erred  in  instructing  the  Jiury,  that  the  promise 

by  the  defendant,  to  Napier,  to  forbear  to  levy,  and  release 

him  from  further  liability  on  the  execution,  and  give  him  the 

.control   to  reimburse  himself,  is  a  sufficient  consideration  for 

.  the  payment  of  the  §3,000. 

The  defendants,  as  counsel  and  attomeys,  could  not  guar- 
aniy  the  plaintiff  from  a  le\'y  of  the  fi.  fa. — it  was  alone  in 
the  power  of  the  plaintiffs  in  execution.  Nor  could  they 
release  Napier  from  further  liability  on  the  fi.  fa ;  nor  even 
pve  a  control  of  the  fi.  fa.  to  Napier,  unless  specially  au- 
thorized by  Rice,  the  plaintiff  in  execution ;  and  this,  by  him, 
"Vfoold  have  been  an  act  of  supererogation,  as  he  had  given  a  re- 
lease. 
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And,  as  the  execution  was  thus,  as  to  Napier,  fuiietus  o/fcr^ 
by  the  release,  and  actually  uufounde<i,  as  since  determined    1^^ 
the  decision  on  the  Bill  of  Review ;  consetjuently  there  cot 
arise  no  consideration   from  these  sources,  for  the  payment 
the  $3,000.     (2  Case  Rep.  Herbert  vs.  Alexander,  418, 
Lyon^  opinion.) 

3.  The  Court  erred  in  instructing  the  Jury,  that  if  they 
found  that  such  a  contract  as  above  referred  to,  was  entered 
into  by  Napier  and  the  defendants,  they  must  find  for  the  de- 
fendants. 

The  whole  of  the  substance  of  this  branch  of  the  charge,  is 
derived  from  the  assumption  that  the  attorneys  had  a  lien  on 
the  judgment  for  their  fees  of  every  kind  and  description ;  and 
that  the  plaintiff  could  not  release  the  defendant  from  sack 
liability. 

liut  that  defendants  had  no  such  lien,  see  authorities  cited 
nnder  12th  head. 

The  lien  of  the  attorney  only  exists  to  the  extent  of  the 
costs  tried  in  the  judgment.     (6  Eng.  C.  L.  Rep.  489.     Crcu 
on  Lieny  34  Law  Library ^  148  and  ]i)2,  bottom  page.    1 
,Bing.  N.  C.  3GG,  Watson  vs.  Maskell.    \ 

These  costs  are  only  those  liabilities  incferreil  by  the'attomey, 
in  the  prosecution  of  his  client's  cause.]  (34  Law  Library^ 
153,  Cross  071  Liens.)  ^'^ 

And  it  is  quite  competent  for  parties  to  settle  their  cases  be- 
hind the  back  of  their  attorneys.  (34  Lata  Library,  154.  6 
Ring.  568,  Nelson  vs.  Wilson.) 

By  the  Court. — NiSBKT,  J.  delivering  the  opinion. 

[1.]  On  the  trial  of  the  cause  below,  the  defendants  there, 
and  the  plaintiffs  in  error  here,  Messrs.  McDonald,  Bailey  & 
Powers,  requested  the  Court  to  instruct  the  Jury,  "  that  if  they 
were  the  attorneys  or  solicitors  of  Rice,  the  plaintiff  in  the  jL 
fa.  and  Napier  paid  the  money  to  them  for  Rice,  as  soch  at- 
torneys or  solicitors,  without  fraud,  duress  or  mistake,  they  are 
not  liable  to  be  sued  by  Napier ;  and  if  there  was  any  frand^.dil- 
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_  or  mistake,  he  was  IkjuikI  to  nllo^rc  ami  ])r4)ve  it.     Jud^c 
^^9on  declined  to  give  tlicin.strnction  askod  ;  hut  after  stating 
^^ecase,  and  adverting  partienlarly  to  tlie  facts  tliat  tlio  money 
T*Uid  by  Napier  to  the  plaintiffs  in  error,  McDonaM,  l>;iiley  & 
I^owers,  was  paid  by  him  as  a  defendant  in  a  decree,  ^liich  was 
afterwards   reversed;   instructed  tlie  jury,  ''that  if  the  ea«e 
Btopped  here,  and  there  were  no  otlier  factH  involved,  there  is 
lio  doubt  but  that  the  plaintiff,  Nay)ier,  would  be  entitled  to  re- 
cover ;  for  there  is  no  rule  of  hnv  better  settled,  than  that  when 
an  individual  pays  money  upon  a  judgment,  which  is  afterwards 
aet  aside,  he  may  recover  it  back,  in  the  forn»  of  action,  which 
is  here  brought ;  and  the  same  rule  is  eciually  applicable,  when 
the  money  is  paid  to  the  agent  of  the  j)laintifffi  in  the  jutlg- 
ment,  if  it  still  bo  in  his  hands,  n»t  paid  over  to  his  principal." 
Although,  in  No.  17,  the  plaintiffs  in  error  make  a  number  of 
aasignmentfl ;  yet  they  all  grow  out  of  the  chaige,  as  above  re- 
quested, and  as  above  given.     The  caj*e  only  retpiires  the  con- 
nderation  of  the  question,  di<l  the  Court,  in  his  instniction, 
administer  the  law  correctly  ?     The  firft  proposition  of  the 
Court  is  true.     It  is  true,  that  when  an  individual  pays  money 
upon  a  judgment,  which  is  afterwards  set  aside,  heniay  recover 
it  back,  in  an  action  for  money  had  and  received  to  his  use. 
But  we  differ  with  the  learned  Jwlge,  iti  the  further  statement, 
that  if  money  be  paid  to  the  atjcnt  of  the  plaintiff  in  a  judg- 
ment, "which  Is  afterwards  set  aside,  the  agent  is  liable  for  it  in 
Enaction  for  money  had  and  received,  to  the  use  of  the  payer. 
Our  opinion  is,  that  the  agent,  in  such  a  case,  is  in  no  event 
liable;  but  the  payer  must  look  to  the  principal.     If  it  be  true, 
that  Napier  paid  the  money  to  the  plaintiffs  in  error,  as  the 
attorneys  or  solicitors  of  Rice,  the  plaintiff  in  the  decree ;  then 
the  plaintiffs  in  error  are  not  liable  to  him  ;  although  the  money 
be  still  in  their  hands,  and  the  decree  be  reversed. 

[2.]  Thie  rule  is  correctly  stated,  in  the  request  of  the  plain- 
tifi  in  error.  It  is  a  rule  well  settled  in  the  Law  of  Principal 
aad  Agent.  If  money  bo  paid  to  any  one,  whether  agent  or 
not,  by  fraud  or  duress,  the  person  receiving,  is  liable  to  re- 
faad  it.     Fraud  or  duress,  will  make  the  receipt  of  the  money 
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illegal ;  anfl  it  is  in  his  hands,  for  the  use  of  the  payer.  He  can- 
not in  conscience,  retain  it — ^hc  cannot  protect  himself  upon  the 
ground  of  his  being  an  agent;  for  the  Law  of  Agency  does 
not  shelter  either  fraud  or  violence.  There  is  no  pretence  here, 
that  the  plaintiffs  in  eiTor  received  this  money  from  Napier 
flraudulently — none  in  the  facts  of  the  case,  and  none  set  up  in 
the  argument.  Nor  can  it  be  said,  with  the  least  posuble  de- 
gree of  truth,  that  Napier  entered  into  this  agreement,  and 
paid  this  money  under  duress.  Duress  is  of  two  kinds :  1st, 
duress  of  wiprisonment^  when  a  man  actually  looses  his  liberty ; 
and  2d,  duress,  per  minas^  when  a  man  is  put  in  fear,  by  threats 
of  loss  of  life,  of  loss  of  member,  of  mayhem,  or  of  imprison- 
ment, (2  Just.  482.  1  Black.  Com.  131.  2  Rolls  Abr.  124. 
Bacon's  Ab.  title  Duress.  Fosters  Crown  Law,  322.  2  La 
Baymond^  15,  78.) 

Here  the  plaintiffs  in  en'or,  representing  a  judgment  againat 
Napier,  and  having  ordered  a  levy,  agreed  with  him  to  forbear 
the  levy,  upon  certain  terras,  upon  his  paying  their  fees  as  ooiin- 
scl  in  the  case.  lie  voluntarily  entered  into  the  agreement; 
and  although  induced  doubtless  so  to  do,  to  avoid  a  levy,  was 
not  imprisoned  or  threatened  with  loss  of  life,  loss  of  member, 
with  mayhem  or  imjirisonment.  It  would  be  a  novel  judgment, 
to  hold  that  a  defendant,  threatened  with  a  levy,  by  virtue  of  » 
valid,  subsisting  execution,  is  under  duress. 

Another  class  of  cases,  in  wliich  an  agent  is  liable,  is  whore, 
money  is  paid  to  him,  to  which  his  principal  has  no  legal  right ; 
or  where  it  is  paid  to  him  by  mistake.     I  have  no  doubt  but 
that  the  presiding  Judge  fell  into  error,  by  not  distinguishing 
between  this  class  of  cases,  and  the  case  before  him.     The  - 
rule  given  to  the  jury,  as  applicable  to  this  class  of  cases,  how- 
ever, is  not  laid  down  with  sufficient  fullness.    The  rule  is  this^ 
to  wit :  so  long  as  the  money  has  not  been  paid  over  by  the 
agent  to  his  principal ;  nor  his  situation  altered,  relatively  to  . 
his  principal,  as  touching  that  fund,  it  may  be  recovered  from 
him.    Neither  he  nor  his  principal,  is,  in  conscience,  entailed , 
to  retain  it ;  but,  ex  cquo  et  bono^  it  belongs  to  the  payer ;  and 
an  action  lies  to  recover  it.     It  is  not  the  proper^  of  th^ 
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^^ent ;  and  therefore  he  cannot  retain  it.  And  it  is  not  the 
"J^toperty  of  the  principal ;  and  therefore,  lie  does  not  hold  it 
^^3r  the  use  of  the  principal.  lie  liolds  it  for  the  use  of  him 
"^ho  illegally,  or  by  mistake,  has  paid  it.  The  agent  is  not  lia* 
\Ae  to  the  principal  for  it.  The  equitable  action  for  money, 
\iad  and  recei\iMl  for  his  use,  will  lie  ajijainst  the  agent,  to  re- 
cover it  back.  To  charge  the  agent,  it  would  seem  not  to  bo 
necessary  for  the  payer  to  gi\*e  notice  to  hhn  not  to  pay  over  the 
money — inasmuch  as  his  right  of  action  does  not  depend  upon 
the  notice ;  but  upon  the  illegality  of  its  receipt.  {See  the 
Bank  of  the  United  Statc9  vn.  The  Bank  of  Wanhington^  6 
Peters  T.  C.  R.  8  to  18.  Hennfpt/  vh.  Prinjen,  7  Juhnn.  It. 
179.)  But  if  notice  be  given  before  the  money  is  paid  over, 
and  before  the  agent's  situation  is  altered,  he  will  be  liable, 
even  if  he  does  pay  it  over,  or  his  situation  is  afterwards  altere<l. 
In  the  cases  in  the  books,  in  relation  to  this  matter,  the  con- 
troversy very  often  tumeil  up>ii  the  question,  what  amounts  to 
payment  over;  and  what  constitutes  sueli  an  altvnition  of  the 
situation  of  the  agent,  as  will  pn)tect  him  ?  I  do  not  go  into 
this  inquiry,  as  this  is  not  a  case  of  money  to  which  the  princi- 
pal was  not  legally  entitled  ;  nor  did  the  agents  exceed  their 
wthority  in  the  receipt  of  it ;  nor  was  it  paid  to  them  by  mis- 
take, except  so  far  as  to  say,  that  it  is  well  scttletl  that  if  be- 
fore notice,  the  agent  gives  fresh  credit  to  his  principal,  on  the 
frith  of  the  money  received,  his  situation  is  altered,  and  he  is 
not  liable.  For  the  general  rule,  see  Palcy  on  Agcnn/^  by 
Dunlap,  388,  and  notes.  Story  on  Agenry,  §300.  3  Chitty 
oa  CJwi.  and Manuf.  313.  ILivcnn.  on  Agency^  264  to  266. 
Bfdler  vs.  HarriBon^  Cowp.  565.  Coz  vs.  Prentice^  3  31.  ^* 
S.  845.  1  Taunton,  359.  4  Burrow,  1987.  7  Cowen,  460. 
5  Tanntan,  815. 

This  case  stands  apart  from  fraud,  duress,  mistake,  or  want 
rf  legal  right  in  the  principal,  to  receive  the  money.  And  we 
tte  dear,  that  if  the  recovery  of  the  plaintifiF  below,  depended 
i^ran  the  liability  of  the  plaintiffs  in  error,  as  agents,  he  would 
he.  dbligjBd  to  fail.  The  decree  was  a  valid,  unimpeached  recov- 
ery, in  fifvor  of  Rice,  the  Receiver  of  the  Bank  nf  Macvn^ 
voL'.'ziy.  18 
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against  Carey,  and  his  security  on  the  Appeal,  Napier.     Upo^"* 
this  decree,  execution  had  issued  and  was  in  the  hands  of  ti^ 
plaintiffs  in  eiTur,  as  Rice's  solicitors.     They  had  placed  tbc^ 
execution  in  the  hands  of  the  Sheriff  of  Bibb  county,  with  in- 
structions to  levy,  when  Napier  and  the  plaintiffs  in  error  came 
together,  and  it  was  agreed  between  them,  (Judge  Powers  act- 
ing for  himself,  and  also  for  Messrs.  McDonald  and  Bailey,)  that 
that  if  he,  Napier,  would  pay  on  the  judgment,  as  sccuri^ 
aforesaid^  the  sum  of  §3,000,  to  be  applied  to  their  fees  in  the 
case,  they  would  not  hold  him  liable  for  the  balance  of  their 
fees — would  forbear  a  levy ;  and  would  turn  over  the  ji.  fa. 
to  him,  when  he  sliouhl  call  for  it,  to  enable  him  to  reimburse 
himself  out  of  his  principal,   Carey ;  he  agreeing  also,  that  if 
he  should  collect  out  of  Carey,  more  than  sufficient  to  reim- 
burse himself,  then  the  balance  was  to  be  turned  over  to  them, 
so  fiir  as  their  fees  remained  unpaid.     In  pursuance  of  this 
agreement,  Napier  executed  his  notes,  payable  severally  to  the 
plaintiffs  in  error,  two  for  §1,250,  and  one  for  $500,  at  ff 
months ;  and  they  delivered  to  him  the  execution,  and  reles»? 
ed   as  to   him,  the  balance  of  their  fees.     At  maturity,  !m^  ' 
notes  were  paid.     Sometime   afterward,  the   decreG 
versed ;  and  Napier  brought  this  action  against  the  jlail 
in  error  for  the  §3,000  paid  under  these  circmnstances.  *  Friflffefe* 
all  of  which,  it  appears  that  the  money  was  paid  to  them  a» 
the  solicitors  of  the  plaintiff,  on  a  subsisting  judgment.     They 
were  the  agents  of  theii"  client.  Rice,  to  receive  it-     Notice, 
being  given  of  their  claim  for  fees  on  this  decree,  before  the 
release  of  Napier,  it  stood  a  \-alid  judgment  in  Rice's  favor, 
against  Napier,  to  the  extent  of  these  fees;  and  the  relation  of 
client  and  attorney — ^that  is,  of  principal  and  agent — still  sub- 
sisted between  Rice  and  these  plaintiffs  in  error.     The  pay- 
ment to  them,  therefore,  was   a  payment  to  their  principaL. 
They,  upon  receipt  of  the  money,  became  liable  to  account  U> 
their  principal  therefor ;  and  to  no  other  person.     If  liable  to 
Idm,  they  cannot,  at  the  same  time,  be  liable  elsewhere.     Tbe 
act  of  receiving  the  money  was  witliin  the  scope  of  their  ageikr 
«y ;  it  wa^,   indeed,   their  duty  as  attorneys  to  represent  tfao 
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-^  ^dgment.     They  owed  no  duty  to  Napier  ;  and  tlicir  act  being 
^^©  act  of  their  principal,  tliere  was  w^?  prz/vV//  between  him 
^Xid  them.     If  there  was  no  privity,  how,  it  may  be  confidently 
^^sked,  can  ho  maintain  .in  action  against  thorn  ?     lint  it  is  said, 
t^liat  they  became  liable  wlien,  subsiMpiently,  the  decree  was 
*^versetl ;  that  the  reversal  made  the  reeeifit  of  t lie  money  ille- 
gal, ab  initio  ;  and  thereby,  they  became  liable  to  Napier.     The 
receipt  of  the  money  being  lawful,  wlion  it  was  mn<h»,  it  was 
^a.  fact  finished ;  and  could  not  become  unlawful  by  pubsequent 
reversal.     At  the  time  when  the  payment  was  made,  Napier  had 
no  right  of  action  against  Rice,  tlie principal,  much  less  against 
his  agents.     The  reversal  cannot  have  a  retroactive  operati«»n, 
8o  as  to  make  illegal  that  which  was  lawful  when  <loiie.     It 
could  not  annihilate  the  relatiim  of  principal  ami  ag(»nt,  which 
then  existed  between  the  plaintiffs  in  error  and  their  client,  and 
create  a  privity  between  them  and  Najiier,  which  at  that  time 
hwl  no  existence.     The  only  effect  of  the  reversal  was  to  give 
to  Napier  a  right  of  action  against  Hice,  which,  until  the  rever- 
sal, he  had  not.     If  it  had  become  necessary  to  sell  Naju'er's 
property  under  this  execution,  1>efi>re  it  was  reverse<l,  it  is  not 
questionable  but  that  the  purchasiT  wrmld  have  ac^juired  a  gocxi 
title.     A  party  may  justify,  under  an  erroneous  judgment,  if 
there  is  a  regular  execution,  until  it  is  reversal.     (1  Stra,  500. 
1  Ver.  195.     0  Petcrft.  T.  C.  11. 15.) 

[3.]  All  acts  done  under  a  judgment,  are  valid,  as  respects 
the  rights  of  third  persons,  until  reversed — that  is,  as  respects 
third  persons,  rights  an<l  obligations 'are  the  same  that  they 
would  be,  if  the  jujlgment  remains  forever  mw-cversed.  A 
contrary  rule  woidd  tie  the  hands  of  all  parties,  and  be  exceed- 
ingly inconvenient.  No  action  woubl  be  taken  upon  the  judg- 
menty  within  the  time  allowed  for  a  \^Tit  of  error,  for  fear  of  a 
reversal  and  its  consequences.  No  <piestion  as  to  the  effect  of 
notice  to  the  attorneys,  of  any  invalidity  in  the  ju<lgment,  or 
t>f  an  intention  on  the  part  of  Napier,  to  apply  for  a  reversal, 
bmade  in  this  case.  The  record  shows,  conclusively,  that  he 
«cted  with  hie  lycs  open — that  he  recognized  the  judgment — 
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the  amount  claiinod  as  fees ;  and  that  the  payment  was  purely 
voluntary. 

[4.]  These  principles  are  vindicated  by  authority.  The 
case  of  the  Bank  of  the  U.  States  vs.  the  Bank  of  Washing* 
ton^  vindicates  them.  In  that  case,  an  execution  in  favor  rf 
Tripktt  &  Neale,  against  the  Bank  of  Washington,  was  put  in 
the  hands  of  the  Cashier  of  the  office  of  discount  and  deposit 
of  the  U.  S.  Bank,  at  Washington,  for  collection  ;  and  the 
money  paid  thereon  and  applied  to  the  uses  of  Triplett  &  Neale, 
according  to  their  instructions.  Afterwards,  the  judgment  was 
reversed,  upon  writ  of  error,  and  the  Bank  of  Washington 
brought  suit  for  the  money,  against  the  Bank  of  the  U.  States. 
The  Supreme  Court  held,  that  the  Bank  of  the  U.  States  waft 
not  liable ;  and  that  the  recourse  of  the  Bank  of  Washington, 
after  the  reversal,  was  upon  the  principals,  Triplett  k  Neale. 
Mr.  J.  Thompson  J  who  pronounced  the  judgment,  says :  "When' 
the  money  was  paid,  there  was  a  legal  obligation,  on  the  part 
of  the  Bank  of  Washington,  to  pay  it ;  and  a  legal  right  on 
the  part  of  Triplett  and  Neale,  to  demand  and  receive  it,  or  to 
enforce  payment  of  it  under  execution.  And  whatever  was  done 
under  that  execution,  whilst  the  judgment  was  in  full  force,  was 
valid  and  binding  on  the  Bank  of  Washington,  so  far  as  the  rights 
of  strangers  and  third  persons  are  concerned.  The  reversal 
of  the  judgment  cannot  have  a  retrospective  operation,  and 
make  void  that  which  was  lawful  when  done.  The  reversal  of 
the  judgment  gives  a  new  right  or  cause  of  action  against  the 
parties  to  the  judgment ;  and  creatos  a  legal  obligation  on  their 
part,  to  restore  what  the  other  party  has  lost,  by  reason  of  the 
erroneous  judgment,  and  as  between  the  parties  to  the  judg^ 
ment,  there  is  all  the  privity  necessary  to  sustain  and  enforoe 
such  a  right  ;  but  as  to  strangers,  there  is  no  such  privity. 
And  if  no  legal  right  existed^  when  the  money  was  paid,  to 
recover  it  back,  no  such  riglvt  could  he  created  by  notice  of  'an 
intention  to  do  so^  (6  Peters.  T.  C.  R.  18.)  The  only  crit- 
icism  that  can  be  made  upon  this  case,  as  distinguishing  it  from 
the  case  at  bar,  is,  that  the  money  had  been  applied  by  the 
agent  to  the  uses  of  the  principals,  by  their  direction ;  and  thid 
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is  answered  by  the  ruling  of  the  Court,  tliat  if  the  U.  States 
Xknk  had  been  notified  of  an  intention  to  recover  back  the 
money,  even  then,  the  Bank  of  Washington  would  have  had 
»o  right  of  action  against  the  Bank  of  the  U.  States.  We  have 
already  seen,  that  when  money  has  been  ilhtijaUy  received,  or 
paid  by  mistake,  the  agent  is  liaWe,  after  notice,  even  if  he  has 
paid  it  over.  Not  so,  however,  is  the  rule  in  tliis  case.  Here, 
notice  has  no  effect ;  because  there  is  no  right  of  action  against 
the  agent  at  any  time— his  receipt  of  the  money,  for  Ids  princi- 
pal, being  lawful  in  the  beginning.  Tlie  case  of  Colvin  vi. 
Solbrookj  in  the  New  York  Court  ofAppcahy  vindicates  them 
80  Strongly,  that  the  authority  of  that  Court  is  obliged  to  bo 
with  us.  That  Court  held,  that  an  action  will  not  lie  against 
a  Deputy  Sheriff,  to  recover  money  rightfully  received  by  him, 
in  that  character ;  although,  on  demand  of  him,  whilst  the 
money  is  yet  in  his  hands,  he  refuses  to  pay  it  to  the  person  to 
whom  it  rightfully  belongs.  Nor  did  they  i)laco  their  decision 
on  the  statutory  or  official  character  of  the  Deputy  Sheriff; 
for  they  held,  upon  Common  Law  principle.^,  after  a  close  re- 
view of  all  the  cases,  "  That  a  known  agent,  receiving  money 
for  his  principal,  in  pursuance  of  a  valid  authority,  without 
fraud,  duress  or  mistake,  is  not  liable  to  an  action  on  behalf  of 
a  third  person,  who  is  ultimately  entitled  to  the  money,  for  ne- 
glecting to  pay  the  same  upon  request ;  although  the  agent  has 
not  paid  it  over  to  his  principal.**  Gardiner,  •/.,  in  this  case, 
tevicws  the  cases  relied  upon  by  counsel  for  the  defendant  in 
error,  before  us.  Among  them,  Hearsay  vb.  Pruye^u  7  Johm. 
R.  128  ;  the  leading  case,  of  Bidlcr  v8.  Harrison,  Cowp,  566; 
Oox  V8.  Prentice,  3  M.  ,4'  S.  34') ;  10  Peters.  T.  C.  R.  137, 
155 ;  Miller  vs.  Aris,  1  Selwyn,  N.  P.  103 ;  and  Snowdcn 
«•.  Davis,  1  Taunton,  3»59 ;  and  shows  that  they  were  cases 
where  the  principal  had  no  right  to  receive  the  money ;  or  tho 
money  was  paid  by  mistake ;  or  where  the  agent  exceeded  his 
authority.     (2  Comstock's  R.  12G.) 

They  are  vindicated  in  Costigan  vs.  Newland,  by  the  Su- 
jjmme  Court  of  New  York,  wherein  the  case  from  Comstock, 
(ubi  supra,)  is  considered  and  affirmed.     In  Costigan  i>s.  New- 
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land,  an  attorney,  who  had  foreclosed  a  mortgage  in  favor  of 
his  client,  and  collected  the  money,  was  sued  by  the  person 
having  the  oldest  lien  <m  the  fund,  for  a  balance  remaining 
in  his  han<ls,  after  paying  to  his  client  the  amount  of  his  mort- 
gage debt,  and  retaining  the  costs  of  the  foreclosure.  The 
Court  hcM,  that  he  was  the  agent  of  his  client,  in  collecting 
the  money ;  and  as  such,  not  lia])lo  to  suit,  although  the  money 
still  remained  in  his  hands;  and  that  the  plaintiff's  rcconrso 
was  upon  his  principal.  (12  Barbour  s  IL  456.)  In  Sadler 
v%,  Hvans,  the  action  was  brought  against  the  agent  of  Lady 
Windsor,  to  recover  back  money  pa  id  to  him  for  her  use.  The 
Court  of  King's  Bench,  sustained  a  non-suit  awarded  below, 
saying,  through  Lord  3fan»fieldy  "  The  plaintiff  ought  not  to  re- 
cover against  the  defendant  in  this  action — the  action  ought  to 
have  been  brought  against  Lady  Windsor  herself,  and  not 
against  her  agent ;  this  money  was  paid  to  the  known  agent  of 
Lady  Windsor.  He  is  liable  to  her  for  it,  whether  he  has  paid 
it  over  to  heror  not — ^lie  received  it  for  her."  He  sail  farther, 
*'  He  kept  clear  of  payments  to  third  pei^sons ;  but  where  it 
is  to  a  known  agent,  in  which  case,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  (as  under 
notice,  or  mala  jida,'')  (4  Burrow^  19,  80.)  I  consider  tho 
case  of  Sti^hcns  v8.  Badcoel%  tried  before  Lord  Tenterden^ 
C  «/.,  in  the  King's  Bench,  as  strongly  vindicating  our  judg- 
ment in  this  case.  Money  was  received  by  an  attorney's  clerk, 
and  receipted  for  by  him,  for  the  attorney.  The  client  to  whom 
the  money  belonged,  brought  an  action  for  money  had  and  re- 
ceived to  his  use  against  the  clerk ;  and  it  was  held  by  the 
Court,  ''  That  the  action  did  not  lie  ;  for  that  the  defendant 
received  the  money  as  the  agent  of  his  master,  and  was  ac- 
countable to  him  for  it ;  the  master,  on  tho  other  hand,  being 
answerable  to  the  client  for  the  sum  received  by  his  clerk ;  and 
there  was  no  privity  between  the  present  plaintiff  and  tho  de- 
fendant." (3  Barn,  and  Adol  354.  23  JEng.  C,  L.  B.  93.) 
We  are  content  to  rest  our  judgment  on  this  assignment, 
upon  the  principles  stated  and  the  authorities  quoted ;  but  re- 
spect for  counsel  admonishes  me,  that  a  single  view  taken  for 


->^^^       DECATUR,  AUGUST  TERM,  IS.Oa.  IQg 

^  flefendaTit   in   error,  ri-m.-iinM  to  1)0  iioticcMl.     The  rele»i8e, 
"^y  thoy,  of  Napier  liy  Rice,  <lissnlve<l  tlie  relsitiun  of  priiieiiMil 
%1  agent,  between  tlie  latter  nnd  liis  enunsel ;  for  after  tlio  re- 
lease, Rice  liad  no  interest  in  the  ju<l;rnnrnt  a;^ainst  Napier,  for 
tiem  to  represent.     Tlus  l^eing  sr).  Rice  had  no  ri^dit  tr)  the 
money  paid  to  them  ;  and  they  reeeivin;r  it,  witljont  autliority, 
arc  liable,  even  witliout  notice,  so  hivs,  as  tlie  money  remains 
in  their  hands.     I   have  already  said  tliat  the  reh»ase  being  a 
nullity,  as  to  the   extent  of  the  fee.^i  of  the  plaintift's  in  error, 
the  relations  of  the  parties,  as  client  and  solicitors,  contiiiiied, 
as  to  this  transaction.     But  if  it  hv  as  counsel  consider  it,  then 
I  say  that  plaintiffs  in  error  are  not  liai^Ie  ;  because,  there  be- 
ing no  notice  to  them,   they  are  tlise]iar;red,  by  a  virtual  ])ay- 
mcnt  of  the  money   to  Rice.     The  money  was  not  literally 
turned  over  to  him  and  hamhMl  )>ack  to  them  ;  but  whilst  the 
payment  was  a  credit  in  Na])ier's  favor,  on  the  execution,  it 
wa.s  also,   in  the  very  teniis  of  the  arran^iemeiit,  a  payment  to 
them  of  fees  to  that  amount,  due  to  tluin  by  Rice,  and  a  credit 
to  him.   Rice,   for  so  much   paid  to  them  on  account  of  fees. 
And  directly  to  this  point,  see  the  cas(?  of  Muimttf  vs,  MrLr- 
Ian.  when  the  retainer  of  a  sum  f^r  Tim-s,  by  counsel  col  lectin*^ 
it,  was  held  equivalent  to  an  actual  i)aymeijt  over.     (1    WfiuL 
173.) 

For  these  reasons,  the  judgment  of  the  Court  excepted  to  in 
No.  17  is  reversed. 

The  defendant  below,  Mr.  Napier,  dissatisfied  with  the  de- 
cision of  the  Court  against  him,  also  sued  out  a  writ  of  error ; 
and  he  assigns  for  error,  the  instructions  of  the  C(mrt  to  the 
jury,  that  the  defendants  in  error,  Messrs.  McDonald,  Bailey 
&  Powers,  had,  notwithstanding  Rice's  release,  a  lien  upon  the 
execution  against  Napier  for  their  fees,  which  they  could  en- 
force upon  him.  That  their  right  to  enforce  this  lien,  and  their 
forbearance  to  do  so,  together  with  their  discharge  of  Napier 
from  further  liability,  for  foes  ;  and  their  tlelivery  to  him  of  the 
execution  for  his  remmieration  out  of  his  principal,  Carey,  were 
sufficient  consideration  to  sujfport  the  contract  between  them 
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•lapior ;  aiul  tlierofore  he  could  not  recover  back  the  mo- 
paid  to  them  under  that  agreement. 

he  counsel  for  tlie  plaintift'  in  error,  joins  issue  vith  the 

riding  Judge  on  tlie  attorney's  lien,  denying  that  in  Georgia 

>rney8  have  a  lien  for  any  thing  but  the  taxable  coats,  and 

lerting  that  in  lliis  case,  they  liavc  no  lien  for  that.     If  they 

e  right  in  either  of  these  propositions,  the  plaintiff  in  error  is 

ititled  to  recover,  because  the  contract  between  him  and  the 

efendants  in  error,  can,  we  concede,  be  supported  only  upon 

heir  right  of  lien  for  their  fees  upon  the  execution.     This  is 

in  important  question,  and  is  now  before  this  Court  for  the 

first  time. 

The  condition  of  the  profession  in  Georgia  is  different  in  one 
important  particular  from  what  it  is  in  most  of  the  States,  and 
differs  toto  creh  in  that  particular  from  the  condition  of  attor- 
neys and  solicitors  in  England.  Here,  no  costs  whatever,  are 
allowed  to  attorneys,  unless  indeed  it  be  the  three  dollars  paid 
to  the  jury.  So  that  although  by  Law,  it  is  payable  by  the 
plaintiff,  in  the  first  instance,  they  are  entitled,  when  advanced 
by  them.  Even  that,  however,  is  not  due  to  them  directly  as 
attorney's  cost;  but  being  taxed  in  the  bill  of  costs,  is  receiv- 
able by  them,  as  costs  due  to  their  client,  which  having  advan- 
ced, they  are  entitled  to  retain.     (('/>W>  N.  />.,  353,  363.) 

Lawyers  in  this  State,  arc  compensated  by  fees  upon  agree 
ment  with  their  client ;  and  in  the  absence  of  any  special  agree 
mentj  by  an  implied  understanding  to  pay  them  a  reasonab? 
fee.    Attorneys  in  England  are  paid  by  taxing  in  the  bill  of  co0 
the  cost  fees  allowed  by  law,  and  charges  and  disbursemer 
made  by  them  in  and  about  the  business  of  their  clients.     I 
these  they  are  entitled  to  sue ;  and  have  also  by  Statute,  i 
the  usage  of  the  Courts,  certain  summary  remedies  in  cer^ 
cases,  as  well  as  the  liens  to  which  I  shall  directly  adver 
{See  Tidd'B  Practice  as  to  Attorney's  Bills,  324  ^o  336) 
have  wc  in  Georgia  the  grades  in  the  profession,  wliich  o 
in  England — to  which  several  grades  belong  different  d 
and  appertain  different  rights.     We  know  not  the  distiD 
of  Attorney,  Advocate,  Barrister,  Sergeant,  &c.,  to  wb 
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^preskt  importance  is  attached  in  our  fatherland.     Advocates  or 

counsellors  at  C.  Law  cannot  sue  for  compensation  according  to 

JBlaekBtotUj  Lord  Mansfield  and  Lord  Hardwick.    The  lat- 

t:er,  in  Thomhill  iw.  Evans,  exclaims  with  holy  horror,  '^  Can  it 

be  thought  that  this  Court  will  suffer  a  gentleman  of  the  bar  to 

maintain  an  action  for  fees,  which  is  quiddam  honorarium  f 

(2  Aik.  382,  Black.  Corn.  2nd  vol  24,  25.) 

This  honorarium  is  a  voluntary  donation,  in  consideration  of 
services  which  admit  of  no  compensation  in  money.  Advocates 
are  deemed  (God  save  the  mark  !)  to  practice  for  honor  or  influ- 
ence. And  they  were  deemed  so  to  do  at  Rome  in  the  time  of 
Cicero.  He  held  in  small  esteem  the  strictly  legal  profession, 
and  declined  a  fee  or  present  for  prosecuting  VerreSy  and  twits 
ffortensivSy  for  receiving  an  Ivort/  Sphinx  for  defending  him. 
Yet  the  great  Advocate  of  Rome  grew  rich  on  presents.  And 
so  much  was  the  bestowal  of  the  honorarium  abused  in  his  day, 
that  the  Senate  interfered  and  regulated  the  matter  by  a  decree. 
Notwithstanding  Lord  Ilardwick's  exclamation,  it  is  not  ques- 
tionable that  lawyers  in  Great  Britain  above  the  grade  of  attor- 
neys are  better  paid  in  money,  and  more  liberally  rewarded 
with  honors,  than  in  any  other  country.  Our  professional 
brethren,  however,  need  not  be  informed,  that  to  realise  the 
highest  honors  and  the  richest  rewards  of  the  British  Bar  re- 
quires industry,  integrity,  years  of  labor  and  profound  science. 
And  if  the  kind  critic  will  pardon  this  little  departure  from  the 
lean  and  bald  condensation,  which  some  hold  to  be  necessary 
to  a  Jadicial  opinion,  I  will  add,  that  the  greatest  of  English 
lawyers  was  an  Accomplished  scholar,  and  the  most  finished 
rhetorician  of  his  day ;  and  so  was  Cicero  in  his  day ;  and  so 
was  Chancellor  D^Aguesseau  in  his  day;  and  so  also  was 
XeGtare  in  his  day.  In  this  State,  I  believe  that  usage  does 
reoogaiae  two  designations  of  members  of  the  bar — ^Attorneys 
and  -SolicitorSy  which  implies,  however,  no  distinction  as  to 
Ti^iCs.or  ebligations.  When  in  a  Court  of  Law,  we  call  them 
AttomeyB ;  when  in  a  Court  of  Chancery  they  are  called  Soli- 
«ii(n.  By  Statute,  when  a  citizen  is  admitted  to  the  Bar,  he 
ia^jid^tted  to  jHractic^  m  all  the  Courts  of  Law  and  Equity  ia 
roL.  iiv.  14 
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the  State,  and  all  \vho  arc  admitted,  are  equally  entitled  to  th 
privileges,  and  equally  incur  tlie  obligations  of  tho  profesaioii 
{Cobb's  N,  i).,  89,  92.)  No  qualiiScation  is  prescribed  by  Lan 
but  "moral  rectitude,"  not  even  maturity  as  to  age-  If  th 
applicant  can  produce  satisfactory  evidence  of  moral  rcctityd 
and  can  sustain  an  approved  examination  in  open  Court,  he  i 
entitled  to  a  commission  to  practice  in  the  Courts  of  Law  an 
Equity  in  this  State.  It  is  in  the  Act  of  1847,  that  the  Iks 
recognizes  all  who  arc  admitted  as  attorneys,  when  it  decUurac 
that  any  person  who  is  a  citizen  of  the  State,  may  on  applies 
tion  to  a  Judge  of  the  Superior  Court,  be  admitted  to  practie 
as  an  attorney  in  the  Courts  of  Law  and  Equity  in  this  State 
{Cobb's  N,  D.  92.)  The  same  recognition  is  found  in  the  Ac 
of  1806.  {CobVs  N.  D.  89.)  Thus  we  see  that  attomcj 
hiere  are  the  attorneys  and  advocates  of  the  Common  Law.-; 
And  so  fur  a»  our  condition,  and  the  character  of  our  institi] 
tions  will  admit,  an  attorney  becomes,  by  admission  to  the  bai 
entitled  to  the  privileges  which  belong  to  the  dificTBnt  grade 
of  the  profession  in  England.  He  is  entitled,  therefore,  to  th 
liexks  which  exist  at  C.  Law,  in  favor  of  attorneys.  It  becopw 
necessary  now  to  inquire  what  those  liens  are. 

.  [6.]  Certain  thing*  in  relation  to  the  attorney *»  lien,  are  t 
be  considered  as  settled  in  England^  And  first,  It  is  settle 
that  he  has  a  general  lien  for  tho  amount  of  his  bill  upon  th 
deeds,  papers  and  writings  of  hia  client  which  come  to  hi 
hands  in  the  course  of  his  professional  employment,  althoQg 
his  demand  does  not  arise  from  services  in  relation  to  those,  p 
pers.  Until  this  bill  be  paid,  the  Court  vrill  not  order  liiem.l 
be  delivered  up ;  nor  will  trover  or  detinue  lie  for  them.  Th: 
lien  is,  however,  only  commensurate  with  the  right  which  th 
■  party  delivering  the  papers  has  in  them.  K  the  dfeliverj  : 
anauthorized,  the  attorney  cannot  detain  them^ 

[6.]  He  also  has  a  special  lien  upon  the  money  of  his  clkp 
which  may  come  into  his  hands,  and  upon  a  judgment  -pmpat 
by  him  for  his  client.  If  the  money  is  in  his  hands,  he  n^ 
retain  it  in  satisfaction  of  his  bill ;  and  if  in  the  hands  (4!  4| 
efficers  of  the  Court,  the  Court  in  the  exercise  of  its  MiJp^il! 
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X^ower  (I  mean  a  Court  of  Law)  will  lay  hold  of  it,  and  prevent 
its  payment  over,  until  his  lien  is  satisfiwL 

[7.]  If  the  defendant  pays  to  the  plaintiff  the  debt  and  costs 
clue  on  a  judgment,  after  notice  from  the  attorney  of  the  plain- 
tiff not  to  do  so,  he  will  pay  it  in  his  own  wrong,  and  is  liable 
to  pay  to  the  attorney  his  fees  notwithstanding, 

[8.]  A  settlement  between  the  parties,  with  a  view  to  defraud 
the  attorney  out  of  his  fees,  will  not  discharge  the  defendant 
from  liability  to  pay  them,  or  extinguish  the  judgment  as  to 
them,  even  without  notice ;  yet,  if  the  parties  without  notice, 
ionafide  settle  or  compromise  the  debt  and  costs,  the  attorney 
cannot  afterwards  proceed  against  the  defendant  for  his  costs. 
[9.]  And  in  case  of  a  collusive  settlement  of  a  cause,  the 
attorney  may  prooee<l  in  the  cause  for  the  mere  purpose  of  ob- 
taining his  costs.  These  propositions,  I  am  clear,  may  be  con- 
Hdered  as  settled  Law  in  England ;  and  have  been  recognized 
as  Law  very  generally  in  our  States.  They  arc  settled  ecjually 
In  the  Courts  of  Law  and  Chancery. 

[10.]  The  lien  on  the  money  of  a  client  is  limited  to  the  bill 
of  costs  accruing  to  the  attorney  or  solicitor  in  the  case  in 
which  it  is  raised,  and  the  lien  on  a  judgment  is  in  like  manner 
restricted.     An  execution  issued  upon  a  valid  judgment  in  the 
hands  of  the  attorney,  is  a  paper  belonging  to  the  client,  upon 
which  a  lien  for  a  general  balance  will  attach,  as  well  as  upon 
any  other  paper.     At  the  same  time,  it  is  to  be  noted,  that  the 
secmity  which  the  execution  gives  for  fees,  is  not  the  mere 
right  of  detention  until  they  are  paid,  but  a  process  avail- 
able  for   their  collection  out  of  the   defendant,     I   do   not 
gee  why  it  should  not  be  detained  as  against  the  plaintiff  for  a 
^neral  balance,  whilst  it  is  clear  that  in  case  of  a  settlement 
'by  the  defendant  with  notice,  or  without  it  colhisively,  the 
judgment  cannot  be  enforced  against  him  for  more  than  the 
'fSm  doe  in  the  particular  case.     It  is  important  too,  that  in 
Veferehce  to  the  lien  of  the  attorney  on  the  judgment,  his  power 
ioiririr  it  should  be  well  understood.     Because  he  has  the  lien 
jlibled,  it  is  not  to  be  imderstood  that  it  supercedes  all  control 
NJliSSSftliid^Uuntiff  has  over  it,  and  that  the  attorney  as  daminw 
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litis,  can  "  marshal  the  proceedings  on  the  judgment  or  execu- 
tion, as  he  may  think  fit."  The  lien  amounts  to  this :  that  he 
has  a  right  to  control  it  for  the  collection  of  fees  through  on 
order  of  tlie  Court  directing  its  use  for  that  purpose  in  the  exer- 
cise of  an  equitable  power  which  appertains  to  it  over  its  own 
process  and  over  the  lien  of  its  officers.  So  in  this  case,  I  ap- 
prehend that  the  attorneys  could  not  Icry  this  execution  in  m- 
vitum  as  to  the  plaintift*  Rice,  upon  the  property  of  Napier  for 
their  fees,  without  an  order  of  Court.  (Barker  vs.  St.  Qiten- 
lin,  \2th  Meeson  ^  Wehhy,  440,  5  Taunton 429.) 

That  the  lien  of  the  attorney  upon  a  judgment  is  restricted 
to  the  costs  of  the  particular  suit,  see  Tidd^s  practice  338,  & 
Barn.  J-  Orcss  535,  5  Dowel,  tf  Ityl  399  S.   C,  4  Bing.  17, 

s.  a 

[11.]  There  is  not  a  uniform  practice  in  the  different  Courts 
of  Great  Britain,  ui)on  the  question  whether  the  attorney's  lien 
is  subordinate  to  the  riglit  of  set-off  in  the  defendant  to  the 
judgment.  Some  of  them  holding  that  the  lien  overrides  the 
defendant's  e<iuity  in  that  regard,  and  others,  that  it  only  at- 
taches upon  any  balance  that  may  remain  after  all  the  equities 
between  the  parties  are  settled. 

In  the  Kings  Bench  the  former  rule  prevails.  {Tidd's  Prac- 
tice 338,  4  Durnford  and  East  123  4,  G  Ibid  45G,  8  Ibid  70, 
1  Maul  if  SeUv  240, 8  Taunt  526,  Montague  on  Liens  59  to  63.)  - 

In  the  Courts  of  Chancery,  vmA  formerly  in  the  Common 
Pleas,  the  latter.  {Taylor  vs.  Pophain  15  Vesey  79,  Ex  parte 
Rhodes  15  Vescy  541,^2  Black  R.  826,  1  H.  Black  It.  28, 
217,  2  Bos.  jf  Fulhr  28,  4  Taunt  320,  8  Ibid  526,  4  Bing. 
16,  1  Price  376,  2  Ball  <f-  Beat.  34.) 

Since  1832,  however,  the  practice  has  been  uniform  in  all 
the  Courts  of  Common  Law  in  Great  Britain,  for  at  the  Hilary 
Term  of  that  year,  by  virtue  of  the  statute  which  authoriises  the 
Judges  of  those  Courts  to  make  rules  with  a  view  to  unifonnify 
in  practice,  they  adopted  a  rule  allowing  the  lien.  (4  Bligh^ 
N.  S.  604,  1  Bowl.  Pr.  Cas.  196,  3  7cim,  638.) 

In  New  York,  I  do  not  consider  that  the  rule  is  very  certain- 
ly  settled.    The  old  practice  of  the  Court  of  Common  Plejt^  iaT 
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XDgland  has  certainly  been  adopted,  so  far  as  all  the  equities 
l)etween  the  parties  are  concerned,  which  grow  out  of  the  caso 
in  which  the  lien  of  the  attorney  ori*;i nates.  But  Chancellor 
Walworth,  in  two  cases,  has  decided  that  other  equities  give 
way  to  the  lien,  an<l  he  also  ire^ists  that  no  other  rule  than  that 
has  ever  been  adopted  by  the  Courts  of  that  State.  In  Diaj- 
kin  V8,  Vanderbuij,  he  decided,  that  a  party,  against  whom  a 
decree  for  costs  had  been  made,  will  ncit  ))e  permitted  to  sett  off 
against  such  cost^  a  decree  or  judgment  in  his  favor  in  relation 
to  a  distinct  matter  to  the  prejudice  of  the  Solicitor's  lien. — 
But  when  different  claims  arise  in  the  same  suity  or  in  relation 
to  the  same  matter^  they  may  be  arrange<land  set  off  agreeably 
to  equity,  without  reference  to  the  lien  of  the  Solicitor.  (1 
Paige's  R,  622.  3  Johns  R.  247,  also  to  the  same  effect,  4 
Paige  647.  2  Caines  R.  lOo.  See  also  in  favor  of  the  gen- 
eral equities  against  the  Solicitor's  lien.  (6  John  a  Ch,  7f .  317. 
8  Johns  R.  367.     16  Weml  446.) 

[12.]  Chancellor  Kent,  who  adopted  the  rule  of  the  Common 
Flesis,  however,  held  that  the  solicitor's  lien  for  costs  will  not 
be  suspended  until  an  unliquidated  claim  of  the  opposite  party 
can  be  ascertained,  and  a  balance  finally  struck  between  the 
parties.     (6  Johns  Ch,  R,  317.) 

There  being  no  equities  set  up  in  this  record  by  the  defen- 
dant in  the  execution  against  the  i)laintiff  Rice,  this  (juestion  does 
not  arise  ;  and  as  the  Court  expressed  no  opinion  on  it,  I  shall 
express  none  for  myself.  As  to  the  general  lien  of  the  attorney 
upon  the  papers  of  his  client  and  his  special  lien  on  money  and 
judgments,  see  kSfori/  on  Arjencj/  §383.  2  Sch,  .f  Lefrojf  279. 
Ex  parte  Stcrlinrf  16  Venoif  259.  Er  parte  Pembrrton  18 
Vesey  282.  Stevens  vs.  Rlackhrk  1  M.  <(-  S.  535.  Hollis  vs. 
Claridge  4  Taunt.  807.  Montague  on  Lien  59  to  67.  Smith 
on  Mercantile  Law  338,  339.  2  Bell  Com.  §796.  2  Kent's 
0am.  640.  1  Hoffman's  Ch.  Pr.  34,  35,  12  Wend.  261.— 
15  Johns  406.  1  Cotven  172.  4  Ihid  416.  Turn.  ^  Russ. 
804.  2  Keen  181.  Sausse  cj-  Se.  634.  9  Sim.  508. '  Paley 
4^  Agency,  by  Biinlap  181  note  A.  Cr.^  Ph.  458.  6  Madd. 
R.  98.    IRuss.  ^  M.  361.    4  Myh  ^  Or.  854.    3  Smede^ 
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«(•  Marah  214.  32  Laio  Library  {Cross  on  Lien  147.)  10 
Verm.  /?.  184.  G  Price  203.  1  Douglass  238.  C.  T.  if. 
361.  3  Atk.  720.  3  Barn  jf  Cress.  534.  10  J?.  C  L.  R. 
245. 

The  allowance  of  the  Attorneys'  and  Solicitors'  liens  in  the 
Courts  of  Great  Britain,  seems  to  have  originated  there  at  no 
very  early  day  as  a  matter  of  practice.  Lord  Mansfield  some- 
where says  (I  think  it  is  in  Wilh'ns  vs  CarmicJiael^  Douglas 
97)  That  he  himself  had  argued  the  right  of  the  attorney  to  his 
lien  in  a  Court  of  Chancery,  and  it  does  not  therefore  date  far- 
ther back  than  his  day.  He  says  fiirthcr  in  the  case  last  refer- 
red to,  tliat  it  "  Was  established  on  general  principles  of  jus- 
tice.'* Lord  Kenyon  said  in  liead  vs.  Dupper,  "The  princi- 
ple has  been  long  settled,  that  a  party  should  not  run  away 
with  the  fruits  of  a  cause,  without  satisfying  the  legal  demands 
of  his  attorney,  by  whose  industry  and  expense  those  fruits 
were  obtained.'*  (0  Term  It.  301.)  Gradually  the  practice 
of  the  Courts,  founded  on  principles  of  justice,  took  the  form  of 
a  fixed  principle  of  the  Common  Law,  and  now  the  Attorney's 
lien  is  as  firmly  seated  in  English  jurisprudence  as  any  other. 
But  it  is  insisted  that  in  England  the  lien  exists  only  as  security 
for  the  costs  which  by  Law  arc  taxable  in  the  course  of  the  bu- 
siness of  the  Attorney,  and  has  never  been  extended  to  any 
compensation  other  than  that,  and  can  be  extended  here  no 
farther.  L'pon  this  reasoning  lawyers  in  Georgia  have  no  lien 
whatever  ;  for  with  us  they  arc  entitled  to  no  costs.  But  I  do 
not  understand  it  to  be  limited  in  England  to  legal  costs.  It 
exists  there,  for  the  Attorney's  bill,  and  that  is  made  up  of  his 
fees  ascertained  by  Law,  and  his  disbursements  and  charges  on 
account  of  his  client.  If  the  idea  of  the  Counsel  was  true  as  to 
the  limitation  in  England,  I  should  find  no  difficulty  in  extend- 
ing the  lien  to  the  fees  of  Counsel  in  Georgia.  The  rule  which 
secures  legal  costs  where  legal  costs  are  provided  by  Law  as  a 
compensation^  will  by  an  in'csistiblc  implication,  secure  the 
compensation  agreed  upon  by  the  parties,  where  none  is  provi- 
ded by  law.  Disbursements^  however,  come  in  imder  the  Ken 
in  England,  and  although  these  arc  made  to  constitute  a  part 
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^^  the  Attorney's  bill,  yet  stand  upon  a  difforcnf  footing  from 
'^we  co»t3  which  the  Law  provi<les  an  a  couipcneation.     They 
^f  e  claims  standing  in  account,  against  the  client,  and  if  for 
tliem  the  lien  prevails,  why  should  not  a  claim  for  nervices  ren- 
dered, be  also  covered  by  the  lion  ? 

[13.]  Upon  the  analogy  of  the  law  of  this  Hen,  fees  agreed 
Upon  by  express  or  implied  contract  with  the  client,  are  protect- 
ed under  the  Common  Law  in  Georgia*  It  Is  not  true,  how- 
ever, that  the  lien  in  Great  Britain  grows  out  of  the  fact  that 
the  Law  there  makes  provision  for  the  compensation  <»f  the 
Attorney.  Whatever  may  have  been  the  view  which  British 
lawyer.s  primarily  entertained  of  tliis  Hen,  it  now  rests  upon 
higher  and  firmer  ground.  It  nrsts  upon  that  principle  of  jiw- 
tice  and  right  upon  which  any  otlier  lien  is  sustained.  It  is  a 
security  for  a  debt.  The  particular  Hen  which  the  Attcnmcy 
holds  upon  a  judgment  is  as  strong  an  equitable  title  as  tlic  as- 
signment of  a  chose  in  action.  He  occupies  the  position  of  an 
assignee  of  the  judgment.  Pee  Lord  ManHfidd  and  Judge 
Spenser  to  this  point  in  Martin  vr,  Ifawks,  ir>  John's  11.  40')* 
In  a  late  case,  Lord  Cottcnhmn^  speaking  of  the  general  lien 
of  the  Attorney  upon  the  i)apers  of  his  client,  takes  the  gnmnd 
that  there  is  no  difference  between  that  and  any  other  security 
for  a  debt,  and  that  there  is  no  distinction  in  the  law  of  lien 
between  that  of  a  Solicitor  and  that  of  any  other  party.  His 
language  is,  ''  I  can  not  see  how  there  can  be  any  sound  dis- 
tinction between  the  case  of  a  Solicitor,  claiming  a  lien  on  the 
{mpcrs  of  his  client,  and  the  case  of  any  other  creditor  who 
holds  a  security  for  his  debt.  It  was  suggested  at  bar  that  the 
existence  of  a  special  contract  would  make  a  tlifference ;  but 
there  is  in  fact  no  ground  for  such  a  distinction.  Liens  exist- 
ing by  the  custom  of  trade  or  the  practice  of  a  profession  arc 
equivalent  to  contracts — and  I  know  of  no  distinction  in  the 
law  of  lien  between  that  of  a  SoHcitor  and  that  of  any  other 
party."  PaUy  on  Agevci/y  hy  Dunlap  132.  Note.  Rich- 
ords  M.  Platelj  Cr.  ^  Ph.  457.)  Here,  then,  are  the  true 
gronnds.  Attorneys  and  Solicitors  are  upon  the  footing  of 
crediton,  and  their  Hen  is  upon  the  footing  of  securities.    And 
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there  is  no  difference  between  the  lien  of  Attorneys  and  Solicit 
tors,  and  the  lien  of  any  other  persons.  Their  liens  are  upon 
the  footing  of  factors  and  other  agents'  liens.  And  as  these 
hold  liens  not  only  for  charges  and  disbursements,  but  also  for 
compensation,  cither  fixed  by  the  usage  of  trade  or  by  agree- 
ment, so  also  have  Attorneys  and  Solicitors  liens  for  their  com- 
pensation, whether  that  compensation  Ix)  settled  by  the  Law, 
in  the  form  of  costs,  or  be  agreed  upon  by  the  parties,  or  deter- 
mined by  the  established  usage  of  the  profession.  Doubtless 
the  lien  of  an  Attorney  may  be  waived  as  other  liens  of  like 
character  may  be.  (2  Kent's  Corn.  640,  Story  on  Agency 
378  to  381.)  Such  are  the  conclusions  to  which  we  have  ar- 
rived upon  this  subject.  And  with  such  views^  the  ruling  of 
the  Judge  as  to  the  contract  between  Napier  and  the  defend- 
ants in  error,  must  necessarily  ])c  sustained.  If  they  had  a 
particular  lien  upon  this  judgment,  by  virtue  of  which  they 
were  entitled  to  enforce  it  against  him  for  their  fees,  then  for- 
bearance to  press  it,  was  a  good  consideration.  And  although 
it  be  true,  as  I  have  before  said,  that  an  order  of  Court  woidd 
be  necessary  to  ena])le  them  to  use  the  execution,  yet  the  right 
to  use  it  at  all — the  existence  of  the  lien — is  sufficient  consid- 
eration to  support  the  contract.  A  contract  which  recognizes 
and  extinguishes  a  legal  right,  is  a  valid  contract. 

[14.]  Napier  recognizetl  the  right,  and  agreed  to  pay  the 
three  thousand  dollars  in  satisfaction,  under  a  release  of  the 
balance  of  what  was  due  to  them,  they  stipulating  at  the  same 
time  to  deliver  the  FL  Fa,  to  him,  that  he  might  reimburse 
himself  out  of  Carey.  The  Fi.  Fa,  was  delivered,  and  in  our 
judgment  his  claim  to  recover  back  the  money  paid  according 
to  the  stipulations  of  this  contract,  is  without  grace,  and  with- 
out legal  right.  The  reversal  of  the  judgment  does  not  affect 
the  contract — it  was  a  valid  judgment  at  the  time  it  was  enter*^. 
ed  into.  It  is  said  that  a  part  of  the  consideration  moving 
from  them  to  Napier  has  failed,  and  therefore  the  plaintiff's 
action  ought  to  be  sustained — and  the  position  is  sought  to  be 
sustained  thus :  The  defendants  in  error  stipulated  to  transfer 
the  execution  to  Napier,  that  he  might  indemnify  himself  by  • 
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levy  upon  tho  property  of  his  principal :  when  the  judgment 
ma  reversed,  the  execution  became  a  nullity,  and  therefore  the 
consideration  of  the  contract  failed.  But  this  will  not  do  for  aev- 
eral  reasons.  It  might  be  sufficient  to  say,  that  tho  defendants  in 
error  made  no  guarantee  of  the  perpetual  validity  of  the  judgment. 
They  only  stipulated  to  deliver  the  execution  to  him  when  he 
should  call  for  it ;  and  it  was  delivered  to  him.  Again,  it  was  a 
subsisting  regular  process  when  he  received  it,  and  its  annihilation 
by  a  reversal  of  the  judgment,  was  not  caused  by  any  aet  of  theirs 
— the  movement  to  reverse  it  must  needs  originate  with  the 
parties  bound  by  it,  to  wit,  Napier,  and  his  principal,  Carey ; 
and  it  did  originate  with  them,  and  when  it  was  reversed  by  a 
dismissal  of  the  writ  of  error  before  the  Supreme  Court,  it  was 
80  reversed  because  Mr.  Napier  voluntarily  declined  becoming 
a  party  to  that  writ  of  error.  In  the  whole  matter  he  was  pro- 
somcd  to  be  cognizant  of  his  legal  rights — ^lic  was  cognizant  of 
the  facts  upon  which  they  depended — he  admitted  the  amount 
cbimcd  by  them  for  their  fees,  and  is  most  clearly  forever  con- 
cluded. The  release  made  to  him  before  tlie  judgment  was 
made  impotent  by  the  judgment,  and  the  subsequent  release 
had  no  elSect  upon  the  lien  of  the  counsel,  because  made  after 
notice.  Number  24  is  affirmed,  and  the  judgment  of  the  Court 
below,  in  the  cause  stands  affirmed ;  the  costs  abiding  the  judg- 
ment of  this  Court  upon  each  writ  of  error. 


No.  16. — John  S.   Means,  claimant,  plaintiff  in  error,  vs. 
Durham  G.   Sanders,  defendant. 

P-]  BxecntioDS  are  levied  upon  land,  as  the  propcrtj  of  the  defendant, 
which  is  claimed  by  B.,  and  a  verdict  rendered,  finding  it  suf)jcct.  After- 
wwdi  B.  conveys  it  to  C,  and  it  is  levied  upon  as  the  property  of  C,  bj 
meations  in  (aror  of  D.  and  D.  becomes  the  purchaser  at  Sheriflf 's  sale, 
vith  ictaal  notice  of  the  litigation  betwc^on  the  j^Ulntiff  in  exccotioik,  and 
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B.  D«  puts  in  his  claini  to  the  lan^l  when  offered  for  8ale  under  the  origi- 
nailery:  Heldf  ihhi  his  title  derived  from  D.,  ihtungh  C.^  yields  to  the 
lien  of  the  jud(rmeiit£t,  and  tbst  his  title,  thus  derived,  is  rourluded  hj  tlie 
Judgment  on  B's.  claim. 

Claim,  in  Macon  Superior  Court.     Decided  by  Judge  Pow- 
BR8>  June  Term,  1858. 


The  facts  in  this  case  arc  as  follows: 

In  January,  1842,  a  lot  of  land  Wtas  levied  on  hy  virtue  of  sun- 
dry fi.  fas.^  from  a  Justice's  Court,  in  favor  of  Durham  G. 
Sanders,  V9,  Kelsoe  k  Sims.  The  land  vi*as  claimed  by  Joseph 
Boren ;  and  in  September,  1842,  a  verdict  of  a  jury  was  had, 
finding  the  property  subject.  On  this  verdict  no  jud;rmcnt 
was  entered.  In  June,  1842,  IJorcn  made  :^  deed  to  the  land, 
to  Geo.  W.  Mnrtinlur;  and  in  1J^45,  it  was  kvicd  on  as  the 
property  of  Martinlur,  at  the  instance  of  John  S.  Means,  and 
sold  at  sheriff's  sale,  and  Means  became  the  purchaser.  Sub- 
sequently, the  fi.  fas.  of  Sanders,  above  mentioned,  were  re- 
levied,  and  the  claim  was  interjKvsed  by  Means.  Upon  the 
trial,  it  was  in  evidence,  that  on  the  trial  of  the  fonncr  claim 
ease,  Means  had  acted  as  the  agent  of  Sanders,  and  conse- 
quently knew  of  the  pendency  of  the  judgment,  &c.,  when  he 
bought  the  land.  There  was  an  attempt  to  sh(»w  some  pay- 
ments on  the  judgments  of  Sanders,  and  sundry  testimony  aa 
to  the  title  of  Kelsoe  &  Sims,  &c.  The  Court  charged  the 
jury,  that  if  the  claimant  held  under  Joseph  J^)reii,  and  if  he 
purchase*!  with  notice  of  the  pendency  of  the  cbiim  case,  and 
the  rendition  of  a  verdict  finding  the  property  subject ;  yet, 
.if  the  purchase  was  not  for  the  purpose  of  fraud,  his  title  wa» 
not  affected  by  those  facts. 

The  jury  having  foimd  for  the  claimant,  a  new  trial  was 
moved  for,  on  the  ground  of  error  in  said  charge  of  the  Court, 
And  said  motion,  for  a  new  trial,  being  argued  before  Judge 
Powers^  a  new  trial  was  granted. 

To  wliich  decision,  claimant  now  excepts. 

MiLLEB  &  Miller,  and  Robiksox,  for  plaintiff  in  error. 
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-BuNTKR,  for  defendant  in  error. 

D,  W.  Miller,  for  plaintiff  in  error,  submitted  the  follow- 
*^g  brief: 

1.  The  levy  is  void  for  uncertainty,  10  Oa.  Rep.  74.     18 
^^oA««.  109.     1  Swan.  375.     1 K  ff.  Rep.  93.     12  Ga.  431. 

Ccbb's  Dig.  682. 

2.  There  was  no  return  of  no  personalty,  by  the  levying 
^sonstable.  S  Ga.  224.  7  Humph.  257.  2  Pet.  Card.  Rep. 
154.     CoU'b  Dig.  652.     8  Ga.  224. 

3.  The  judgments  arc  void.  The  Justice's  Docket  wanta 
tihe  entry  of  facts,  to  show  jurisdiction.  Gray  vs.  McNeill^ 
12  Ga.  424.     6  Johns.  126.     15  Johns.  476.     9  Cowen.  61. 

4.  There  was  no  lis  pendens^  when  Martinlur  bought  from 
Boren.     1  Strobhart,  180. 

5.  The  claim  case  of  Sanders  and  Boron,  involved  only  a 
part  of  the  land  now  in  issue — the  28  acres  of  lot  72.  The 
description  of  this  is  too  uncertain.  10  Ga.  74.  Cobb's  Dig, 
11  Ga.  523, 4. 

6.  A  judgment  in  a  claim  case,  has  no  more  effect  than  a 
judgment  in  ejectment  Adams  on  Eject.  327,  215.  851. 
Qtu>t€S  4  Cowen  681. 

7.  The  verdict  against  Boren,  cannot  be  admitted,  without 
the  judgment.  It  has  no  effect  alone.  1  Greenl.  Ev.  554. 
1  Phil.  Ev.  389.  2  Pha.  Ev.  {New  Ed.)  137.  4  PhiL 
Mv.  {New  Ed.)  293. 

8.  Verdict  will  not  be  set  aside,  when  there  has  been  evi- 
dence on  both  sides,  and  no  rule  of  Law  has  been  violated. 
7  Oa.  295,  269,  283.     2  Ga.  15.     4.    Ga.  175.    6  Ga.  315. 

6.  R.  Hunter — Brief  of  points  and  authorities,  relied  upon 
by  counsel,  for  defendant  in  error: 

Ist  The  Court  erred  in  its  charge  to  the  jury.  Moans' 
tide  being  affected  by  the  verdict  and  judgment  rendered  in 
the  claim  caee.     1  Greenleaf  §  586.     11  Ga.  Rep.  265.    1 
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J.  Ch.  Rep.  565,  416.  2  PowcU  on  Mortgages,  p  624,  {NcU 
1.)  9  Ga.  Rep.  247.  11  Ga.  Rep.  641.  Hot^^hk.  548. 
12  Ga.  Rep.  429.  1  Starkie  190,  192,  '3. 

2nd.  Verdict  of  the  jury  unsupported  by  evidence,  and  the 
Court  will  grant  a  new  trial.     10  Ga.  Rep.  384. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

Several  interesting  questions  were  argued  by  the  counsel 
for  the  plaintiff  in  error,  in  this  case,  which  we  do  not  feel  at 
liberty  to  decide,  because  they  were  not  passed  upon  by  the 
Court  on  the  trial.  Such  as  the  question,  as  to  the  uncertainty 
of  the  levy — the  want  of  a  return  on  the  fi.  fas.  of  no 
personal  property — ^the  insufficiency  of  the  Magistrate*! 
entries  on  his  docket,  &c.  As  the  case  goes  back,  counsel 
will  yet  have  an  opportunity  of  making  these  points,  and  if 
they  think  proper,  of  bringing  them  to  this  Court.  The  rec- 
ord requires  our  judgment  only  upon  the  judgment  of  the 
Court,  awarding  the  new  trial.  The  new  trial  was  asked  upoB 
two  grounds : 

Ist.  Because  the  verdict  was  without  evidence  :  we  say  thai 
there  was  some  evidence,  and  pass  to  the  2nd  ground. 

[1.]  Which  is,  that  the  presiding  Judge  erred  in  instructing 
the  jury,  '^  That  the  fact  of  Means,  purchasing  the  land  levied 
on,  while  the  same  was  under  levy,  at  the  instance  of  the 
plaintiff,  and  had  been  condemned  as  subject  to  the  execution 
of  the  plaintiff,  under  a  claim  interposed  by  Joseph  Boren ; 
although  the  title  purchased  by  the  claimant,  was  derived  from 
Boren,  and  although  claimant  had  notice  of  the  pendency  of 
the  claim,  and  the  rendition  of  the  verdict  finding  the  land 
subject,  unless  the  jury  should  be  of  opinion  that  the  pur- 
chase of  the  claimant,  was  made  for  the  purpose  of  fraud, 
did  not  affect  his  title." 

All  these  things  we  agree  with  Judge  WarreUj  would  n<A 
affect  a  title  in  Means,  the  claimant,  derived  from  others  than 
Boren,  and  paramount  to  the  lien  of  the  judgments ;  but  ve 
dissent  wholly  from  tho  position,  that  they  do  not  affect  }m  - 
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^l©  derived  from  Borcn.     He  relied  alone  upon  a  title  derived 
*^^  Boren,   and  if  he   had  not,  the  charge   of  the  Court 
^^f c»ly  assumes,  that  a  title  derived  from  Boren,  would   not 
^  ^eeted  by  the  condemnation  of  the  property,  as  liable  to 
'^^  judgments,  against  the  title  of  Bor«n,  put  in  issue  upon  the 
^^  of  the  first  claim  ;  even  with  notice  of  the  pendency  of  the 
^*^  and  of  the  verdict  rendered  in  the  cause.     We  advert  to 
^be  facts.     The  land  in  controversy,   was  levied  upon  by  these 
Executions  in  favor  of  Sanders,    and  claimed  by  Boren :  the 
claim  was  tried  and  a  verdict  rendered,  finding  it  subject 
^nst  the  claim   of  Boren.     Afterwards,  Boren  conveyed  it 
to  Martinlur — Means  holding  a  judgment  against  Martinlur, 
eaosed  it  to  be  levied  upon  and  brought  to  sale,  and  he  (Means) 
became  the  purchaser.     The  original  levy,  by  Sanders,  pro- 
ceeding after  the  termination   of  the  claim  put  in  by  Borcn, 
Meane  interposed  his  claim,  and  upon  the  trial  of  his  claim, 
the  Court  instructed  the  jury  as  above.     It  was  proven  on  the 
bial,  that  Means  had  actual  notice  of  the  litigation  on  Borcn's 
daim — whether  Martinlur  had  notice  of  that  litigation,  except 
in  80  far  as  lis  pendens  was  notice  to  him,  does  not  appear. 
These  are  the  facts.     Now  we  hold,  that  the  decision  of  the 
claim  of  Boren,  was  a  judgment  of  the  Court,  in  favor  of  the 
lien  of  the  judgments,  as  against  Boren's  title,  whatever  that 
was.     This  judgment  was  conclusive  against  Borcn.     It  has  not 
been  impeached — ^it  was  rendered  by  a   Court  having  juris- 
diction, and  there  is  no  pretence  of  its  irregularity ;  and  if  it 
was  irregular,  it  could   only  be   set  aside  for   that  cause,  by 
»  proper  proceeding  before   the  Court  that  rendered  it.     It 
was  not  only  binding  upon  Boren,  but  it   was  binding  upon 
his  privies.     Martinlur  bought  of  Boren,  and  Means  at  Sheriffs 
sale,  bought  Martinlur's  title,  which  was  the  title  of  Borcn — no 
more  and  no  less.     Means  claiming  through  Martinlur,  and  he 
through  Boren  ;  Means  was  a  privy  in  Law  to  Boren,  and  is 
as  much  concluded  by  the  judgment  in  the  claim  suit  as  Boren 
hkaaelf.     And  to  make  the  case  conclusive  against  him,  as  to 
fmj  Eqiuty,   he  had  notice — actual  notice  of  the  litigation, 
the  plaintifif  in  execution  and  Boren.    It  is  proven, 
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that  ho  attended  to  the  claim  case  for  BorexL  Martin] 
want  of  notice,  will  not  protect  Means.  He,  Means,  boi 
property  subject  to  the  lien  of  the  judgments,  and  he  acqu 
Martinlnr's  title,  which  was  subject  to  that  lien.  The  doct 
of  notice,  so  far  as  Martinlur  is  concerned,  does  not  ap|d 
the  case.  The  lien  of  the  judgments  must  prevail,  aside  i 
any  other  consideration ;  unless  Means  can  show  a  title  supc 
to  that  lien.  He  does  not  do  this,  but  rests  upon  a 
(Boren's)  which  has  been  adjudged  inferior  to  the  lien  of 
judgments. 

In  this  case,  the  judgment  in  the  first  claim  was  not  enfti 
up.  There  is  no  evidence  that  the  judgment  on  the  vei 
rendered,  waA  arrested  or  a  new  trial  granted.  So  far  as 
records  disclose  the  facts,  the  plaintiff  in  execution  is  enti 
to  enter  it  up  at  any  time  upon  application  to  the  Ck 
We  do  not  say,  but  that  exception  to  the  inadmissibility  of 
verdict  in  evidence,  without  the  judgment,  might  have  1 
good.  It  does  not  appear,  however,  that  any  such  exce]) 
was  taken,  and  if  it  was,  it  is  not  brought  here.  But  all  conai 
ation  of  this  point  is  now  unnecessary,  for  the  charge  of 
Court  assumes  a  judgment.  The  Judge  says,  that  if 
property  was  condemned,  as  liable  to  the  plaintiff's  executi 
&c.,  then  Means*  title  is  unaffected.  He  means  a  1 
condemnation. 

Let  the  judgment  be  affirmed. 


No,  17. — ^Nicholas  Tompkins,  plaintiff  in  error,  vs.  Roi 
CoiiRY,  administrator  of  Wm.  J.  Garmany,  defendant 

[1.]  The  verdict  of  the  jury  will  be  set  aside,  and  a  new  trial  ordered 
only  when  it  iu  withont  evidence  to  warrant  it,  but  ag^tlMt  the 
testimoDy  submitted  uiiun  the  point,  to  which  their  finding  has 
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The  verdict  of  the  jury  will  be  set  aiiide  an  o«intrary  to  Law,  when  tt 
'^iXa  to  cover  all  the  iBPues  made  hy  the  pleadiri$(s,  and  Uie  proofs  sub- 
mitted in  support  thereof. 

In  Equity,  in  Heard  Superior  Court.     Tried  before  Judgo 
^lllL,  April  Term,  1853. 

The  facts  in  this  ca8c  are  as  follows^ : 

In  October,  1830,  Nicholas  Tompkins  sold  to  Wm,  J. 
Garmany,  a  tract  of  land,  for  the  sum  of  816,000;  for  the 
pnrchsisc  money  of  which  he  took  Gannany's  notes,  duo  as 
follows:  $8,000,  January  1,  1841;  3,000,  January  1,  1842; 
13,000,  January  1,  1843  ;  $4,000,  January  1,  1844  ;  besides 
13,000,  which  was  paid  in  cash.  To  secure  the  notes,  he  took 
a  mortgage  on  the  premises.  In  1840,  Garmany  re-sold  the 
land  to  Tompkins,  on  the  following  terms,  as  stated  by  a 
witness,  who  took  it  down  in  writing  at  the  time  :  '^  Tompkins 
was  to  take  back  the  land  at  $11,000,  in  Garmany's  notes; 
md  as  Ghirmany  was  involved,  and  there  were  executions 
against  him,  Tompkins  was  not  to  take  a  deed  from  Gurmany, 
ktt  the  land  should  be  made  subject  to  the  executioas ;  but 
Tompkins  was  to  foreclose  the  mortgage,  and  have  the  land 
sold,  and  bid  it  in,  and  let  it  bring  what  it  might ;  Gurmany 
was  to  have  credit  on  the  mortgage,  for  eleven  thousand 
dollars,  in  the  notes  which  Tom])kins  held  for  tho  original 
purchase  money.  That  Tompkins  was  owing  Garmany,  on 
sundry  account£i,  about  $1,780,  which  was  agreed  to  bo  placed 
as  a  credit  on  the  last  note  due,  which  they  called  the  large  note, 
for  $4,000  ;  and  that  this  credit  was  put  on  the  note  last  due, 
because  they  wanted  the  mortgage  foreclosed  on  the  notes  that 
Ml  due  first ;  that  it  might  be  done  as  soon  as  possible.  That 
ike  credit  of  eleven  thousand  dollars  was  not  to  be  entered 
on  the  notes  then,  but  when  the  mortgage  was  foreclosed, 
ind  there  was  to  bo  no  interest."  Under  this  contract, 
Oaimany  gave  immediate  possession  of  the  premises  to 
VompkiDB.  This  was  the  testimony  of  Josiah  Jacobs,  tho 
» who,  in  the  suit  hereinafter  mentioned,  testified  as  to  the 
Subsequently  Garmany  died ;  no  farther  steps  having 
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been  takcu  in  the  matter ;  and  in  1845,  Coriy,  his  administrator 
brought  his  action  of  ejectment  against  Tompkins,  to  recoT« 
back  the  premises.  Tompkins  filed  his  bill  in  Chancery  foi 
injunction  of  tlie  ejectment  suit,  and  for  a  specific  performaoo 
of  the  contract.  The  bill  alleged,  substantially,  the  fore 
going  facts. 

The  answer  of  the  administrator  to  this  bill,  set  up  tlu 
Statute  of  Frauds,  as  a  defence  against  the  contract ;  and 
asserted  that  there  were  credits  to  which  the  notes  weit 
entitled. 

The  testimony  of  complainant  has  been  above  recited,— 
The  defendant  offered  no  testimony.  The  jury  returned  thf 
following  verdict:  "We,  the  jury,  decree  the  right  to  the 
complainant,  to  foreclose  the  mortgage,  after  paying  to  tin 
defendant  the  sum  of  thirteen  hundred  and  forty  eight  dollan 
and  sixty  one  cents,  and  that  the  costs  of  suit  be  divided 
between  the  parties  at  variance."  Whereupon,  complainanl 
moved  for  a  new  trial,  on  tlie  ground,  that  said  verdict  iru 
contrary  to  and  witbput  evidence,  and  was  contrary  to  Law. 

The  Court  refused  the  motion,  and  complainant  excepted 
to  said  refusal. 

B.  H.  Hill,  for  plaintiff  in  error. 

No  one  appearing  for  defendant  in  error,  the  plaintiff  had 
leave  to  proceed  ex  parte. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion* 

[1.]  We  are  clear  that  a  new  trial  should  have  been  granted 
in  this  case.  There  is  not  a  scintilla  of  testimony  to  wamnl 
the  verdict.  It  could  only  have  been  rendered  by  compnting 
interest  on  the  items  of  mutual  indebtedness  between  the  par* 
ties :  that  is,  on  the  9II9OOO  against  Tompkins,  from  the  tiiii^ 
he  went  into  possession  of  the  land,  in  October  or  November 
1840 ;  and  then  on  each  of  the  notes  of  (rannany,  as  thnf 
severally  fell  due,  up  to  the  time  of  rendering  the  deereei  aw 
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letting  off  one  against  the  other,  and  striking  a  balance. 
And  this,  the  jury  could  not  do,  in  the  face  of  the  testimony 
of  Josiah  Jacobs,  who  swears  positively,  that  no  interest  was 
to  be  reckoned  on  either  side  ;  and  his  oidonce  is  uncontra- 
dicted. 

Without  calculating  interest,  there  should  have  been  a 
decree  of  $200  for  the  complainant.  Garmany  was  still 
owing  Tompkins  the  three  first  installments  for  the  land,  of 
93,060  each ;  making  $9,000 ;  and  $2,200  on  the  last  or  large 
note,  as  the  parties  called  it,  viz :  $4,000,  with  a  credit  of 
$1,800 ;  making  the  whole  amount  of  Garmany *s  indebted- 
ness to  Tompkins  $11,200.  From  this  sum,  deduct  the 
$11,000,  owing  by  Tompkins  to  Garmany,  on  the  re-piu-chase 
of  the  land,  and  it  leaves  a  balance  in  favor  of  Tompkinsi, 
of  $200.  Instead  of  which  the  jury,  not  only  without  proof, 
but  against  the  oath  of  the  only  witness,  who  deposed  as  to 
die  agreement,  returned  a  verdict  in  favor  of  the  defendant, 
for  $1,348  61. 

[2.]  Besides,  the  verdict  is  contrary  to  Law.  It  does  not 
find  the  issues  made  by  the  pleadings,  and  submitted  to  the 
jury  for  their  consideration.  There  is  no  finding  as  to  the 
prayer  for  a  perpetual  injunction,  against  the  several  actions 
of  ejectment,  brought  by  the  administrator  of  Garmany, 
against  Tompkins  and  his  tenants;  nor  as  to  the  plea  of 
payment,  filed  against  the  proceeding  for  the  foreclosure  of 
the  mortgage.  And  yet,  upon  a  settlement  of  the  account 
between  the  parties,  Tompkins  was  entitled  to  this  relief. 

We  must,  therefore,  send  this  case  back.  On  the  re-hear- 
ipigy  it  will  be  competent  for  the  defendant  to  offer  proof  of 
payments,  by  his  intestate,  provided  any  were  made.  If  this 
dimild  be  done,  and  the  mortgage  debt  be  found  to  be  unpaid, 
H^ompkins  must  discharge  the  amount,  before  he  will  be 
mtiilad  to  a  decree,  for  the  re-conveyance  of  the  land. 

We  do  not  intend  to  pre-judge  the  rights  of  creditors,  if  there 
he  any ;  and  we  infer  from  the  record,  that  there  are  outstand- 
«lg  debts  still  due  and  unpaid,  against  the  estate  of  William  J. 
Tor  Pleasant  H.  Whitaker  testifies  that  he  held 
VOL.  xrv,  36 
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executions  against  the  deceased,  and  had  tried  since  his  death     .m:M\ 
to  make  the  money  on  them,  but  had  been  unable  to  find     f>i 
property,  out  of  which  they  could  be  satisfied.     The  claims  of  "^fr^i 
the  creditors,  could  only  be  brought  under  judicial  cogniunoe    ^^^ 
by  the    answer  of  Mr.    Corry,    the  legal  representative  of  ^^t-^ 
Gannany;    or  by  Bill  of  Interpleader,   filed  at  their  own    mrmi 
instance.     In  remanding  this  cause,  we  cannot  give  directicHiBy    ^-^ 
as  to  the  creditors,  because  they  are  not  before  us,  oa  partie0  ^^ls 
to  this  proceeding.     The  Court  of  Chancery,  will  be  open  to  ^zm 
them  at  any  time,  up  to  the  final  decree,  which  may  be  rendered  .^B 
in  the  premises. 
Judgment  reversed. 


No.  18. — Carter  L.  Wilkinson  et  al  plaintifis  in  error  w. 
Stepubn  Castellow,  defendant  in  error. 

[1.]  The  Sundays  cmhrsicod  in  the  thirty  days,  in  which  ii  bill  of  exceptions 
is  required  to  })e  ccrtilicd  niid  si;;jncd  by  the  presiding  Judjp,  the  same  lin- 
ing "  Statutory  time,"  arc  not  to  be  excluded. 

A  motion  was  made  to  dismiss  the  writ  of  error  in  this  oauaet 
on  the  ground  that  the  bill  of  exceptions  was  not  signed  by 
the  Judge  >nthin  thirty  days  from  the  adjournment  of  tlie 
Court  below. 

The  bill  of  exceptions  was  signed  on  the  6th  June,  18&S, 
and  the  presiding  Judge  certified  that  it  was  presented  to  him 
on  the  5th,  but  tliat  day  being  Sunday,  he  had  declined  to 
sign  until  the  next  day  ;  and  that  Houston  Superior  Court,  st 
which  tlie  cause  was  tried,  adjourned  on  the  Gth  May,  1853. 

Whittle  &  Waruen  for  the  motion. 
DeGraffknueih,  Hunter  &  Hill,  contra. 
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[1.]  The  bill  of  exceptions  was  handed  to  llic  Judge,  in  this 

B,  on  the  thirtieth  day,  after  the  adjournment  of  the  Court, 
and  that  day  was  Sunday.  He  therefore  refused  to  sign  it, 
nntil  next  day.  It  is  now  insisted,  that  this  bill  of  excep- 
tions was  not  signed  within  the  time  prescribed  by  law. 

Tlic  time  thus  prescriliccl,  is  "  Statutory  time ;"  and  it  has 
beenalwa}i3  heM,  that  the  Sundays  embraced  in  such  time,  are 
not  to  be  regarded  as  '*  dv^s  noiij*  unless  there  be  a  special  ex- 
ception to  this  effect;  as,  for  example,  in  the  Constitution  of 
the  United  States,  specifying  the  time  in  which  the  President 
shall  sign  all  bills,  &c.     {Con.  Art.  1,  Sec.  7.) 

It  is  true,  that  in  the  case  of  Neal  ct  al.  v».  Crvw^  12  Ga. 
B.  93,  this  Court  held,  that  Sunday  is  not  to  be  counted  as  one 
of  the  four  days  in  whicli  appeals  are  to  be  entered.  But  the 
Court  put«  its  decision  expressly  upon  the  ground,  that  the  law 
regulating  this  subject,  is  not  to  be  considered  with  reference  to 
the  rule  above  cited,  applicjible  to  "  Statutory  time ;"  but  is  to 
be  "  Construed  in  the  light  of  the  rules  of  practice,  which  ob- 
tain in  the  Courts  of  Westminster  Hall;"  and  especially  the 
Court  of  King's  Bench,  where  "  Sunday  was  never  reckoned 
as  one  of  the  four  days,  in  entering  up  judgments." 

In  the  same  case,  this  Court  says :  "We  still  hold,  that  Sun- 
day is  not  to  be  disregarded,  whether  it  be  the  first  or  the  last, 
or  an  intervening  day,  in  counting  the  various  times,  provided 
fcy  law,  for  the  service  of  writs,  notices,  and  all  such  matters." 

For  the  same  reason,  we  must  hold,  in  this  case,  that,  inas- 
nmch  as  the  Statute  positively  recjuires  the  bill  of  exceptions  to 
be  signed  within  thirty  days,  without  excepting  the  Sundays 
intervening;  and  as  we  are  not  authorized  to  c(»nstrue  this  pro- 
vision in  the  light  of  any  common  law  practice,  allowing  such 
<aception,  (there  being  none  applicable  to  the  ca^fc,)  the  writ 
of  error  must  be  dismissed. 
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No.  19. — ^N.   Owsley  &  Son,  plaintiffs  in  error,  t^.  Phiup 
Woolhopter,  defendant. 

[1.]  The  pluintiff,  declaring  as  A.  B.,  Agmt^  sues  in  his  own  right ;  and  the 
term  agent,  is  nn  addition  to  the  name  only,  and  descriptive  of  the  person. 

[2.]  The  affidavit,  in  cases  of  garnishment,  need  not  set  forth  the  name  of  the 
persons  against  whom  the  summons  is  to  issue. 

[3.]  It  is  not  competent  for  a  witness  to  testify  to  the  indchtedness  of  the  de- 
fendant to  the  plaintift,  when  it  appears  that  he  derives  his  knowledge  of 
the  fact  entirely  from  an  account  rendered  him,  from  the  books  of  a  third 
person.  His  evidence  is  hearsay  only ;  and  the  books  themselves,  properly 
authenticated,  or  a  transcript  from  them,  is  the  higher  and  better  proof. 

[4.]  The  ratification  of  the  unauthorized  act  of  the  Agent,  may  bo  impliedi 
under  certain  circumstances,  from  the  silence  of  the  principal. 

[3.]  If  one  in  the  presence  of  the  principal,  sell  a  parcel  of  goods  of  thelat* 
ter,  as  his  agent,  without  objection,  the  tacit  consent  of  the  principal,  will 
be  presumed,  and  it  will  bind  him. 

[6.]  If  the  agent,  without  authority,  do  an  act,  and  the  principal,  after  a 
knowledge  of  the  fact,  makes  no  objection,  but  acquiesces  for  a  length  of 
time,  and  such  acquiescence  cannot  be  explained  or  otherwise  accounted  for, 
and  which  has  a  tendency  to  mislead  the  agent,  tlic  law  will  construe  such 
silence  as  contrary  to  the  duty  of  the  principal ;  and  hold  him  bound  by  it. 

[7.]  A.,  a  factor  in  Savannah  transacts  business  with  B.,  a  house  in  New  York, 
to  the  amount  of  $370,000,  on  which  a  loss  was  sustained,  on  cotton  alone,  of 
some  $15,000.  A.,  03  the  agent  of  T.,  shipped  C's.  cotton  toB.,  and  this 
constituted  nn  item  in  the  aggregate  of  business  done,  as  well  as  of  loss 
sustained.  On  account  of  his  large  and  liberal  dealings,  B.  compromises 
with  A.,  at  one  fourth :  Held,  that  C.  was  entitled  to  settle  with  A.,  upon 
the  same  terms,  his  portion  of  the  loss. 

Garnishment,  in  Bibb  Superior  Court.  Tried  before  Judge 
Powers,  May  Term  1853. 

The  facts  of  this  case  arc  as  follows  : 

Philip  Woolhopter,  Agent^  had  brought  an  action  in  Chat- 
ham Superior  Court,  against  Mrs.  Ruth  E.  Reid;  and  liad 
caused  Owsley  k  Son,  of  Bibb  county,  to  be  served  with  a  sum- 
mons of  garnishment,  to  declare  what  they  were  indebted  to 
Mrs.  Reid,  or  what  effects  of  her's  they  had  in  possession,  &e. 
The  garnishees  objected  to  the  affidavit,  made  to  obtain  the 
sammons  of  garnishment ;  because  it  was  mudo   by  Henxy 
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Harper,  as  agent  of  W(M)llioptc*r,  who  himself  had  8uod  as 
agent ;  and  consequently,  that  tlie  affidsivit,  bcinfij  made  by  the 
agent  of  an  agent,  was  llletfiil ;  and  furthermore,  that  the  aflR- 
davit  did  not  state  uguin.st  whom  summoHs  of  garnishment  was 
designed.  Both  these  objections  wore  overrule<l  by  the  Court ; 
and  the  garnishees  filed  their  answer,  and  said,  they  did  not 
know  what  amount  they  were  indebted  to  Mrs.  lleid  ;  tliat  there 
was  an  account  between  them,  a  part  of  which  they  did  not  ad- 
mit to  be  correct ;  for  that  a  quantity  of  cotton,  which  they 
liad  consigned  to  her,  for  sale  in  Savannali,  she  had  caused  to 
be  shipped  to  New  York,  without  their  auth(n'ity,  and  sold  at  a 
loss ;  and  that  she  had  compromise*!  the  loss  with  the  New 
York  house,  at  33  J  cents  in  the  dollar,  wliilo  they  were  charged 
with  the  whole ;  which  liability  they  did  not  admit.  This  an- 
swer was  traversed,  and  the  issue  submitted  to  a  jury. 

It  appeared,  from  the  testimony  of  F.  II.  Welhnan,  that  he 
Was  the  agent  of  Mrs.  lleid,  in  carrying  on  the  commission  busi- 
ness in  Savannah ;  and  that  the  bushiess  was  transacted  in  the 
name  of  F.  II.  Welhnan,  Agent ;  and  that  Owsley  &  Son  had 
transacted  a  large  amount  of  business  with  him.     That  he,  as 
agent,  had  shipped  a  quantity  of  tlie  cotton,  consigned  to  him  by 
Owsley  &  Son,  to  the  house  of  E.  &  11.  R.  Graves,  in  New  York  ; 
that  the  cotton  was  sold  in  lHr>l,  in  New  York,  at  a  loss  ;  that 
the  business  of  F.  II.  Wellman,  Agent,  with  E.  &  R.  R.  Graves, 
Amounted,  in  that  year,  to  370,000  dollars  ;  that  on  the  whole 
amonnt,  they  had  sustained  a  loss  of  10,000  dollars,  which,  in 
eonsideration  that  he  was  a  large  dealer  with  them,  the  Graves* 
had  compromised  at  25  cents  in  the  dollar ;  that  the  cotton  of 
Owsley  and  Son  was  a  i)art  of  the  amount  shipped.     It  ap- 
peared further,  from  Wellman's  testimony,  that  he  had  shipped 
the  cotton  of  Owsley  &  Son  to  New  York,  without  authority 
from  them  to  do  so ;  but  that,  in  1852,  about  a  year  after  the 
Bale  of  the  cotton,  and  after  Owsley  &  Son  had  failed,  he  had 
informed  one  of  the  firm  of  the  disposition  he  had  made  of  their 
cotton;  and  that  he  made  no  objection.     The  witness  stated 
that  Owsley  &  Son  were  indebted  to  Mrs.  Rcid,  on  account,  the 
of  96,346  26 ;  and  exhibited  an  account  of  sales  and  ad- 
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*,  showing  the  hahuicc.     On  being  cross-questioned,  it 

kFcd  that  he  obtaino<l  his  knowledge  of  the  amount  of  8ak» 

a  letter  of  E.  k  R.  R.  Graves.     This  was  objected  to  as 

say  testimony ;  bnt  was  udinitted  by  the  Court. 

.'he  Court  charged  the  jury,  that  a  factor  has  no  right  to 

p  the  cotton  of  his  employv?r  to  a  different  market  without 

j  authority ;  but  that  if  Owsley  &  Son  were   afterwards  in- 

rmed  of  what  had  been  done,  and  made  no  objection,  that  it 

mounted  to  a  ratification  of  the  acts  of  the  factor ;  that  they 

mist  look  to  the  testimony,  and  see  wliethcr  the  garnishees  in 

this  case,  made  any  objection  when  so  informed;  that  if  not, 

they  were  bound  by  the  acts  of  their  factor. 

The  Court  charged,  further,   that  the  house  of  E.  &  R.  R. 
Graves,  of  New  York,   could  only  look  to  F.  II.   Wellman, 
Agent,  for  a  settlement,  and  not  to  Owsley  &  Son  ;  that  Ows- 
ley &    Son  were  not  liable   to  them,  and  consequently  could 
claim  no  benefit  from  any  compromise  made  between  them  an' 
Wellman,  as  they  had  no  concern  in  that  transaction.     The  jur 
found  for  the  plaintiff;  and  the  <;arni3hees  except  to  the  S8 
charges  and  decisions  of  the  Court. 

Stubbs  &  Hill,  for  plaintiff  in  error. 

PoE,  NiSBKT  &  PoE,  for  defendant. 

£t/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  a  proceeding  under  the  Garnishment  Law 
State.     On  the  trial,  the  attorney  of  the  garnishee  obJ6 
the  affidavit  upon  which  the  garnishment  issued,  u' 
grounds:  First^  because  it  wa^madc  ].>y  the  agent  of  a? 
"nd.    Secondly^  becaiLse  it  did  not  specify  against  w 
•  '->a<^nt  was  prayed. 
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tcnn  agent,  is  an  adtlition  only  to  tlio  name  of  ihe  plaintiff,  and 
descriptive  of  his  person. 

[2.]  Aa  to  the  other  defect,  that  the  affidavit  does  not  state 
against  whom  summons  of  garnishment  was  dci;ired,  it  is  enough 
to  say,  that  the  law  does  not  require  that  it  uhouhl ;  and  that 
in  practice,  it  would  be  very  inconvenient  if  it  tlid. 

[3.]  Francis  H.  Wellman,  tlie  father  and  a^rrnt  of  Mrs.  Reid, 
in  the  commission  business  caiTic<l  on  by  her  in  ^a\^nnali,  be- 
ing introduced  as  a  witness,  testified,  that  Owslry  &  Son,  the 
garnishees,  are  indebted  to  Kuth  E.  Reid  $(vii<>  20,  being  a 
balance  due  on  cotton  transjietions  between  them,  in  the  Fall  of 
1850,  and  Winter  and  Spring  of  1851 ;  and  exiiibitcd  an  ac- 
count of  sales  and  advances,  showing  said  balance.  On  the 
cross-examination,  it  appeared  that  the  witness  obtained  his 
knowledge  of  the  sales,  from  a  letter  written  by  E.  k  R.  R. 
Graves,  of  New  York.  Whereupon,  his  testimony  was  object- 
ed to  as  hearsay  only  ;  but  admitted  by  the  Court.  And  this 
is  the  next  error  assigned  on  the  record. 

Conceding  tliat  it  was  competent  for  the  witnes:?  to  swear 
positively,  provided  he  would  undertake  to  <lo  so,  to  tl'C  bahince 
of  indebtedness,  on  account  of  the  dealings  between  Owsley  k 
&  Son,  and  Mrs.  Ruth  E.  Reid  ;  yet,  wlien  it  was  disclosed  by 
the  cross-examination,  that  he  derived  all  his  knowledge  from 
the  data  furnished  him  by  Messrs.  E.  &  R.  R.  Graves,  the 
commission  merchants  in  New  York,  who  sold  the  cotton  of 
Owsley  &  Son,  it  became  evident,  from  that  time,  that  his  testi- 
mony was  illegal ;  an<l  it  should  have  been  withdrawn  from  the 
jury.  The  books  of  E.  k  R.  R.  Graves,  properly  authenti- 
cated, was  the  source  from  which  this  better  proof  shouM  have 
been  drawn. 

[4.]  But  the  main  point  in  this  case,  is  this,  Owsley  k  Son, 
the  garnishees,  drew  largely  and  at  sundry  times,  upon  Mrs. 
Reid  or  her  agent,  Wellman,  at  Savannah.  They  shipped  cotton 
to  Mrs.  Reid,  or  Wellman,  her  agent,  to  meet  the  i)aymen.'  of 
their  drafts.  It  should  have  been  sold  in  that  market.  ]Mi-8. 
Reid,  or  her  agent,  re-shipped  three  lots  of  that  cotton,  to-wlt : 
64,  84  and  97  bales,  without  authority,  and  contrary  to  the 
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usages  of  trade,  to  Messrs.  E.  &  R.  R.  Graves,  of  New  York. 
On  this  transaction,  there  was  a  heavy  loss  sustained,  and  just 
about  sufficient  to  cover  the  amount  of  indebtedness  against  the 
garnishees.  Having,  as  it  is  admitted,  no  previous  authority 
to  do  this,  reliance  is  had,  upon  a  subsequent  ratification  of  the 
New  York  sale.  Mr.  Wellman  testifies,  that  after  Owsley  & 
Son  had  failed,  which  is  proven  by  Groce,  to  have  been  in  Feb- 
ruary or  March,  1852,  twelve  months  after  the  sale  of  their 
cotton  in  New  York,  that  he  (the  witness)  communicated  to  one 
of  the  Messrs.  Owsley's,  for  the  first  time,  the  fact  that  their 
cotton  had  been  8hii)ped  to  New  York  and  been  sold  there ; 
and  that  he  ma<le  no  objection — in  other  words,  said  nothing. 
Does  silence,  under  such  circumstances,  amount  to  a  ratifica- 
tion of  an  unauthorized  act  of  an  agent  ?  The  Court  below 
instructed  the  jury  that  it  did.  We  cannot  concur  in  that 
opinion. 

We  do  not  deny  but  that  ratification  may  be  implied, 
even  from  the  silence  of  the  principal.  If  I  ship  cotton  to  my 
factor  at  Savannah,  and  he  informs  me,  that  owing  to  the  de- 
rangement of  the  currency  there,  the  want  of  shipping  in  port, 
or  any  other  cause,  it  will  be  greatly  to  my  benefit  to  have  the 
produce  forwarded  to  New  York  and  sold,  and  I  do  not  object, 
he  might  probably  infer  my  consent  or  acquiescence. 

[5.]  So,  if  one,  in  the  presence  of  the  principal,  sell  a  parcel  of 
goods  of  the  latter,  as  his  agent,  without  objection,  the  tacit 
consent  of  the  principal  will  be  presumed ;  and  it  will  bind 
him. 

[G.]  In<lced,  if  the  agent,  without  authority,  should  do  any 
act,  and  the  principal,  after  a  knowledge  of  the  fact,  should 
make  no  objection,  but  acquiesce  for  a  length  of  time — espe- 
cially where  such  acquiescence  cannot  be  explained  or  otherwise 
accounted  for  ;  and  which  has  a  tendency  to  mislead  the  agent ; 
in  all  such  cases,  and  many  others,  which  might  be  supposed, 
the  law  would  construe  such  silence  as  contrary  to  the  duty  of 
the  principal ;  and  he  would  be  held  bound  by  it.  (1  Liverm. 
on  Agencj/y  45,  47.) 

But  in  the  case  befoi-c  us,  no  such  presumption  arises.     The 
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wtton  was  Pont  to  a  diflTcreiit  market,  anil  f^Ad  without  orders. 
^o  notice  is  given  to  the  principal  for  twelve  months ;  it  is 
^'^^n  casually  mentioned  merely,  to  one  of  the  joint  owners  of 
tl^e  cotton,  who  says  nothing.  It  does  not  iippear  even,  that 
^ne  terras  upon  which  the  cotton  was  sold,  were  communicated. 
S^h  silence  cannot  be  construed  into  a  ratification  of  the  un- 
*^thorited  act. 

[T.]  Upon  this  state  of  the  case,  instead  of  charging  the 
^sleys  with  the  loss  which  occurred  in  New  York,  an  account 
*«onld  be  taken  between  Owsley  &  Son,  and  Mrs.  Reid,  esti- 
mating their  cotton  at  what  it  was  worth  in  Savannah,  at  the 
^iJBc  it  was  forwarded  to  New  York,  and  the  balance  struck  be- 
tween that  and  the  amount  of  her  advances  to  the  Owsleys; 
•nd,  according  to  the  te^tiniony  of  Mr.  Well  man,  this  mode  of 
computation,  would  about  make  the  parties  even.  All  this, 
however,  is  properly  the  subject  of  pi-oof  on  the   trial. 

This,  it  seems  to  us,  constitutes  the  ef[uity  of  this  transac- 
tion between  these  parties;  especially  when  it  is  remem- 
bered that  Mr.  Wellman  admits,  in  his  evidence,  that  he 
never  rendered  to  the  Owsleys,  at  any  tintf,  an  account  of  the 
Jfewr  York  sales  ;  and  moreover,  that  the  Messrs.  Graves'  were 
not  entitled  to  look  to  the  Owsleys  for  any  loss  on  account  of 
this  transaction ;  but  on  the  contrary,  that  it  fell  exclusively 
vspon  Mrs.  Reid. 

The  Court  was  requested  to  charge  the  jury,  that  if  Mrs. 
Reid  acted  as  the  agent  of  Owsley  &  Son,  in  forwarding  to  E. 
A  R.  R.  Graves  the  cotton,  and  afterwards  settled  the  loss  sus- 
tained on  this  shipment,  at  twenty-five  cents  in  the  dollar,  that 
then,  she  was  only  entitled  to  receive  that  amount  of  her  prin- 
cipal. This  the  Court  refused  to  do ;  but  instead,  thereof,  in- 
structed the  jury,  "  That  // E.  &  R.  R.  Graves,  could  only  look 
to  the  personal  credit  of  Mrs.  Reid,  or  Wellman,  as  her  agent, 
«nd  not  to  the  garnishees,  Owsley  &  Son,  for  reimbursement, 
in  that  event,  it  was  no  concern  of  Owsley  k  Son,  upon  what 
terms  the  loss  was  compromised.'' 

l!he  charge  as  asked,  should  have  been  given ;  and  the  charge 
.  BB  made,  is  wrong  in  this :  the  charge  as  requested,  is  upon  the 
VOL.  xiv.  17 
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assumption  that  the  jury  might  possibly  Wlieve,  that  Mrfe^* 
Reid  iictetl  by  uuthority  of  her  principal,  eitlier  previously  delcE^ 
gated  or  eiubsiMjueutly  reco^nizetl,  iu  shipping  the  cotton  to^ 
New  York.  AVhereiis,  tlie  charire  as  given.  i.s  based  upon  aix  j 
entirely  difTeront  and  c«»utrarv  stjfcto  of  facts — not,  a;^  the  jurji^ 
sliould  have  been  mlil,  beoaiL-=e  xlure  wm^  no  sufficient  proof  o^^ 
the  agency  ;  but  1>ecause.  as  they  were  left  to  infer  it  was  no*"-^ 
the  law  applicable  to  the  testin;"ny.  as  assumed  iu  the  reijue?i^ 
inatle  by  the  aitorney  tif  the  irarMl^ho^.'S,  That  is  t'^  say,  thr^:3 
jury  may  have  bi.livvril  that  Mrs,  Rri«i  acied  as  the  agent  ot^ 
the  Owsleys  in  siiipping  the  o<»iion  :  an-l  that  still  the  « >wsU'y«ie 
were  mn  eniiiled  to  any  abatt'imnt  in  ihe  Idss  on  their  cotton,-^ 
•  •n  acc«>unt. t»f  the  compromise  nia-le  bftwct  n  Mrs.  Ileid  and  the-* 
Messrs.  Graves".  Thi-y  sh.mld  h;ivr  instructed  in  such  a  way  "" 
ns  would  liavc  provvntcd  the  p"ssi^'!iiry  of  their  fallin\;  into  iliis  - 
error. 

Wbeiher  (.hv>b'y  \  So!i  afv^  t iitiilo  i  i-'  :hv  beiiL-fit  of  the 
c*»mpromise  matu  by  Mr<.  l\ri«l  wirii  Messrs.  E.  Ji  R.  R- 
liraves.  depends  npiMi  ilu*  fae:.  .f  ^\!lelb.^r  "r  h'.>i  they  are  lia- 
ble to  her  for  ilie  loss  sust:iir.e«l  upon  :hjir  Ci»tton.  Mr.  Well- 
man  swears,  tluu  ilu*  reason  wbirh  iiUluinced  the  Messrs. 
liraves  to  make  lliis  advanlageous  atiiu<-.!u«.-Tit  with  Mrs.  Reid. 
^iis  in  eonsideraiion  ti^at  shi*  l;ai  be^Ti  a  lilx-ral  customer  of 
their  esialdishmeiit — lier  tra!isao:ioM<  of  tha:  year  alone, 
unumnting  to  ^:iTOj>«'i\  No\%,  is ::  n-:  api  ar-nr,  that  if  Ows- 
ley \  SvMi  are  to  !k'  hell  cUi^.-nra:-:  b-  f..  r  tin.-  b»ss  upon  their 
cotton,  which  she  shipped  ui:h«'u:  :i'.::h;'r:iy,  thiii  thvv  are  enti- 
tled tv^  pariitipate  iu  tlie  '.w.'jV.i  f  ;:>/ c  ii-pr-.-iiiise ':  Their 
cott\»u  \\a*i  an  itcu  io.hw^'I  ;;;».^  Vi^y  ^■4^^:.'  a^jrv  jato  nf  lier  bu- 
hiui'ss,  which  induccvi  ;:ie  ce::.!*:  -.i^v  ;  ai.-i  >:.  tbfir  cotton,  a 
ptirtion  of  tbe  loss  was  sutTcri^  i,  v '.  ■  h  v;v,;-t'i  a  sum  total,  of 
from  ^M.OtM  \o  ^U\000.  \l'.\  i:  '.>.  ::.:\:  ihrir  agent,  then, 
w  entitled  to  ihe  whole  Ivne:!:  o:"  i/.o  v^ry  1.'  vral  n lease  which 
«iuimi^«)^  WO  cannot  comprehi  ::d.  l*:?/::.- :  ^-o  ;hvm  from  all  ro- 
[^  nvcount  of  live  s;iie  :!;  Nlv>-  Y.  rk.  and  they  are 
f  OOUrSMN  fnnu  sliarit!!.:  'y\  :]\i<  c^ir.jn'uuse. 

)icl  found  a,:a»i>t  t:;v  ^.'wrUi-,  is  niaile  up  en* 
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tirely  from  the  account  rendered  by  the  Messrs  Graves',  of  this 

Now  York  sale.     That  is  to  say,  th<jy  arc  debited  with  the  cash 

advances  made  to  them  by  Mrs.  Rcid,  and  credited  with  the 

nett  proceeds  of  the  cotton  in  New  York.    Whereas,  even  if 

tbey    are  to  be  bound  by  tliia  sale,  as  we  have  endeavored   to 

ehniw  they  are  not,  instea<l  of  charging  them  with  the  whole 

«moant  of  loss  sustained  on  the  245  bags  of  cotton  sold  in  New 

^otV,  they  shouhl  be  held  accountable  for  one  fourth  only  of 

ihe   loss,  the  same  ha\ing  been  settled  with  Mrs.  Ileid,  their 

agent,  upon  those  terms.     And  in  that  aspect  of  the  case,  the 

verdict  is  manifestly  unjust. 

So  that  upon  any  and  every  view  of  the  evidence,  the  case 
flhould  be  remanded  for  a  new  trial. 


*<>*    20. — Thomas   Baunes,  plaintiff  in  error  vs.    Tjiomab 
SuiNUOLSTEit,  administrator  and  defendant, 

*■  *•  J  The  rclAtion  of  l.indlorj  nml  tenuut,  })ftwoon  the  iiiirtie-j,  iii  nccM.'Ssary  to 
^  ^latain  the  fR'tion,  for  u:«e  ami  occupation  ;  ami  an  rntry  umlor  .'ifjri'cinent 
^"^  contmrt  for  puruluist',  is  in<'on.-ist«;nt  with  this  n-lation.  An  ontry  imJcr 
**^ich  AfyrecmHiit,  may  )k*  proven  by  parol,  for  tho  purpose,  not  of  showing 
"^itle^but  that  this  relation,  of  landlord  and  tenant,  did  not  exist. 

»-^-^  Where  u  party,  defendant,   is  in  j)OSSf!Psion  un«lcr  eiich  aj^cpmcnt,  and 

^reetd  improvements  on  the  promised,  and  ulttTWurd.^  llio  laudlonl  fails  to 

^lUike  tlLlcii:  i/(.'/(/,  thai  in  iUi  actio !i  a^^iinst  tbu  defendant,   for  U30  and 

^Sccupation,     ho  cantiot  p!fM«l   \>y   v.ay  of  set    oft",    t!ie    value  of  such 

^prorements ;  but  Equity,  perhaps,  upon  a  proper  ca?e  made,  may  afford 

nlier. 

l^,]  Where  an  entry,  under  such  agrcMncnt,  is  made,  and  it  is  at  the  same 
time  stipulated,  that  if  the  landlord  should  lose  the  place,  and  not  be  able 
.  to  make  titles,  the  defendant  shall  pay  the  s-ime  rent  for  the  premises,  as 
vas  paid  ih:;  prcviiv.tn  yvar:  JJ  :!,  i:*ar.  s;..-!;  li,..-;  ol"  ihv  piari.,  jhuuld 
he  alleged  and  proven,  hefnrc  ti;c  |»Iair.tiir  can  ro<'i)ver  I  In-  .T^t.  in  :•« 
ar(}oo  for  MSe  mid  'o«H'unaTio:u 
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Action  for  rent,   in  Bibb   Superior  Court.     Tried  before* 
Judge  Powers,  May  Term,  1853w 

This  was  an  action,  brought  by  Shinholster,  to  recover  of3 
Barnes,  for  the  use  and  occupation  of  a  house  and  land  of^ 
plaintiff  near  Macon,  which  the  defendant  had  occupied  about  - 
a  year.     The  defendant  plead,  that  he  had  gone  into  possession   j 
of  the  land,  on  a  contract  of  purchase,  and  not  as  tenant.    - 
He  likewise  pleaded,  by  the  way  of  set  off,  that  he  had  put   -i 
certain  improvements  on  the  premises.     The   last  plea  was  ^ 
ruled  out  by  the  Court.     Absalom  Jordan,  testified  for  plaintiff, 
that  he  heard  a  conversation  between  plaintiff  and  defendant,    - 
about  the  premises.     Defendant  said  he  wislicil  to  buy,  and 
had  the  money,  and  would  pay  what  plaintiff  asked,  (^800) 
whenever  he   could   get   a   warranty  title.     Plaintiff  replied, 
that  he  might  lose  the  place,  and  would  not  give  a  warrantj* 
title.     Defendant  said    he  would   like  to  go  into  possession. 
Plaintiff  answered,  that  he  might  do  so ;   and  if  he  lost  the 
place,  he  nmst  pay  rent  at  the  rate  of  the  last  year.     Defen- 
dant then  went  into  possession,  and  has  been  there  ever  since. 
Mr.   Stubbs  testified,  ^^  that  during  the  present  term  of  the 
Court,  plaintiff  had  withdrawn  his  claim  to  said  land.*'     Inter- 
rogatories of  Allen  Johnson  and  Leyman  H.  Barnes,  offered 
by  the  defendant,  to  prove  a  positive  parol  contract,  for  the 
Bale  of  the  land,  were  rejected  by  the  Court,  as  being  excluded 
by  the  Statute  of  Frauds. 

The  testimony  being  concluded,  the  defendant's  counsel 
requested  the  Coui't  to  charge,  that  if  defendant  went  into 
possession,  under  a  contract  to  sell  it  to  him,  the  plaintiff  had 
no  right  to  change  the  contract  without  his  consent ;  and  could 
not  recover  from  him  as  a  tenant. 

And  also,  that  if  the  defendant  took  the  house  as  a  purcha- 
ser, on  condition  that  he  was  to  pay  rent  if  the  plaintiff  lost  the 
land,  then  the  plaintiff  cannot  recover  in  this  action ;  as  there 
is  no  evidence  that  the  land  was  lost  before  the  commencement 
of  the  suit. 

Which  charges  the  Coui't  refused ;  but  told  the  juiy^ .  th^t 
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there  was  no  evidence  of  ii  purchase  of  the  land  by  de- 
fendant ;  and  that  they  should  find  what  rent  was  proven  to  bo 
due. 

To  which  refusals  and  charges  of  the  Court,  defendant 
excepts. 

SrUBBS  &  Hill,  for  plain  tiff  in  error. 

PoE,  NiSBET  k  PoE,  for  defendant. 

Bi/  the  Court — Starves,  J.  delivering  the  opinion. 

[1.]  In  the  progress  of  this  cause,  the  testimony  of  Allen 
Johnson  and  Leyiuan  H.  Barnes,  taken  by  commission,  was 
offered  by  defendant  in  the  Court  below,  and  ruled  out  by  the 
Court,  on  the  ground  that  it  was  an  effort  to  prove  title  to  real 
estate  by  parol. 

We  are  of  opinion,  that  the  Court  did  not  draw  the  correct 
distinction  when  thus  ruling. 

This  was  an  action  for  use  and  occupation ;  and  the  relation 
of  landlord  and  tenant,  between  the  parties,  is  necessary  to 
mstain  such  an  action.  1  Chtttt/  Ch.  1\  121.  1  7.  R.  378, 
886,  387.  Lord  Kay,  1216.  Bac,  Abr.  A»9.  A.  2  H. 
Black  319.     10  3faHS.  430.     Ciimmings  and  Wife  V9.  Noyes. 

When  a  party  enters  under  contract  for  a  purchase,  this 
agreement  destroys  the  relation  of  landlord  and  tenant,  and  is 
entirely  inconsistent  with  it.  2  Taunton  It.  145.  Smith  vs, 
SUwart,  6  John  4G.  Bell  V8.  Ullis  heirs.  1  Stew,  and  P. 
296. 

Any  proof  then,  in  this  case,  which  went  to  show,  that  the 
rdation  of  landlord  and  tenant  between  these  parties  did  not 
emt,  and  that  possession  was  taken  under  an  agreement  to 
purchase,  was  proper. 

Such  was  the  testimony  offered,  and  it  was  good  and  legal 
tifrtimony  to  prove  the  non-existence  of  the  aforesaid  relation, 
liodgli  not  proper  proof  to  establish  title  to  real  estate. 

The  distinction  which  we  draw,  may  be  thus  illustrated :  In 
of  ejectment,  the  title  cannot  be-  proven  by  paroU 
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■  Tior  the  snn'eyed  lines  by  any  but  an  expert ;  yet  parol  teBti> 
mony  is.  admissable  to  show  that  the  lands  adjoining  the  hem 
are  owned  by  A.  B.  and  0.  ;  or  that  a  town  lot  is  bounded  \rj 
the  lots  of  A.  B.  and  C,  because  this  testimony  is  offered,  xiot 
in  proof  of  the  title  or  of  survey,  but  simply  as  a  deiignatio  hei 

[2.]  The  plaintiff  in  error,  as  defendant  in  the  Court  below, 
filed  a  set-off  to  the  action  against  him,  in  which  he  asked  tc 
be  allowed  the  value  of  certain  improvements,  which  he  had 
put  upon  the  premises,  an  account  of  which  he  filed.  And  he 
alleges  as  error  the  refusal  of  the  Court,  to  charge  that  he  wac 
entitled  to  be  allowed  this  sot-off  in  this  action. 

We  do  not  agree  with  the  plaintiff  in  error.  Every  mai 
builds  on  the  land  of  another  at  his  own  risk,  who  buiUb 
without  the  consent  of  the  landlord  directly  or  indirectly  givoi 
If  relying  on  a  parol  agreement  which  vested  no  title  in  him 
the  plaintiff  in  error  proceeded  to  erect  improvements  opoi 
this  lot,  he  has  at  Law  no  cause  of  action  against  the  owner, 
on  this  account.  But,  if  relying  confidently  upon  the  agre8< 
ment,  he  in  good  faith  put  up  these  improvements,  which  an 
greatly  to  the  benefit  and  advantage  of  the  landlord,  Equilg 
may,  perhaps,  on  a  proper  case  made,  afford  relief. 

[3.]  Absalom  Jordan,  one  of  the  witnesses,  proved  that  tiM 
agreement  was,  that  the  plaintiff  in  error  was  to  pay  the  saxni 
price,  as  that  for  which  the  lot  was  rented  the  previous  year 
if  the  defendant  lost  the  place,  and  could  not  make  titles  t( 
him. 

If  this  were  true,  the  payment  of  rent  depended  on  ihi 
loss  of  the  place,  as  a  sort  of  conditian  precedent^  and  db 
plaintiff  in  error  was  not  liable  in  an  action  against  his 
until  the  happening  of  this  contingency  was  alleged  aiM 
proven. 

He  was  entitled,  therefore,  to  ask  of  the  Court  a  charge  ti 
this  effect.  This  he  did  substantially,  or  at  all  events  hi 
invoked  instructions  from  the  Court,  in  such  manner,  as  madi 
it  proper  for  the  Court  thus  to  charge  the  jury.  But  tlus  am 
not  done,  and  in  thia  we  think  there  was  error. 

liCt  the  judgment  be  roverMA  r.   ts 
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Simeon  Ut'nderfion  w.  licHJaniiu  E.  Stiles, 

^0.  21. — SniEo.v  Henderson,  plaintiff  in  error  >•/*.  Benjamit^j 
E-  Stile*-*,  dofoiidHut. 

ri.]  IiiHtnirUims  not  wArrftiitx.'d  by  iiic  I'jH'tsof  h  I'ivnf-  nrt  errctr. 

[^i.]  Any  At  ta  c»f  vioU'nct-  on  thi'  juirt  oi"  a  jhtsoh  Mnpluyi^l  by  fini.iOuT.  inroni- 
}Mitibio  with  tlu'  iKUKfluI  and  lull  (..xcrrUf  nf  all  the  ri^htH  of  dominion  ovtr 
hi<  property,  on  thv  part  oft  hi-  tnipLivir.  t'.\iej*t  to  iIm*  txtt^nt  that  thoh<> 
rifrbtji  htc  cxproPFly  wjiived,  arc  a  viohition  of  th<;  roiitraH  ;  tuni  in  ?u*'h 
ca!*e  the  einidoyetl  is  not  emitlod  uy  r*.*«ov«  r  nny  \hii\'/. 

Assumpsit  in  Tiibh  Snporior  O^urr.     Tri(»((  b^'foro  Judge 
PuwKRP,  May  Temi,  18/)8. 

This  wafl  an  action  brought  l>y  Hen<hTson  against  Stilen,  to 
recover  \rageB  a«  an  ovcrsoer.  Tlie  plaintiff  di^clared  upon  an 
agreement,  and  also  upon  a  tpMntum  mervit.  It  appeared  in 
endenoc,  tliat  the  defeuiknt  liiid  cmjjloyed  the  plaintiff  as  liif* 
overseer;  and  that  the  letter  had  entered  on  the  husinenp,  and 
remained  with  him  from  th<^  beginnin^^  of  the  year  until  Sep- 
tember, when  a  quarrel  ensu<»d  between  them  :  and  the  phiintiff 
had  beaten  the  defendant  with  a  \imu  and  had  immediately  left 
the  plantation.  The  evidence  wa.s  not  positive,  whether  plain- 
tiff hud  left  of  his  own  aceord,  or  had  l.»een  discharged  by  de- 
fendant. The  Court  charged  tlie  jury,  that  if  the  hiring  waH 
for  a  year,  and  plaintiff  voluntJirily  quit  the  service  of  the  de- 
fendant, he  was  not  entitled  to  recover  any  thing  for  the  nervi- 
ce«  he  had  rendered.  Tin*  ( -uurt  furtiier  charged,  that  if 
plaintiff  undertook  to  oversee  i^or  Stilen,  under  an  agreement  to 
comply  with  certain  rules  and  regulationh:,  a^  laid  down  to  him 
by  Stiles ;  and  after  entering  <^n  liis  service,  did  obstinately 
uid  habitually  violate  these  rules,  he  could  not  recover.  And 
"when  requested  by  plaintiff  to  charge,  that  if  the  jury  believe 
from  the  evidence  that  defendant  dischargetl  plaintiff  from  his 
service,  the  plaintiff  was  entitled  to  recover  the  value  of  the 
service  actually  performed,  the  Court  refused  so  to  charge, 
except  with  the  qualification  just  above  stated.  To  which 
charges  and  refusiil  the  plaintiff  excepted,  on  the  ground  that 
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Slnipoii  llendorison  vb.  KcnjaminE  Stilw. 

thou«rh  tlierc  was  cvidoiico  tliat  the  (Icfeiidant  had  certain  roles 
for  the  government  of  his  plant.ntion,  tlicre  was  no  evidence 
that  the  pin int iff  had  violated  any  of  them.  And  upon  such 
charge  the  plaintiff  assignjs  error. 

Stcdbs  &  IIiu.,  for  plaintiff  in  error. 

PoE,  NiPBET  &  PoE,  for  defendant. 

By  the  Court. — NT?inET,  J.  delivering  the  opinion. 

p.]  \Vc  do  not  believe  that  any  eiTor  was  eommitted  upon 
the  trial  of  this  canse,  exce]>t  in  the  instruction  of  the  Judge  to 
the  jury,  that  if  they  bcdieved  that  the  plaintiff  habitually 
and  obstinately  violated  the  rules  prescribed  by  Mr.  Stiles  for 
the  management  of  his  plantation,  then  they  should  find  for  the 
defendant.  This  charge  was  right  in  itself,  and  we  send  the 
case  back  for  the  sole  reason  that  afitr  a  careful  examination, 
wo  find  no  evidence  to  wiMTant  it.  There  is  evidence  of  the 
prescription  of  certain  rules  ;  but  none  whatever  that  the  over- 
seer violati'd  them.  Ve  must  be  governed  by  general  rules  ; 
and  this  Court  has  often  held,  that  instructions  which  are  not 
called  for  by  the  facts  of  the  case  is  error.  The  Court  in- 
structed the  jury  also,  that  if  Stiles  turned  off  the  plaintiff,  he 
(plaintiff)  was  entitled  to  recover  for  the  time  that  he  was  in  his 
service,  provided  they  should  not  find  that  the  plaintiff  violated 
the  rules  prescribed.  The  charge  was  right,  but  the  qualifica- 
tion for  the  reasons  given  above  was  wrong. 

[2.]  The  general  law  governing  this  class  of  cases  was  pro- 
perly administered,  to  wit,  that  if  a  contract  for  the  year  was 
proven,  and  the  plaintiff  violated  it,  he  was  not  entitled  to  re- 
cover any  thing.  If  he  failed  to  comply  with  his  covenants,  or 
if  he  abandoned  the  service  of  his  employer,  he  forfeited  all 
right  to  any  benefit  under  the  contract.  If  there  was  no  con- 
tract for  a  specified  time,  the  plaintiff  may  recover  on  his  quanr 
tuw  meruit  count.  And  if  there  was  proof  of  a  contract  for 
the  3'ear,  and  the  defon'knt  Stiles  broke  his  covenants  by  ttim- 
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51iig  tho  plaintiff  off  or  otherwise,  then  the  plaintiff  is  entitle 
TecoFcr  for  tho  time  that  he  was  in  liis  scr\'ioe.  These  r 
apply  generally  to  this  class  of  cases,  and  were  correctly 
down  by  the  Court 

There  is,  however,  a  peculiarity  in  this  case  which  requir 

special  notice.     It  appears,  from  this  record,  that  the  plain 

^thout  provocation^  fell  aboard  of  Mr.  Stilc^  being  on  his 

premises,  and  brutally  beat  him  with  the  barrel  of  his  gun,  c 

to  the  endangering  of  limb  and  life,  and  that  this  assault 

battery  preceded  any  breach  of  the  contract  by  Stiles,  if, 

deed,  any  was  ever  made  or  contemplated,  which  wc  do  nol 

any  means  assert.     Any  acts  of  violence  T>n  the  part  of 

^     %;  employed,  incompatible  with  the  peaceful  exercise  of  all 

j  -   '^  rights  of  dominion  over  his  property  on  the  part  of  the  emp 

^r .  i  '  er,  is  a  breach  of  the  contract  in  the  judgment  of  this  Co 

5., .',  ferfeits  his  right  to  recover  any  thing.     The  exercise — the 

I  .i^  /  CQJoyment  of  those  rights  without  hazard  to  his  person,  ex< 

■vr    ^  ■•  far  as  they  are  by  contract  waived,  enters  into  every  ( 

ri^    f^  .         tnwt  of  this  character,  and  when  they  are  destroyed  or  impa 

Tfcr-  ^  Segal  violence,  the  contract  is  violated. 

^54      *  '^'  Any  odier  rule  would  subvert  the  foundation  of  all  pro( 

Sv-     ^ '  ^  righta,  and  it  needs  no  illustration.     This  case  is  rcmi 

^-     «.  *  ^  H  with  ioBtmctions  that  tho  aboTO  rule  be  given  in  charg 

^'^     T."  *«jiiiy. 


'^  ^,  22, — ^Thohas  B.  Gorman,  plaintiff  in  error  r».  Chai 
Campbell,  defendant 

^^-^  A  charge  is  objectionable  which  states  general  principles  correctlv 
'^Ueh  ire  neTertheleis  not  applicable  to  the  facts  as  proren.    The  ins 
^ioDi  rihoald  ftlways  be  grf€k^  in  reference  to  the  evidence  in  th%  partii 
>e. 
VOL,  XIV.  18 
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[2.]  To  neglect  to  excnise  autliority  lo  forbiil  a  thing,  ia  in  legal  contempla- 
tion to  permit  it. 

[3.]  Hiring  a  Aixrc  \a  a  contract  of  baihnent.  and  the  hirer  ia  bound  to  exer- 
cige  ordinary*  diligence  in  sn]iervising  the  slave. 

[4.]  If  necessary  in  the  protection  of  the  slave,  the  lihcr  may  not  orilj  qh 
rocrcion.  even  to  chains,  to  restrain  the  slave  from  risk  And  e-tpopure;  bn 
it  id  his  dnty  so  to  do,  and  he  will  make  himself  personally  rcfiponsible  bj 
neglecting  his  obligation  in  this  re.<poct. 

[5.]  Humanity  to  the  slave,  as  well  as  a  due  regard  for  the  intore.n  of  the 
owner,  demand,  alike,  that  the  rules  of  ^^^•  regulating  the  contract  of  hir- 
ing shwild  mrt  be  relaxed. 

[C]  The  hirer  of  a  slave  i.^  not  liable  for  the  loss  of  hi.«  life,  in  the  service  far 
which  hc.was  employed,  unle«.s  guilty  ofwilful  misconduct  or  culjiablc  neg^ 
ligcnce. 

[7.]  Where  a  slave  is  put  to  a  diflerent  purpose  froni  what  was  intended,  the 
hirer  is  responsible  fnr  his  loss  of  life,  although  by  inevitable  casualty,  and 
although  the  loss  ar(?se  from  the  voluntary  act  of  the  slave. 

Case  in  Bibb  Superior  Court.  Tried  before  Judge  Powers, 
May  Term,  1858. 

This  was  an  action  to  recover  the  value  of  a  negro  man  nam- 
ed London,  whom  the  plaintiff  Gorman  had  hired  to  Campbell, 
the  defendant,  a.s  a  steamboat  hand,  on  the  Ocnudgee  and  Al- 
tamalia  rivers,  and  who  had  been  drowned  while  so  hired. 

The  tegtimony  exhibited  the  following  state  of  facts :  The 
negro  was  employed  on  board  the  steamboat  Sam  Jones.  It  is 
not  customary,  on  the  rivci%  to  employ  negroes  in  tlie  labor  of 
clearing  out  obstnictions,  or  cutting  new  pas.sages  in  the  river, 
unless  under  circumstances  of  urgent  necessity.  On  this  occa' 
sion,  the  Captain  and  the  white  hands  were  employed  in  cutting 
away  logs  in  the  rivers,  to  clear  a  i)assage  for  the  boat,  vrbcn 
this  negro  engaged  in  the  work  of  liis  own  accord,  and  worked  for 
about  half  an  hour,  in  the  presence  and  sight  of  the  Captain, 
without  any  thing  being  said  to  him.  At  length,  when  the  log 
on  which  he  was  cutting  was  about  to  give  way,  the  Captain 
called  to  him  to  quit  and  get  off  the  log.  The  negro  then  jumped 
on  another  log,  which  proved  to  be  loose,  and  floated  down  thd 
stream  with  him  on  it.  Soon  his  hat  fell  off,  in  endeavoring  to 
recover  which,  he  fell  into  the  water  and  was  drowned. 


evi- 
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The  rlijir<ro  of  the  Court  to  the  jury  was,  th:it  in  tlie  ease  of 
a  bale  or  box  of  goods,  it  wouhl  be  the  (^-iptain's  duty  to  place 
\n  safety :  but  it  was  different  with  the  kind  of  jirojuTty  in  dis- 
patc  ;  that  it  wa?  a  sentient  bein^r,  capable  of  volition  and  loco- 
Tuotion;  ami  if  they  believed  the  boy  .Lon<lon  was  engaged  in 
tlie  vork  by  the  ex])ress  eonnnand  or  penfiission  of  the  Cap- 
tain, the  defendant  was  liable  :  but  if  they  believed  the  negro 
engaged  in  the  work  of  his  own  free  will,  and  the  Captain  for- 
bid him  to  do  it,  the  defen*hint  was  not  liable,  because  the  owner 
of  die  ])oat  and  its  officers,  are  not  rer [uired  to  keep  the  negro 
in  chains,  which  lie  must  do  if  he  were  responsible  for  any  act 
of  hLs  however  trivial,  while  on  the  boat,  if  it  sliouM  end  disas- 
trously. 

IndiT  this  charge,  the  jury  found  for  defendant,  and  the 
plaintiff  excepted  to  the  sanu*. 

PoK,  NisuET  k  PoK,  for  plaintiff  in  error. 

^^UinLE,  for  defendant. 

%</'"  Coiwt. — Lumpkin,  J.  delivering  opinion. 

JauioaB,  Gonnan,  the  plaintiff  in  error,  as  well  as  in  the  ac- 
tion in  the  Court  below,  about  the  first  of  January,  18r>2,  hired 
•^  W  London  to  Charles  Campbell,  the  Melendant,  at  the 
f^te  of  fifteen  dollai-s  per  month,  to  go  uj)on  the  Ocnmlgee  and 
Altamaha  rivers,  as  a  boat-baud. 

^^ichard  l*ishop  testifies,  that  on  the  nineteenth  day  of  May, 
.  ^*'^  the  steauKM-  Sam  Jones  having  been  lied  up  for  several 
^J^not  being  able  to  asreiid  the  Altamaha,  the  Captain  and 
^wte  hands  were  engaged  in  clearing  a  new  passage  for  her. 
••■tic  nejrroes  were  not  employed  in  the  water,  it  not  being  the 
**®tom  for  negroes  hired  as  boat-hands  to  engage  in  removing 
^^'^^ctions  from  the  river.  That  the  boy  London,  of  his  own 
*^H,  in  presence  of  the  ("Captain,  went  into  the  river  and 
^JDenced  cutting  a  log.  That  he  was  about  half  an  hour  in 
?*tting  the  log  in  two,  uufl  the  Captahi  ivan  prri<cHt  during 
*^  Hme,     That  the  water  was  very  swift  at  the  place  he  was 
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working ;  and  when  he  had  cut  the  log,  to  save  himself  firom 
being  carried  down  stream,  he  jumped  upon  another  log  which 
projected  into  the  river,  but  which  gave  way  and  floated  oi^ 
with  the  boy  on  it.  That  his  hat  fell  off,  and  in  endeavoring  to 
recover  it  he  sunk  rery  suddenly,  and  was  found  drowned  some 
short  distance  below,  in  water  four  or  fire  feet  deep.  That 
when  the  Captain  saw  that  the  log  which  London  was  cutliiig 
was  about  to  be  carried  down  stream,  he  called  to  him  seveni 
times  to  desist.  That  the  log  soon  gave  way ;  London  sttcn^ 
ted  to  save  himself,  and  was  carried  down  by  the  current^  and 
drowned.  This  witness  thinks  the  negro  worth  five  hundred 
dollars.  The  case  having  been  closed  on  the  part  of  the  plain- 
tiff, the  depositions  of  Barry  Dillard  and  William  Rindtree,  the 
Captain  and  Chief  Engineer  of  the  boat,  were  read.  They 
proved  the  loss  of  the  boy  at  Briggs'  Cut  on  the  Altamaha 
river,  and  at  the  time  stated  by  Bishop.  The  witnesses  vwear 
that  they  were  engaged  at  the  time,  in  cutting  and  cleaning  out 
logs  which  obstructed  the  passage  of  the  boat.  One  had  been  oot 
and  started  down,  when  the  boy  London  got  on  it ;  so  soon  a0 
he  did  so,  he  was  ordered  by  them  to  leave  the  log,  but  remain- 
ed on  it.  This  order  was  repeated  as  many  as  three  times,  but 
he  remained,  and  continued  floating  down,  when  one  of  the  wit- 
nesses (Rondtree)  started  after  him.  The  boy  fell,  or  got  of^ 
and  was  drowned  in  water  three  or  four  feet  deep.  When  he 
was  picked  up,  he  was  some  distance  above  the  log.  They  tes- 
tify, that  the  boy  was  not  dro\^iied  from  the  improper  manage 
ment  of  the  owners  of  the  boat.  Express  orders  were  given  by 
the  vritnesses  for  no  negro  to  engage  in  the  work  of  clearing 
the  river.  And  after  the  b(»y,  contrary  to  orders,  had  got 
upon  the  log,  he  was  ordered  off ;  and  had  he  remained  on  the 
bank,  as  he  was  told  to  do,  he  would  not  have  lost  his  life,  at 
least  from  the  accident  in  the  river.  The  boy  was  hired  to  de 
the  usual  work  of  a  hand  on  the  boat,  and  was  taken  care  oi 
and  put  to  nothing  else.  He  was  never  exposed  to  danger  oi 
risk.  When  London  was  taken  from  the  river,  hiff  tongue  wai 
blistered  and  badly  bitten,  from  which  circumstance,  and  ite 
shallowness  of  the  river,  witnesses  were  induced  to  think  at  dM| 
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time,  and  yot  believe,  that  London  had  a  fit,  ii'hich  caused  him 
to  drown.  The  water  was  almost  an  eddy.  The  negro  is  said 
to  have  been  an  expert  swimmer. 

[1.]  The  evidence  being  closed  on  both  sides,  the  Court 
charged  the  jury : 

**  That  in  case  of  a  bale  or  box  of  goods  or  other  inanimate 
object,  it  would  have  been  the  Captain's  duty  to  have  placed  it 
in  a  ffituation  of  safety  ;  and  the  boat  is  responsible  if  not  so 
kept^  without  the  liberty  of  excuse  on  the  part  of  the  boat. — 
Bat  that  it  was  different  with  the  kind  of  property  in  dispute. 
That  it  was  a  sentient  being,  capable  of  volition  and  locomo- 
tion ;  and  if  they  believed  the  boy  London  engaged  in  the 
work  by  the  express  command  or  even  permission  of  the  Cap- 
tain, the  defendant  was  liable.  But  if  they  believed  that  the 
negro  engaged  in  the  work  of  his  own  free  will,  and  the  Cap- 
tain forbid  him  to  do  it,  the  defendant  was  not  liable.  That  it 
was  not  necessary  to  use  coercion  with  this  kind  of  property. 
Because  the  owner  of  the  boat  and  its  officers  were  not  required 
to  keep  the  negro  in  chains,  which  they  must  do  if  they  were 
to  be  made  responsible  for  any  act  of  his,  while  on  the  boat, 
which  might  end  disastrously". 

The  jury  found  a  verdict  for  the  defendant. 

Did  the  Coui't  charge  the  jury  correctly  as  to  the  law  of  this 
case? 

There  is  no  conflict  between  the  testimony  of  Bishop  and 
tiiat  of  Dillard  and  llondtrce.  The  two  last  take  up  the  trans- 
action precisely  where  the  first  leaves  it.  They  swear  exclusively 
aa  to  what  transpired  after  London  got  on  the  log  which  was 
drifting  down  the  river.  But  unintentionally,  of  course,  they 
wholly  abstain  from  referring  to  the  previous  half  hour's  cutting 
.  in  the  presence  of  Captain  Dillard,  proven  by  Bishop — and 
that  ia  the  hinge  upon  which  this  case  turns.  Is  it  possible  for 
Iiondon  to  have  been  at  work  for  one  half  hour  in  the  presence 
•  of  these  gentlemen  before  he  attempted  to  escape,  and  they  not 
know  it  ?  To  their  credit  they  do  not  so  testify.  Indeed,  he 
Mas  conunandeil  to  desist  just  as  the  log  he  was  cutting,  was 
:ah(yttt  to  &I1,  and  precipitate  him  into  the  river,  wliich  as  it 
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turned  out,  Avas  unfortun.itoly,  ju^t  a  few  moments  too  late  to 
save  London's  life.  It  >vas  an  accidental  onii>*?5ion,  no  douI)t, 
that  the  witnc.s.se3  for  the  defendant  failed  to  state  how  London 
came  to  be  on  the  floating  log  I  Did  he  jump  on  it,  from  the 
shore?  Their  testimony  is  significantly  silent  upon  this  mate- 
rial point  I     Bishop  i«  unimpt»ache<l,  and  uncontradicted. 

But  to  the  charge  of  the  Court.  It  is  defective,  as  many 
charges  are,  in  laying  down  correctly  a  general  principle  with- 
out applying  it  to  the  facts  of  the  case  before  the  jury,  and 
which  is  not  true,  as  restricted  to  these  facts.  Our  brother 
ruled  rightly  in  instmcting  the  jury  that  if  the  boy  acted  by 
the  command  or  even  j)ermission  of  the  Captain  and  officers  of 
the  boat,  that  the  owners  were  liable  for  his  loss. 

[2.]  But  he  failed  to  state  to  the  jury,  as  he  should  have 
done,  that  if  they  believed  the  testimony  of  Bishop,  that  Lon- 
don was  engagetl  for  one-half  hour  in  the  presence  of  the  Cap- 
tain, in  cutting  a  log,  before  he  interfered  to  stop  him,  and  that 
he  only  interposed  when  he  saw  the  peril  impending,  by  the 
giving  way  of  the  sundered  log,  that  then  his  permission  should 
be  implied.  For  to  neglect  to  exercise  authority  to  forbid  a 
thing,  is  to  j)ermit  it. 

But  this  error  is  one  of  omission.  Ilis  Honor  next  eharrrod 
the  jury  that  if  the  boy  engaged  in  this  hazardous  employment 
of  his  own  accord,  and  the  Captain  commanded  him  to  desist, 
that  the  defenrlant  is  not  liable.  And  that  coercion  was  not 
necessary  to  be  used  with  this  species  of  property :  otherwise, 
resort  must  be  had  to  chains. 

Now  the  first  clause  of  these  instructions  is  a  jreneralitv  :  hut 
it  is  not  the  hiw  of  this  case,  as  made  out  by  the  proof.  This 
negro  did  engage  in  this  work  of  his  own  accord  ;  and  the  Cap- 
tain did  order  him  to  desist :  and  yet  the  defendant  should  bo 
made  liable,  because^  the  Captain  did  not  arrest  the  work  immpt- 
duftdt/,  and  before  it  was  too  late.  What  signifies  it  that  he 
hallooed  to  him  to  get  away  when  the  timber  was  sliding  from 
beneath  his  feet,  after  standing  by  for  a  half  hour  prenously, 
and  seeing  him  cutting  the  log?  Nothing  is  more  dangerous 
than  to  lay  down  general  j»ropositions,  which,  instead  of  aiding. 
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scarcely  ever  fiiil  to  misleud  juries.  Courts  shouM  apply  the 
principles  of  law  to  the  facts  in  evidence  in  each  particular 
case  ;  ptating  those  facts  hypothelically. 

[3.]  Hiring  is  a  contract  of  bailment ;  and  the  hirer  is  bound 
to  exercise  ordinary  diligence  in  taking  care  of  the  property. 
And  not  only  is  the  hirer  liable,  if  the  slave  be  put  to  a  differ- 
ent service  from  that  for  ^vhich  he  was  employed,  whereby 
injury  accrues  to  the  owner. 

[4.]  But  even  in  followino;  the  calling  for  which  he  was  en- 
gaged, it  is  still  the  duty  of  the  hirer  to  exercise  proper  care  in 
the  supervision  of  the  slave.  And  he  not  only  inatf  use  coer- 
cion even  to  chains,  if  necessary,  for  the  protection  of  the  pro- 
erty  from  peril,  but  it  is  his  duty  to  do  so.  And  he  will  make 
himself  responsible,  if  neglecting  his  obligations  in  this  respect 
the  property  is  destroyed,  or  its  value  impaired.  This  portion 
of  the  charge,  therefore,  wjis  fundamentally  erronecms. 

[5.]  And  humanity  to  the  slave,  as  well  as  a  proper  regard 
for  the  interest  of  the  owner,  alike  demand  that  the  rules  of 
law,  regulating  this  contract,  sliould  not  be  relaxed.  AVe  must 
enforce  the  obligations  whieli  this  contract  imj)0srs,  1)y  making 
it  the  interest  of  all  who  emj)loy  slaves,  to  watch  ov(t  tlu'ir 
lives  and  safety.  Their  improvldenci'  demands  it.  They  are 
incapable  of  self-preservation,  either  in  danger  or  in  disease. — 
This  office  devolves  upon  those  who  are  cnirusted,  for  the  time 
IxMEig,  with  their  custody  and  contrtjl.  An<l  if  they  fail  faith- 
fully to  perform  it,  it  becomes  a  high  and  solemn  duty  of  all 
Courts  to  enforce  the  trust  by  the  only  meaiis  in  their  power — ■ 
o  direct  api>ea I  to  the  pocket  of  tlu*  delin([iient  party. 

In  Strawhriihje  vh.  Tunit.r  ft  oL  (0  Ltnnaiann  /irp,  21'>)  the 
t>wners  of  a  steamboat  suflered  a  ^lave  to  be  emploved  as  a  hand 
onboard,  by  the  Cajitain,  without  the  authority  and  consent  of 
lli»  owner,  and  he  was  accidentally  drowned.  The  <'ourt  held 
^liat  the  ownei*s  of  the  boat  were  responsible  and  liable  to  ])ay 
2w  value,  bccanae^  ht/  u>ilnfi  (htr  (lUvjent'c,  the//  wnjht  hare 
prevented  the  illegal  emplny incut  of  tho  Hlavc 

hiButkrv9.K  G.  W.  ,j' IL  W,  HW/ro-,  (/^/.r\v/Jcp.  \>^i^ 
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the  Court  of  Appeals  held,  that  the  hirer  was  not  only  bound 
by  his  contract,  not  to  place  the  slave  in  danger  by  his  com- 
mand, but  to  prevent  him  from  being  in  danger. 

In  Duncan  vs.  The  South  Carolina  Mail  Road  Company^ 
(2  Rich.  Rep.  613)  the  slave  of  the  plaintiflF  was  hired  to  work 
on  the  defendant's  road,  and  it  was  agreed  that  he  should  not 
be  employed  on  the  cars  or  locomotives,  but  that  he  might  be 
carried  on  the  same  "  From  any  one  place  to  another  placC)  on 
the  rail  road,  where  his  services  may  be  re(iuired.**  TheslaTe, 
with  the  knowledge  of  the  Cofubu^tor^  went  on  the  cars,  and 
was  carried  beyond  the  place  at  which  his  services  were  that  day 
required ;  and  in  jumping  from  the  cars,  while  they  were  in 
motion,  was  killed.  The  Court  held  that  the  company  was  lia- 
ble to  the  owner  for  the  loss. 

And  in  delivering  its  opinion,  the  Court  say,  "  In  such  a 
case  it  is  in  vain  to  say  that  the  slave  is  a  moral  agentr--capar 
ble  of  wrong  as  well  as  of  right  action ;  and  that  ho  killed  hint- 
self  by  jumping  off  when  he  ought  not*'. 

[6.]  Had  London  been  killed  while  employed  as  one  of  the 
boat-hands,  for  which  service  he  was  hired,  the  defendant 
would  not  have  been  liable  unless  tiie  loss  had  been  occasioned 
by  his  wilful  misconduct  or  culpable  neglect. 

[7.]  But  having  engaged,  in  the  presence  of  the  Captain  of 
the  boat,  in  a  different  and  more  dangerous  business  from  that 
which  was  stipulated  and  intended  by  the  parties,  the  hirer  is 
responsible  for  the  loss  of  life  which  occurred,  although,  by 
inevitable  casualty.  And  it  is  no  protection  that  the  loss  arose 
from  the  voluntary  act  of  the  slave. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  tha 
cause  remanded  for  a  new  trial. 
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[1.]  Though  testimony  be  improperly  admitted,  yet  if  in  the  opinion  of  the 
Court,  the  other  evidence  is  sufficient  to  nuthorizc  the  verdict  which  ought 
to  have  been  as  it  vras,  independent  of  this  testimony — a  new  trial  should 
not  be  granted. 

[3.]  A  deed  cannot  be  delivered  to  the  grantee  as  an  r^rrotr;  but  so  to 
operate,  must  be  delivered  to  u  third  person  for  him.  A  delivery  to 
the  grantee  himself,  vests  the  title  in  him. 

[3.]  No  permission  th>m  the  Court  of  Ordinary  is  needed  as  authority  to  an 
ftdministrator,  in  order  that  he  may  institute  his  suit  for  land  against  a 
stranger.    Aliter  if  he  bring  action  against  an  heir. 

[4.]  It  18  most  convenient,  that  actual  notice  to  a  purchaser  should  be  defined, 
as  I.  Such  notice  as  is  positively  proven  to  have  been  given  to  him  directly 
and  personally.  2.  Such  as  he  is  prcsuuied  to  have  received  personally ; 
because  the  evidence  within  his  knowledge,  was  sufficient  to  put  him  upon 
mquiry.  And  constructive  notice,  is  such  as  by  judgment  of  Law,  he  is 
presumed  to  have  received.  A  purchaser  without  such  actual  notice  (us 
above  defined)  of  a  prior  voluntary  conveyance  will  be  protected. 

[5.]  It  is  in  the  discretion  of  the  Court,  to  allow  a  case  to  be  re-opened  after 
it  hujs  been  closed,  and  before  the  argument. 

[6.]  Where  several  deeds  have  been  handed  by  a  grantor  to  R.,  one  of  his 
sons,  in  which  he  has  conveyed  to  that  son,  and  others  of  his  children, 
'various  items  of  his  property,  and  ut  the  time  of  such  delivery,  the  grantor 
says  to  him,  '*  take  them,  and  put  them  away  until  I  call  for  them,  for  I  am 
not  ready  to  turn  over  the  property,  as  the  crop  is  not  house<l ; "  and 
afterwards  a  question  is  raised  as  to  the  delivery  of  his  deetl  to  R.,  who 
had  been  in  possession  of  the  land  granted  by  it :  Jleld,  that  the  fact  of  the 
other  deeds  being  found  in  possession  of  the  other  children  (the  grantees) 
was  one  from  which  a  presumption  might  be  derived,  that  his  deed  was 
delivered  to  R. 

[7.]  In  such  a  case,  it  was  not  error  for  the  Court  to  charge,  that  the  cir- 
cumstances under  which  the  deed  was  handed  to  R.,  and  his  possession  of 
the  land,  taken  with  all  the  other  testimony,  might  be  looked  to  as  evidence 
•  of  delivery. 

[8.]  Neither  was  it  error  in  the  Court  to  charge,  that  actual  notice  might  be 
proven  by  the  ikcts  in  the  case,  from  which  it  could  be  inferred. 

(9.]  The  mere  cancelling  of  a  deed,  will  not  divest  the  title  to  land,  which 
has  once  vested  by  transmutation  of  possession ;  nor  will  a  re-dclivery  of 
the  deed  have  this  effect 
VOL.  XIV.   19 
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Tlii.s  wa*  :in  acti^in  broii;:l]t  l.y  Tlininn-  Prrllock,  n<  a'iininis- 
trator  of  Hi?i'l..iii  >uiiiii.  «k'«ia*i'I.  Ji;:ain>i  <m-<».  W  ,  Jordan, 
for  the  ivcovtrv  of  n.'.-il  (■'•tare.',  rtii'l  lo  uhirli  GL'or;:c  Walker 
va^i  iiia'U?  <:o-'l*.-f(F  uiltiit.  Boili  parlies  c*laimc«l  tiilc  under 
Wui.  Siiiitli,  the  lather  of  ilie  plaintiff'?*  intestate.  TLe 
plaintiff,  after  lh«;  usual  nfliJavit,  intriMluce'l  as  >vitiie5ses, 
'Hioinas  Spai;:ljt,  Lewis  S.  S])ai.irht  an-l  ^^amuel  W"'.Mlaril,  ^ho 
testifiefl  that  ihey  ^\ere  jire.-ent  when  William  Sniitli  exeoutcil 
a  <lee«I  to  hi-  son.  lii>«h.>n  Smith,  f^-r  the  land  in  di.-pute ;  that 
at  tlie  .-ame  time,  tliey  jiaw  liim  execute  hiuiilar  «lee*ls  to  his 
other  cliihh-en,  fr»r  other  portions  of  his  instate.  Tliat  after 
said  deeds  were  duly  execute*!  antl  witnessed,  they  were  Land- 
ed hy  Wni.  Smith  to  Kisdon  Smith,  witli  instruction?,  **to  take 
tlieni,  an<l  put  them  away  until  he  ealleil  for  them,  for  lie  ivas 
not  ready  to  turn  over  the  property  they  conveyed — not  at  that 
time,  for  the  croj)  was  nut  allhou>ed."  This  was  in  November, 
1x47.  The  plaintiff  then  introduced  Josej)h  Toi>ke,  who  stated 
that  in  tlie  fall  of  ISr^o,  lie  had  met  Walker,  the  defendant, 
wlio  told  him  he  had  bou;:ht  that  land,  (meaning  the  promises 
in  dispute.)  Witness  asked  him  if  he  did  not  expect  a  diflS- 
cnlty  ahout  it ;  he  said  no,  that  lie  had  taken  legal  advice  before 
he  >vent  into  it;  he  told  witness  that  he  had  given  about  five 
thousand  dollars  for  it,  and  thought  he  had  bought  a  good 
bargain.  PlainlilT  ilieii  oflered  Oarrett  Smith,  as  a  witness, 
who  being  objected  to  as  being  one  of  the  heirs  at  Law,  of 
Ris(hjn  Snnth,  the  witness  executed  a  release  of  all  his  interest 
in  tlie  estate  of  said  lliadon,  so  far  as  rehited  to  the  property 
now  in  dispute.  The  defeikdant  still  objected  to  liis  compe- 
tency, because  he  still  ha<l  an  interest  in  the  general  estate  of 
Risdon  Smith,  and  the  estate  was  liable  fiu*  the  costs  of  suit. 
This  objection  was  overrule<l  by  the  Court,  and  the  witness 
was  admitted,  lie  testifietl,  that  he  saw  Wm.  Smith  make 
the  deed  spoken  of  by  the  other  witnesses ;  that  he  saw 
lli.sdon  in  possession  of  the   dee<.l,  and  of  the  land,  in  March 
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or  Miiv,  1848 ;  tliat  he  died  in  July,  1849.  The  plaintiff 
liaving  closed  his  testimony,  the  defen(hint  moved  the  Court 
for  a  uoTi-suit  on  the  followin«r  grounds : 

1st.  Because  there  was  no  evidoiK^e  of  a  delivery  of  the 
deed,  alleged  to  have  heen  made  by  William  Smith  to  Kisdon, 
for  the  premises  in  dispute. 

2nd.  BecaiLse  the  plaintiff  hud  shown  no  order  of  the  Court 
of  Ordinary  to  sell  the  land,  or  to  divide  it  anum;;  the  heirs 
and  distributees. 

3rd.  Because  there  was  no  evidence  of  actual  notice  to 
Walker,  of  the  deed  from  William  to  Jlis<lon  Smith  before 
he  purchased. 

Tiic  motion  for  non-suit  was  refuseil  by  the  Court. 

The  plaintiff  after  having  closed,  and  the  Court  liaving 
adjoumetl  until  the  next  day,  then  moveil  to  re-open  the  case, 
for  the  puq)ose  of  introducing  the  several  deeds  which  the 
witnesses  had  mentioned,  as  having  been  ex(»cuted  by  Wm. 
Smith,  at  the  same  time  with  the  deed  to  Kisdon ;  to  which 
defendant  objected,  but  the  Com-t  allowed  it  to  be  done : 
and  the  said  deeds,  with  testimony  identifying  them,  were  sub- 
mitted to  the  jury,  the  defendant  objecting  to  it  all  as  irrelevant. 

The  defendant  then  offered  the  testimony  of  William  Smith, 
to  show  that  the  deed  to  Kisdon  was  m^ver  delivered;  but  the 
witness,  on  objection  made,  was  hebl  inconi])ctent  by  the 
Court.  lie  then  intnxluced  a  deed  from  William  Smith  to 
George  Walker,  the  defendant,  conveying  the  land  in  dispute 
dated  8th  April,  iSoU.  The  defaD<lant  thou  introduced  tin? 
interrogatories  of  James  Mc Kinney,  who  stated,  that  in  the 
summer  of  184S,  IJisdnu  Sniitli  liatl  told  witness,  that  his 
father  had  paid  him  in  mules  and  negroes  for  the  land  in 
dispute. 

The  testimony  being  concluded,  the  defendnnts,  by  their 
counsel,  requested  the  Court  to  charge  the  jnry,  that  if  the 
deed  from  William  Smith  to  Kisdon  Smith,  was  directed  by 
William  Smith  Ut  be  luindcfl  Ui  Ri.^dou  Smith,  to  be  locked 
up  or  put  away  until  called  for  by  him  (the  donor,)  the  pos- 
fl^ion  of  Uibdon  Smith,  of  the  deed  is   no  ei^'ctcncc  oV  \t& 
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delivery,  until  the  character  of  the  possession  is  shown  to  have 
been  changed.  Which  charge  the  Court  declined  and  refused 
to  give  as  requested,  because  it  was  some  evidence,  coupled 
with  other  evidence,  such  as  possession  of  the  land  under  the 
deed,  and  other  facts  that  might  appear,  to  which  refusal 
defendants  except. 

The  defendants  also  requested  the  Court  to  charge  the  jury, 
that  in  order  to  charge  a  subsequent  purchaser  for  value, 
with  notice  of  a  prior  voluntary  deed  proof  that  such  purchaser 
had  heanl  of  a  difficulty,  without  showing  what  difficulty  waa 
referred  to,  is  not  sufficient ;  but  it  must  be  shown,  that  sndi 
a  purchaser  had  actual  notice  of  the  prior  voluntary  deed — 
which  charge  the  Court  refuseil,  and  declined  to  give  as 
requesteil ;  but  charged  the  jury,  that  they  might  infer  actual 
notice  from  such  facts,  in  connection  with  other  circiunstanoeSj 
which  would  or  might  be  sufficient  to  comince  them,  thai 
defendant  had  actual  notice,  as  proof  in  any  other  material 
facts,  in  a  cause  might  produce  connction — to  which  refnsa 
to  charge  Jis  requesteil,  and  to  which  charge  as  given  defend 
ant  o.tcopts. 

The  Court  charged  the  jury,  that  if  tliey  shoiUd  believe  th» 
the  deed  from  William  Smith  was  delivered  to  Risdon,  thougl 
never  reconled,  it  was  not  competent  for  him  and  AVillian 
Smith  to  re-vest  the  title  in  William,  by  tearing  up  of  said  dee< 
or  its  destruction  otherwise,  so  as  to  enable  AVilliam  Smith  to  sel 
to  Walker :  but  that  the  title  could  only  be  re-vested  by  a  deei 
of  conveyance  of  e(pial*solemnity,  fnmi  Risdon  Smith  t 
William  Smith — to  which  charge  the  detendants  except.  Afte 
the  charge  of  the  Court  the  jury  retire<l,  and  returned  with  i 
venlict,  in  favor  of  the  plaintiff  for  the  premises  in  dispute 
and  ?2,3-i3  tor  mesne  profits  with  e«>sts  of  suit. 

Whereupon  the  defemlants,  by  their  counsel,  during  tb 
term  aforesaid,  after  said  verdict  was  returned,  moved  th 
Court  for  a  new  trial  in  said  cause,  on  the  following  groondi 
to  wit: 

1st.  That  the  Court  erreil  in  opening  the  case,  afVer  A 
/>b]])tiff  had  clo^^e^l  his  case,  and  a  motion   to  non-suit  \m 
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^^en  disposed  of;  and  a  night  intervened,  to  allow  plaintiff  to 
^^^"troduce  the  deeds  of  William  Smith,  for  negroes  to  liis 
^^iHren,  the  plaintiff  not  having  the  deeds  in  Court  the  day 

2Dd.  The  Court  erred  in  admitting  the  said  deeds  for 
^^^oes  from  William  Smith  to  his  children. 

8rd.  The  Court  erred  in  admitting  the  evidence  of  Joseph 
-'^ooke,  to  go  to  the  jury  as  evidence,  to  authorize  the  jury  to 
find  that  George  Walker  had  actual  notice  of  the  deed  of  gifit, 
^rom  William  Smith  to  Risdon  Smith,  for  the  premises  in  dis- 
pute, before  he  purchased  the  premises  of  William  Smith,  for 
a  valnablo  consideration. 

4th.  The  Court  erred  in  ruling,  that  it  was  not  competent 
for  Risdon  Smith  to  have  delivered  back  the  deed  to  the  pre- 
miaes  in  dispute,  (after  delivered  though  not  recorded)  to  Wil- 
liam Smith  (the  donor),  and  thus  re-vest  the  property  given  in 
William  Smith,  so  as  to  enable  him  to  sell  and  convey  to 
Walker  ;  but  that  it  must  be  done  by  deed  of  conveyance. 

5th.  The  Court  erred  in  refusing  to  grant  the  motion  of 
defendants,  (made  when  the  plaintiff  had  closed  his  case)  to 
non-8uit  said  plaintiff. 

6th.  That  the  Court  erred  in  refusing  to  charge  the  jury, 
that  when  the  deed  for  the  premises  in  dispute,  had  been 
proved  to  have  been  handed  to  Risdon  Smith  by  William  Smith 
to  be  locked  up,  or  put  away  till  called  for  ]»y  him ;  the  pos- 
session of  Risdon  Smith  is  no  evidence  of  its  delivery,  until 
the  character  of  that  possesion  is  shown  to  have  been  changed. 

7th.  The  Court  erred  in  refusing  to  charge  the  jury  as 
requested,  that  in  order  to  charge  a  subso<(uent  purchaser, 
for  valoable  consideration  with  notice  of  a  former  voluntary 
deed  proof,  that  he  had  heard  of  a  difficulty,  without  showing 
what  difficulty  was  referred  to,  is  not  sufficient.  But  it  must 
be  shown,  that  such  a  purchaser  had  actual  notice  of  the  prior 
Toluntary  deed;  but  charged  the  jury,  that  they  might  infer 
setual  notice  from  such  facts,  in  connection  with  other  cir- 
whioh  would  convince  them  that  defendant  had 
[  notice  as  in  any  other  material  facts  in  a  cause. 
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8tli.  That  tlie  jury  found  contrary  to  law. 

9th.  That  the  jui*y  found  contrary  to  dridence. 

10th.  That  the  jury  found  contrary  to  the  justice  and  eq 
of  the  case. 

llth.  Because  the  Court  erred  in  deciding,  that  Gai 
Smith,  one  of  the  heirs  at  law  of  Risdon  Smith,  was  a  i 
patent  witness ;  he  being  object<>d  to  on  the  ground  of  inter 
the  release  of  the  witness  being  before  the  Court,  as  exhil 
in  the  brief  of  testimony,  and  also  the  amreement  of  the  1 
being  before  the  Court. 

Which  motion  was  oveiTuled  and  refused  by  the  Courl 
the  several  grounds  therein  contained  and  set  forth,  and  de 
dants  except  and  say,  that  the  Court  erred  in  refusing 
motion  for  a  new  trial,  and  in  overruling  all  the  grounds  tl 
in  contained. 

PoE,  NiSBET  &  PoE,  and  Giles,  for  plaintiff  in  error. 

Warren,  S.  &  R.  P.  Hall,  for  defendant. 

PoE,  NiSBET  &  PoE,  for  plaintiff  in  error,  submitted  the 
lowing  brief : 

1st.  To  the  first  point  the  following  authorities  are  cite' 
Stewart  vs.  Grimes  {Dudley  Itep,  209.) 

2nd.  To  the  second  point,  we  contend  that  the  deliver 
the  deed  for  the  negroes  is  not  a  circumstance  tending  to  g 
that  the  deed  for  the  land  was  delivered,  and  more  espec 
when  it  is  shown  tliat  Risdon  Smith  repudiated  the  gift ; 
the  covenant  between  the  lieirs  proves  that  the  land  was  re 
ed  to  the  estate  of  Wm.  Smith. 

3d.  To  the  third  point  we  cite  the  following  authorii 
6  Oeo,  Hep.  Fleming  v%.  Toivnsend,  107,  110.  8  Geo. . 
Colquitt  V8.  Thomas  et  al.  208,  269. 

4th.  To  the  fourth  point  we  cite  the  following  author!' 
1  Shep.  Touch.  70.  10  Masa.  Hep.  Commonwealth  v%,  1 
ley  403, 406.     9  Pick.  105,  Holbrook  vs.  Try  well 

The  distinction  hero  taken  by  Judge  Parker,  in  whic 
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^^^tains  the  case  of  Com,  vs.  Uudley  as  clircctly  applicable 
^^  tbiscasc. 

5ih.  The  fifth  point  will  be  sustained  if  the  3(1  and  4th  ol)- 
J^^tions  arc  maintained,  for  it  leaves  the  plaintiff  without  any 
^^lirse  of  action. 

6th.  The  Court  clearly  erred  in  refusing  to  charge  as  requea- 

^^il  in  the  6th  assignment,  because  the  deed  for  the  land  was 

^ot  delivered  to  Risdon  Smith  as  an  rifrrow,  but  to  keep  for  the 

^ODor  until  he  called  for  it.     And  the  fact  (if  any  such  existed) 

that  Risdon  Smith  was  in  possession  of  the  land,  <loes  not  euro 

the  error  of  the  Court  below  in  thus  refusing. 

7tb.  To  the  seventh  point,  we  contend  that  the  Court  erred 
in  refusing  to  give  the  instruction  asked,  and  in  charging  the 
jury  that  they  might  infer  actual  notice  from  the  facts  proven 
bv  Tooke,  and  other  circumstances. 

We  cite  the  following  authorities  in  supj)ort  of  the  error  in 
refusing  to  cliarge  as  above  requested :  G  Geo,  Ilcj),,  Fleming 
t<.  ToiVfiseiiJ,  107.110.  8  Geo.llcp,  Colquitt  V8,  Thomas  et 
al  208,  261). 

And  that  he  eiTcd  in  charging  as  lie  did,  see  7  Geo,  Itvp, 
503,  Butt  vs,  Maddux  %'i^,  8  (?(w.  JtqK  117,  Bethune  vs. 
3[cCrai/  §2.  8  Geo,  livj),  18^5,  Monf (joinery  vs,  IJvaus  §4. 
9  Geo.  Hep,  ^313,  Harrison  et  al,  vs,  Thompfson  §  2.  10  Geo. 
Rep.  SiyijPern/  i'«.  Hudaon^  §  8. 

Xo  other  facts  or  circumstances  going  to  show  actual  notice 
having  been  proved. 

8th,  9th,  10th.  The  eighth,  ninth  and  tenth  exceptions  de- 
pend for  theii*  support  on  the  foregoing. 

11th.  To  the  11th  point  we  cite  1  Gnwnleaf  Ev.  Sec.  401, 
402. 

■Brief  of  Warren  and  II all  &  Hall  for  defendant  in  error : 

.The  deed  having  been  delivered  in  this  case  by  the  grantor 

*P  fte  grantee  is  not  an  eneroWy  but  the  delivery  is  absolute. 

^^^*^n'$  Big.  Tit  {A,  3)  Fait  p.  158.     2  Johns  It,  247,  248. 

r  -^laek.  Comm.  248  {top),     2  Star/:,  on  Ev,  447.     23  We^id. 
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43.  2  Kent's  Cwm.  458,  454,  455.  5  Cranch.  351,  (S^-d 
i:ond.  277).  1  Sug.  Vendor,  312  {note)U,  andU.  10  Wer^^^. 
310.  13  John's  IL  285.  U.  S,  Dig.  30,  Nos.  90,  93,  ^5. 
7  Ca^7^.  i?,  143. 

Delivery  of  deed  (luestion  of  fact  for  tlic  jury :  10  Wend^^  €t 
Supla.  2  /  bid,  308.  2  Peters  Dig.  30.  3  Ma.  0.  C.  ^Fi., 
398.     11   Geo.  It.  G3G.     G  Peters,  124.     1   Watts,  279.  9 

Mass.  It.  307. 

Destruction  of  deed  by  grantor  and  grantee,  or  a  return  or^T  it 
by  the  latter  to  the  fonner,  will  not  divest  the  grantee  of  title 
to  the  estate  granted  and  re- vest  It  in  the  grantor,     13  Mau.   J^» 
500.     4  Wend.  R.  474.    Ibid  585.    9  John's  R.  55.      X  -2 
Ibid  73,  488,  355.    2  //.  Blaek  R.  260.    1  Johis  Cli.  I^- 
240.     G  East,  86. 

That  notice  to  Walker  "vvas  sufficient  see  6  Qa.  R,  108,  iC^ 
lb.  350.     2  Sugden  on  vendors  pj).  335,  336,  337  and  mte^ 
1st.  Atk.  489.     2  White  and  Ts  leading  ca.  Eqi.  pt.  1pp. 
145, 132,  133,  174. 

As  to  notice  see  further,  1  Dana  71.  4  John's  Oh.  JJ.  46. 
15  Johns  R.  555. 

That  plaintiff's  suit  should  not  have  been  dismissed,  for  want 
of  order  of  Court  to  sue  for  the  land  (no  order  being  necessary 
to  enable  administrator  to  do  his  sworn  duty  in  collecting  intes- 
tate's estate)  see  3  Ga.  R.  105. 

That  there  was  no  error  in  allowing  the  plaintiff  to  introduce 
evidence  after  the  motion  of  non-suit,  sec  10  Ga.  J2-  148.  12 
Ibid  257. 

iVs  to  motion  for  non-suit,  see  5  Ga.  R.  171. 

As  to  the  finding  of  the  jury,  3  Kelly  322.  6  Ga.  276. 
7J6.  283.     8i6.  30C.     10/6.37. 

As  to  Garrett  Smith's  interest  and  competency,  see  1  Kelly 
408.     3  lb.  527.     Ibid  280.     8  Geo.  R.  460. 

Even  though  error  in  charge,  justice  having  been  substan- 
tially attained  by  the  verdict,  it  will  not  be  disturbed.  1  Kelly 
680.    10  Ga.  R.  209,  253,  429. 
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By  the  Court. — SxARNKii,  J.  delivering  tlic  opinion. 

It  18  alleged,  that  the  Court  below  en'cd  in  refusing  the  mo- 
tion for  a  new  trial,  on  various  grounds,  which  we  will  review  in 
the  order  in  which  the  points  were  presented  during  the  trial. 

[1.]  During  that  trial,  one  Garrett  Smith,  who  was  a  dis- 
tributee of  Risdon  Smith's  estate,  was  offered  as  a  witness  by 
the  plaintiff,  (in  the  Court  below,)  who  was  the  administrator 
on  that  estate. 

Upon  objection  being  made,  on  account  of  his  interest,  a  re- 
lease was  tendered.  Objection  was  then  taken,  that  the  witness 
was  still  interested  to  the  extent  of  the  costs  of  this  suit.  The 
meaning  being,  we  suppose,  that  he  was  interested  to  prevent 
the  fund,  out  of  whicli  lie  was  to  have  distribution,  from  being 
diminished,  by  the  payment  of  the  costs  in  this  case.  The  Court 
overruled  the  objection,  deciding  that  the  interest  was  too  re- 
mote. 

Now,  the  rule  is,  that  the  interest  which  disqualifies,  shall 
be  a  present,  certain  and  vested  interest ;  and  not  uncertain  or 
contingent — ^that  the 'witness  shall  either  gain  or  lose  by  the  di- 
rect legal  operation  of  the  judgment ;  or  that  the  record  may  be 
used  in  some  other  action,  for  or  against  him.  If  the  interest 
be  of  a  doubtful  nature,  the  objection  goes  to  his  credit,  and 
not  to  his  competency. 

We  are  not  sure,  but  that  the  interest  here,  being  contingent, 
18  too  remote.  By  the  release,  he  has  deprived  himself  of  any 
gain,  by  reason  of  a  judgment  in  favor  of  the  administrator. — 
It  is  true,  that  in  the  contingency  of  a  judgment  against  the 
administrator,  the  costs,  being  paid  out  of  the  estate,  the  wit- 
ness' interest  may  be  affected  to  this  extent.  Thus  he  may 
be  said  to  lose  in  one  event ;  but  he  cannot  be  said  to  gain  in 
any  event,  unless  the  saving  of  the  costs  to  the  estate,  may  be 
■■id  to  be  a  gain  to  him. 

However  this  may  be,  we  will  lay  no  stress  on  it ;  because, 

W6  axe  satisfied,  from  the  investigation  which  we  have  given  to 

Aia  case,  and  for  reasons  which  will  hereafter  appear,  that  no 

ij^joBliOe  was  done  by  the  admission  of  Osrret  Smith's  testidlo- 

VOL.  XIV.  20 
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ny ;  and  that  the  verdict  should  have  been  as  it  was,  without  it. 
Consequently,  we  should  not  feel  it  our  duty  to  reverse  the 
judgment  on  this  ground,  even  if  the  testimony  was  improperly 
admitted.  Such  has  been  the  uniform  rule  of  this  Court. — 
(Stephens  et  al.  vs.  Cratvfordy  1  Kelly ^  580.  Arrington  vs. 
Cherry,  10  Ga.  R.  429.) 

After  the  plaintiff  in  the  Court  below,  (the  defendant  here) 
had,  in  the  first  instance,  closed  his  case,  the  defendants  (plain- 
tiffs in  error)  moved  for  non-suit,  which  was  refused  by  the 
Court.  As  the  grounds  of  this  motion  enter  into  the  assign- 
ments of  error,  we  will  proceed  to  consider  them,  as  they  were 
presented. 

[2.]  It  was  insisted  that  no  sufficient  evidence  of  a  delivery 
of  the  deed  to  this  tract  of  land  had  been  adduced. 

Upon  this  question,  we  remark,  that  prima  facie  evidence 
of  delivery,  was  fairly  to  be  derived  as  an  inference,  from  the 
acts  and  words  of  William  Smith,  taken  with  the  subsequent 
possession  of  the  land  by  Risdon. 

Thomas  Speight  bad  proved,  that  after  all  the  deeds  were 
executed,  Wm.  Smith  told  Risdon  "  To  take  them,  and  put 
them  away  until  he  called  for  them,  for  he  was  not  ready  to 
turn  over  the  property  they  conveyed  at  that  time,  as  the  crop 
was  not  housed."  And  other  testimony  showed,  that  Riisdon 
was,  after  this,  in  possession  of  the  land. 

Here,  certainly,  was  a  delivery  of  these  deeds.  But  it  is  in- 
sisted, that  it  was  not  an  absolute  delivery.  If  it  were  not  an 
absolute  delivery,  it  was  a  delivery  to  take  effect  upon  condi- 
tions— that  is  to  say,  an  escrow.  No  conditions,  however,  are 
here  specified.  The  grantor  says,  that  he  is  not  ready  to  turn 
over  the  property,  it  is  true.  But  he  says  nothing  which,  in 
law,  can  be  considered  as  a  technical  limitation  upon  the  deUv- 
ory,  so  as  to  fix  the  time,  upon  the  happening  of  a  certain  con- 
tingency, when  the  delivery  is  to  take  effect.  And  the  grantees 
had  nothing  to  do  on  their  part,  in  order  to  make  the  deed  ab- 
solute, which  is  usually  the  case,  where  the  deed  is  delivered  as 
an  escrow.  {Austin  vs.  Hall,  13  John.  285.)  Under  these 
circumstances,  we  fear,  that  to  hold  a  transaction  like  this,  sacb 
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n*  limitation  of  doliverv  as  amounts  to  an  escrow,  would  be  to 
establish  a  loose  and  inaccurate  precedent. 

If,  however,  we  be  mistaken  in  this,  it  can  only  be,  as  to  the 
clwds  which  were  delivered  to  llisdon  for  the  other  j^rantees. — 
The  delivery  of  his  deed  to  him  could  not  have  been  in  the  na- 
ture of  an  escrow  ;  for  a  stubborn  principle  of  law  interferes 
to  prevent  this.     One  of  those  stern,  technical  rules,  which 
the  law,  generalizing  for  the  public   good,  establishes,  as  con- 
trolling intention,  and  serving  as  lights  and  guides  to  the  way- 
l^rer  in  search  of  legal  rights.     That  rule  is,  tluit  a  deed  can 
fl^ver  be  delivered  to  the  grantee  himself,  lus  an  escrow  ;  but  if 
intended  to  operate  as  such,  must  be  deliveivdtoa  third  {lerson 
for  fcim.     If  a  deed  be  delivered  to  him,  tlic  law,  for  wise  pur- 
poses, and  on  just  principles,  vests  the  interest  conveyed,  in- 
stantly in  him.     {Shep.  Toiwlu  55.     7    Vin.  Tit.  JaiU  0.  pL 
^'      Jackson  vs,  CatUn,  2  John.  259,  per  Knit ^  C.  J.     Gibson 
w-  -Partce^  1    Dev.  jf  Bait,  530.)     Here,  tlic  delivery  was  to 
^i^on  Smith  himself,  and  it  might  have  been  piTiperly  looked 
*^  •«  absolute. 

C^.]  An  order  from  the  Court  of  Ordinary  was  not  needed, 
that  the  administrator  might  bring  his  suit,  as  was  also  insisted 
^^  the  motion  to  non-suit. 

Tile  point  made  here  possibly  springs  out  of  a  misconception 

^*  the  decision  made  by  this  Court,  in  the  case  of  Carruthers 

^  ^aileffj  3  Ga.  It.   105.     While  that  decision  Stakes  the  po- 

^^^^  (which  was  no  new  doctrine  in  our  State,)  that  the  Com- 

J"*^  Law  of  force  with  us,  vests  the  title  to  real  estate  in  the 

®*'*5  at  the  death  of  the  ancestor  ;  and  asserts  that  the  ad- 

j'^^'^trator  can  control  it  only  for  payment  of  debts,  or  distri- 

^'lon ;  it,  at  the  same  time,  expressly  holds,  that  for  the  pur- 

'T®^  of  distribution,  such  real   estate  is  on  the  same  footing 

^k  personal  estate ;  and  that  "  The  title  of  the  heirs  is  sub- 

.  *^cnt  to  the  right  of  the  aihninistrator,  to  have  the  posses- 

f*^^  of  the  land,  to  enable  him  to  pay  debts  and  make  distri- 

^^^^"  ic. 

'Vhcn,  therefore,  the  administrator  sues  a  stranger,  tlie  pre- 
^***^lrtion  arii>C8,  that  he  is  acting  in  subordination  to  his  au- 
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thority  in  tlie  premises ;  tliat  he  is  endeavoring  to  recover  for 
the  purpose  of  paying;  debts,  or  distributing  ;  and  no  proof  of 
authority  from  the  Court  of  Ordinary  is  needed.  It  would  be 
different  perhaps,  and  so  this  Court  has  held,  (at  p.  Ill  of  the 
case  last  cited,)  if  he  were  suing  the  heirs. 

In  this  very  case  of  Carruthers  and  Bailey,  wc  remark  fur- 
ther, this  Court  holds,  in  effect,  that  the  administrator  may 
sue  in  ejectment,  without  an  order  from  the  Court  of  Ordinary; 
and  in  Cofir,  adnir,^  ?♦«.  FJannagan^  1  Kelly ^  538,  it  is  said 
that  the  right  of  the  administrator  to  sue  for  land  is  established. 

[4.]  On  tlie  next  point  taken  in  the  motion  for  non-suit,  via : 
that  a<.inal  notice  to  the  purchaser,  Walker,  was  not  proven, 
we  have  several  remarks  to  make. 

It  is  true,  that  if  the  plaintiffs  in  error,  or  either  of  them, 
had  purcliased  the  land  from  William  Smith,  without  actual  no- 
tice of  the  voluntary  conveyance  to  Risdon,  they  should  have 
been  protected  in  their  possession. 

It  is  important,  however,  to  a  right  consideration  of  this 
point,  that  we  should  first  understand  what  clearly  and  defi- 
nitely constitutes  at^tnal  notice. 

The  fii*st  broad  elementary  distinction,  to  which  we  call  at- 
tention, is  that  notice  is  actual,  when  it  is  directly  and  person- 
ally given  to  the  party  to  be  notified ;  and  constructive,  when 
the  party,  by  circumstances,  is  put  upon  inquiry,  and  most  be 
presumed  to  have  had  notice;  or,  by  judgment  of  law,  is  held 
to  have  had  notice.  (Pnwdlon  il/orf-gr.  561,  662.  16  T^iii, 
Ahr.  2.     4  Kvnt  Cow.  172.) 

Again,  constructive  notice  is  held  to  be,  "  In  its  natarc,  no 
more  than  evidence  of  notice,  the  presumption  of  which  is  so 
violent,  that  the  Court  will  not  allow  of  its  being  controverted." 
(3  My.  c,f  K.  719.     3  Sxigd,  on  Vend.  453.) 

This  first  definition  of  constructive  notice,  it  will  be  seen,  in- 
volves such  notice  as  presumptive  knowledge,  from  circumstances 
which  put,  or  should  have  put,  the  party  upon  inquiry;  as 
well  as  the  latter,  which  is  entirely  an  inference  of  law,  and 
may  bo  supposed  to  relate  generally  to  notice,  which  is  legal 
inference,  fwrn  some  stich  source  as  matter  of  registry,  or  record. 
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^Vith  great   deference  ami  respect  we  Siiy  it,   there  docs  not 

-eeetn  to  be  sufficient  and  satisfactory  accuracy  in  tlie  terms  of 

these  definitions:  and  confusion  has   naturally  resulted.     It 

^11  be  fonnd,  that  some  of  these  very  authors  and  Courts,  who 

^Itaw  these  distinctions,  and  speak  of  all  notice  which  is  not 

proven  by  evidence  of  direct  personal  communication  with  the 

party  as  constructive  notice ;  yet  «ro  on,  sometimes,  to  call  that 

Jietual  notice,  which  is  proven  only  by  circumstances  sufficient 

to  put  the  party  upon  iiKjuiry ;  and  thus,  parties  and  counsel, 

*ncl  Courts  who  follow  them,  may  be  puzzlcil  t*)  nuikc  out  the 

correct  distinction. 

In  the  case  before  us,  the  injjenions  counsel,  following  the 
ff^Oeral  and  more  usual  definition  first  stated,  insist  that,  inas- 
''^^ch  as  this  Court,  in  the  case  of  Fleming  va,  TuvmHcndy  6 
^<^.  jB.  103,  has  held  that  a  purchaser,  without  prior  actual  no- 
^*^o  of  a  voluntary  conveyance,  shall  be  jirotected  ;  and  that 
C^onstructive  notice  will  not  do;"  and,  as  according  to  the 
^OtDve  definition,  all  notice,  not  positively  proven  to  be  per- 
*^*^al,  is  constructive  notice — so  in  this  case,  as  no  such  per- 
^^^lal  notice  is  positively  proven  to  Walker,  he  must  be  pro- 
^^^ted. 

It  will  be  seen,  however,  as  we   have  suggested,  that  these 
^  *^mentary  dicta,  and  the  cases  cited,  supp(»rt  the  doctrine  that 
yHftt  notice  is  sufficiently  actual,  which  by  the  proof,  either  pos- 
^'^ive  or  presumptive,  brings  home  to  the  purchaser  such  knowl- 
^^geof  the  circumstances,  as  authorizes  the  clear  and  satisfac- 
tory conclusion,  that  he  had  notice  of  the  prior  incumbrance  ; 
^^  sach  as  renders  proper  the  conclusion,  that  he  was,  or  should 
Have  been  put  upon  inquiry.     That  such  notice  is,  in  the  lan- 
l^nage  of  Sir  Edward  Sugden,    "good  notice  ;"  and  is  so,  be- 
^^use  it  authorizes  a  conclusion  which  afl'ects  the  conscience  of 
the  pnrcliaser,  and  makes  it  a  legal  fraud  in  him  to  buy,  under 
the  circumstances. 

Loose,  suspicious,  vague  rumors  or  reports  will  not  do,  say 
these  writers  ;  but  the  knowledge  must  be  brought  home  to  the 
purty,  so  that  mala  fides  marks  the  transaction,  if  he  after- 
WTds  bny.     {Suffden  fn\  Vend.  452,  467.     Pevhk^  v$.  Reed- 
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ingj  8  Serg,  J^  li.  484.  Joncft  iv.  Smithy  1  -Hare,  55.  La 
Neve  vs,  LaNevCy  AmhJcr^  430.)  Sec  also,  the  able  notes  on 
the  last  ease  in  2  White  <f-  Tud.  L.  C,  in  Eq.  130,  131,  132. 

Hence,  when  our  own  Court  adjudicates  this  point,  it  so 
draws  the  distinction  between  personal  notice,  proven  cither  by 
positive  or  presumptive  evidence,  and  notice  which  is  a  mere  le- 
gal presumption,  and  which  does  not,  as  a  consequence,  no- 
cessarily  aftect  the  conscience  of  the  party.  {Fleming  r«. 
Townsend^  G  Ga.  li.  103.)  And  the  intelligent  editor  of 
White  &  T.  Lead.  Cases,  (2  W.  <f'  T.  L.  C.  174,)  comment- 
ing  on  this  last  case,  shows  that  this  was  the  view  taken  by  this 
Court,  Chancellor  KenU  too,  sanctions  the  same  rule ;  and 
says,  that  if  the  conscience  of  the  purchaser  is  thus  affected  by 
proof,  "  It  is  to  be  understood  as  the  true  construction  of  the 
rule,  that  implied  or  presumptive  notice,  may  be  equivalent  to 
actual  notice.'*     (4  Kent  Com.  172.) 

We  will  take  leave  of  this  point,  by  remarking,  that  it  would, 
perhaps,  be  more  accurate  to  say,  that  actual  notice,  in  the 
case  we  have  been  considering,  is  shown,  when  the  proof, 
positive  or  presumptive,  autliorizes  the  clear  and  satisfactory 
conclusion,  that  the  purchaser  had  knowledge  of  the  incum- 
brance, or  would  have  had  it,  if  he  had  not  wilfully  declined  to 
search  for  it,  and  thus  his  conscience  is  affected  by  it ;  and 
that  constructive  notice,  is  tliat  which  arises  out  of  a  legal  in- 
ference, or  presumption  strictly  speaking,  such  as  notice  from 
a  register,  record,  or  some  such  matter ;  and  which  does  not  af- 
fect the  conscience  of  the  purchaser,  because,  notwithstanding 
the  legal  presumption,  he  may  never  have  had  absolute  knowl- 
edge of  the  record,  or  been  put  upon  inquiry  in  relation  to  it. 

On  looking  to  the  testimony  in  this  cause,  we  find  a  case 
which  we  think  brings  home  to  the  piurchaser,  very  clearly,  the 
personal  knowledge  of  the  conveyance  to  Risdon  Smith ;  for 
we  find  Tooke  proving,  that  when  conversing  with  Walker  about 
the  purchase,  the  latter  said  to  him,  that  he  had  taken  legal 
advice  on  the  subject  of  the  difiiculty  about  this  land,  and  that 
he  thought  he  had  bought  a  good  bargain. 

Now,  to  what  difficulty  as  to  this  land,  was  reference  thus 
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made  ?     There   is  no  pretence,  that  it  was   to  any  other,  save 
the  incumhrance  of  the   conveyance   to  llisdon ;  and  all  the 
fkcts  of  the  case  lead  to  this  presumption.     If  he  had  taken 
legal  advice  then,  as  to  this  difficulty,  must  he  not  have  heard, 
either  before  or  through  consultation  with  his  learned  counsel, 
that  which  put  him  upon  actual  notice  of  this  deed  ;  or  at  all 
events,  which  made  it  his  duty  to  inquire  into  the   matter  be- 
fore he  purchased  ?     Nay,  was  not  the  presumption  very  strong, 
that  he  did  so  inquire  ?     Besides,  it  appeared,  according  to  his 
own  report,  that  he  bought  a  good  bargain  ;  and  this  circum- 
stance was  significant  in  this  connection. 

These  being  our  views,  we  think  the  Court  committed  no 
error  in  overruling  the  motion  for  non-suit. 

[5.]  Neither,  in  our  opinion,  did  the  Court  commit  error 
when  opening  the  case,  after  plaintiff  had  closed,  and  permitt- 
ing the  introduction  of  certain  deeds.  This  was  a  matter  of 
pnwtice,  which  must  be  more  or  less  always  within  the  discretion 
rf  the  Court,  and  may  be  safely  reposed  there.  We  think 
«e  practice  is  not  to  be  approved,  and  should  be  discounten- 
anced by  circuit  Judges,  as  it  leads  to  indefinite  delays,  and 
^y  Bometimes  open  the  door  to  imfair  advantage.  But  we 
*ciw  evidence,  of  any  such  advantage  hanng  been  taken 
'^  as  in  the  case  of  Stewart  vs.  Grimes  and  another^  Dud- 
*qf  209,  where  the  party  had  his  testimony  in  Court,  and  as 
*Wgaid  in  this  argument,  "as  it  were  gambled  for  the  conclu- 
*oii,"  So  far  as  appears  in  this  case,  the  omission  of  the 
^**timoiiy  was  through  no  improper  motive,  and  the  discretion 
^  flie  Court  in  admitting  it,  was  not  abused  or  capriciously 
«xemBed. 

[6.]  Nor  do  we  think  the  objection  to  these  deeds  as  evidence 
^'^ftble.  They  were  relevant  and  material,  as  ser\'ing  pre- 
"•niptively  to  show  that  the  deed  to  Risdon  had  been  delivered ; 
"^nse  these  similar  deeds,  executed  at  the  same  time  by 
^"Siain  Smith,  to  other  portions  of  his  property,  and  which 
^  been  handed  to  Risdon  with  tliis  deed,  had  been  delivered 


P«]  After  the  cause  was  submitted  to  the  jury,  the  Cowrt 
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afuscd  to  charge,  (when  requested  by  the  plaintiffs  in  error) 

hat  the  circiimi^tances  under  which  the  deed  was  delivered  to 

Risdon,  and  the  possession  of  Kisdon  did  not  amount  to  proof  of 

a  delivery ;  but  instructed  the  jury,  that  it  was  some  evidence 

when  coupled  with  other  evidence,  such  as  possession,  &c. 

That  this  was  sul)stantially  correct,  we  have  already  shown. 
That  it  was  so,  may  be  manifested,  also,  by  reference  to  some 
of  that  other  evidence,  to  which  allusion  was  made  by  the 
Court  below,  viz :  the  possession  of  the  other  heirs  under  the 
deeds  specified :  and  Ilisdon*s  statement,  that  his  father  had 
paid  him  for  the  land  in  horses,  mules,  &c. ;  which  last  circum- 
stance was  proven  ])y  McKinney.  All  of  which  taken  to- 
gether, constitutes  strong  evidence  of  delivery. 

[8.]  We   hold  also,  that  the  charge  of  the  Court,  as  to 
notice,  viz :  that  actual  notice  might  be  inferred  by  the  jury 
from  the  facts  in  evidence,  which  might  be  sufficient  to  con- 
vince them  that  defendant  had  actual   notice,   was  for  the 
reasons  already  given,  substantially  correct.     To  these  reasons 
it  may  be  added,  that  at  the  time  the  Court  charged  the  jury, 
the  fact  of  inadequacy  of  consideration  (such  as  was  insisted 
on)  was  before  them,  and  also  the  character  of  that  consider- 
ation, viz :  a  payment  in  three  annual  instalments — ^from  both 
of  which  it  was  argued,  that  the  speculative  character  of  the 
transaction  appeared,  and  therefore,  notice  should  be  presumed. 
It  is  true,  that  if  there  was  inadequacy  in  the  consideration 
specified,  it  was  a  circumstance  which  might  authorize  the 
presumption  insisted  on.     So  too,  was  it  true,  that  ^'  to  entide 
a  purchaser  to  protection,  the  consideration  must  not  only  be 
valuable,  but  must  be  wholly  or  partially  paid."     Vattier  vt 
Hindcy  7  Peters^  271,  per  Chief  J.  Marshall     WilliamM  w 
Hollifigsworthj  1  Strob.   103.     Bush  vs.  Bush^  8  Ibid.  18' 
Dostvell  vs.  BuchannavCs  executors^  1  Speer  JEq.  20.     2  TFiW 
141.    8  Wheat.  421.     3  SerJ  ^-  B.  423. 

If  then,  the  terms  of  this  deed  authorized  doubt  or  snapic 
to  say  the  least,  by  reason,  that  the  consideration  was  d|f 
and  the  payments  so  arranged  that*  the  purchaser  might  f 
the  chances  of  succeeding  in  a  suit  at  Law,  before  havir 
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^y,  this  was  proper  for  the  considci-ation  of  the  jury  in 
determining  the  question  of  netual  notice,  uml  the  Court  was 
correct  in  referrinfjr  tlie  matter  to  tlu*ir  consideration. 

[9.]  Wc  also  approve  the  instruetinn  wliicli  was  given  to 
the  effect,  that  it  was  not  in  the  i)owcr  of  Ilisdon  Smith  to  rc- 
Test  the  land  conveyed  to  him,  by  re-deli u'riug  the  deed  to 
his  father,  after  it  had  l»een  once  delivered  to  him,  or  by  can- 
-celling  or  otherwise  destroying  it :  but  that  ihe  title  could  be 
conveyed  out  of  him  to  William  Smith — only  by  deed  with  the 
usual  solemnities. 

Ancient  elementary  dicta,  oppo.s<i<l  to  this  instruction  of  the 
Court,  have  been  and  may  be  found.  Shrp,  Tonrh,  70.  Co. 
Lm.  119,  h.  Dyer.  51),  112.  Om,  Elh,  4S;J.  But  the 
modem  decisions  almost  invariably  havt?  held,  that  "  The  mere 
cancelling  of  a  deed  will  not  divest  laud,  which  has  once  vested 
by  transmutation  of  possession."  A  mass  of  cases  might  be 
cited,  but  I  can  afford  room  for  rel'nviie*?  to  a  few  onlv. 
Boiton  V8.  Carli9h\  2  If  Black,  2G3.  Jloc  n*.  AnMMop  of 
Tark,  G  EuRt.  m.  Dana  vh,  Neivdl  V.\  Mans,  41 KS.  m^- 
hrook  r«.  Tlrrdl^  9  Pick.  108.  BoUfonl  vs.  Mon/tousc,  4 
Gmn.  650.     aUbert  vs.  Bulkley,  5  Omn.  202. 

The  early  dicta  to  which  reference  is  made,  are  older  per- 
haps, than  the  Statute  of  Frauds,  which  has  been  regarded  as 
eontrolling  this  question ;  and  hence  the  apparent  conflict  of 
opinion  and  of  cases.  To  tliis  effect  speaks  Mr.  Justice 
SeUfell,  when  he  says,  "  In  the  ancient  books  are  many  dicta 
respecting  deeds,  which  in  modern  cases  have  been  either 
neglected  or  exploded— or  so  explained,  as  to  be  rendered  con- 
stant with  the  security  of  titles  and  demands  depending  upon 
written  evidence,  &c.''  Hatch  et  al.  vs.  Hatch  et  aL  9  Mass. 
811. 

■    On  the  whole,  wo  are  satisfied,  that  the  Law  wajs  stated  to 

the  jury  with  sufficient  fairness,  and  that  the  verdict  of  the 

.  JiRry  (without  reference  to  the  testimony  of  Garrett  Smith) 

,  4pilKhA  to  hare  been  what  it  was ;  and  that,  therefore,  a  new 

/  iM;.dKa^  not  ha?c  been  grwted. 
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The  Mayor  and  Council  of  the  City  of  Hacon  w.  Harrej  W.  Shaw. 

Uo.  24. — The  Mayor  and  Council  op  the  City  of  Maco 
plaintiffs  in  error,  vs.  Harvey  W.  Shaw,  defendant. 

[1.]  A  writ  of  error  does  not  lie  to  this  Conrt,  on  the  order  of  the  Jadg«, 
lowing  a  certiorari;  but  when  the  Mayor  and  Council  of  the  City  of  MttD 
upon  charges  made  against  the  Marshal,  had  removed  him  from  office,  i 
ordered  a  new  election  ;  and  upon  granting  a  eertiorarij  the  Judge  pen 
a  farther  order,  re-instating  the  Marshal,  and  restraining  the  Covn 
from  proceeding  with  the  election :  Jffeld^  that  upon  that  order,  writ  of  er 
lies. 

[2.]  JIddy  that  the  allowance  and  return  of  a  writ  of  certiorari  is  ajwjifrnJ 
to  any  further  proceedings  on  the  record  below ;  but  do  not  operate  u  a 
versa!  of  a  judgment  executed,  or  supercede  one  in  process  of  execvtlc 
and  that  a  special  order  of  the  Judge,  when  he  gnmts  the  eertiorari,  earn 
enlarge  its  powers, 

[3.]  Jleldj  that  the  order  of  the  Judge,  reinstating  the  Marshal  and  leitrB 
ing  the  Mayor  and  Council  from  proceeding  with  the  election,  m  ako 
was  erroneous. 

Certiorari^  from  Bibb.  Decided  by  Judge  Powers,  in  nu 
tion,  June  7, 1853* 

The  defendant  in  error,  Harvey  W.  Shaw,  having  be 
elected  by  the  legal  voters  of  the  city  of  Macon,  to  the  oil 
of  Marshal  of  said  City ;  and  having  entered  on  said  offli 
and  the  term  for  which  he  was  elected  not  having  expired,  w 
summoned  before  the  Mayor  and  Council,  and  charged  wi 
mal-practice  in  office,  and  neglect  of  official  duty,  in  this,  tl 
he  had  been  guilty  of  the  offence  of  gaming  on  the  Sabbi 
day,  within  the  corporate  limits  of  the  city.  The  Mayor  m 
Council,  after  hearing  evidence  and  argument,  passed  an  ord 
that  the  said  Shaw  be  removed  from  office ;  and  that  a  .a| 
election  be  held  to  fill  the  vacancy.  The  Marshal,  therei^c 
presented  to  Judge  Powers  a  petition  for  an  injunction  is 
certiorari;  and  the  Judge,  on  hearing  the  same,  granted 
certiorari  to  the  Mayor  and  Council,  directing  that  their  ..p 
ceedings  in  said  cause  be  sent  up  to  the  Superior  Court  of  Bi 
€Ounty  to  be  reviewed ;  and  ordered  that,  in  the  meantiii|B^  1 
said  Harvey  W.  Shaw  bo  restored  io  the  office  of  MMUil^  li 
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tliat  the  Mayor  and  Council  be  restrainod  from  holding  a  new 
election. 

To  which  decision  and  order  of  the  Judge,  the  Mayor  and 
Council  excepted. 

PoE,  NiSBBT  k  PoE,  for  plaintiffs  in  error. 

MiLLEB  k  Hall,  Lanier  k  Anderson,  Hall  k  Caret, 
Stubbs  k  Hill,  for  defendant. 

Bjf  the  Court. — ^Nisbet,  J.,  delivering  the  opinion. 

[l.j  The  defendant  joins  issue  with  a  protest  against  the 
light  of  the  plaintiff  to  be  heard,  on  the  ground  that  a  writ  of 
cnror  does  not  lie  to  an  order  of  the  Judge  of  the  Superior 
Courti  granting  a  certiorari.     This  question  came  before  this 
Court,  in  Van  Ness  vs.  Cheeseboroughj  Stearns  ^  Co.^  in  the 
jnrecise  form  that  it  assumes  here ;  and  the  ^vrit  of  error  was 
dismissed.     The  mere  granting  the  certiorari,  decides  nothing, 
imt  that  the  record  shall  be  sent  up.     A  writ  of  error,  on  the 
tilowanee  of  the  writ,  is  premature.     It  may  be,  that  when  the 
grounds  of  error,   set  forth  in  the  petition  for   certiorari  are 
kund,  (and  they  cannot  be  heard  until  the  record  is  sent  up,) 
6e  present  plaintiff  in  error  will  have  no  cause  of  complaint. — 
As  yet,  nothing  itf  determined  against  him — as  yet,  no  judgment, 
Snal  as  to  the  cause,  or  final  as  to  the  immediate  subject-mat- 
ter, has  been  pronounced.    The  protest,  therefore,  so  fur  as  re- 
gards that  part  of  the  Judge*s  order,  which  sanctions  the  cer- 
Horari  is  sustained ;  and  the  writ  of  error,  as  to  that  snbject- 
.iwlUter  is  dismissed.     {Carter  ^  Wife  vs.  Buchanan^  2  Kelly ^ 
S88.     J(me»  et  dL  vs.  Dougherty^  11  Geo.  R.  305.     Van  Ness 
it.  Chuseborough^  Stmrm  ^  Co.,  11  Cra.  R.  377.) 

The  order  of  the  Judge  was  not  limited,  however,  to  a  sane- 

ijioii  of  the  certiorari^  in  the  usual  form.     It  was  brought  to 

^  V«tjew  the  proceedings  of  the  Mayor  and  Council  of  the  City 

a  Uaoon,  upon  charges  of  mal-practice  in  office,  and  neglect 

vdf  titty,  hrtught  against  the  Marshal  of  the  City  of  Macon, 
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the  plaintifF  in  error.  Upon  the  hearing  of  those  charges,  that 
body  found  him  guilty,  and  ordered  that  he  be  removed  from 
office  ;  and  that  an  election  be  held  on  a  day  designated,  for  a 
Marshal  of  the  city.  When  the  certiorari  was  presented  to 
Judge  Powers,  he  passed  an  order  that  their  proceedinga  be 
sent  up  for  review  ;  and  that,  in  the  meantime,  Shaw,  the  Mar- 
shal, be  restored  to  office  ;  and  the  Mayor  and  Council  be  re- 
strained from  holdin;r  a  new  election.  The  protest  is  not  sus- 
tained as  to  the  latter  part  of  this  order,  re-instating  the  offieer, 
and  superceding  the  order  of  the  Mayor  and  Council,  for  a 
new  election.  For  we  are  satisfied  that  it  does  not  fall  i^rithiD 
the  principle  upon  which  the  protest  is  sustained,  as  to  the  for- 
mer part  of  the  order.  It  is  a  decision  final  as  to  the  subject- 
matter — i^  is  immcdijitoly  operative  in  the  revocation  of  the  de- 
cision of  the  Miiyor  and  Council.  It  is  not  a  fnitl  judgmenl 
in  the  causae,  it  is  true,  as  to  the  tenure  of  the  office ;  but  it  is 
final  as  to  the  immediate  eflcct  which  it  works  upon  tlie  judg- 
ment of  the  Court  below.  As  to  thaty  this  writ  of  error  ie 
properly  before  us,  and  we  are  to  determine  whether  the  Judge 
erred  in  his  action  or  not.  Council  for  the  defendants  in  error, 
denies  the  jurisdiction  of  the  Superior  Court  over  the  Majttf 
and  Council  of  the  City  of  Macon,  by  -writ  of  certiorari.  He 
insists  that  the  plaintiff"  in  error  has  mistaken  his  remedy.— 
This  is  a  question  of  some  difficulty — one  upon  which  we  an 
not  fully  satisfied ;  and  we  leave  it,  therefore,  open  for  dccimdil^ 
when,  if  eiTor,  the  cause  reaches  us  on  its  general  merits. 

[2.]  The  order  in  question  was  eri'oneous.  It  is  not  qBtth 
tioned  but  that  the  allowance  of  a  certiorari,  operates  as  a  Mh 
persedeas  to  farther  proceedings  on  the  record,  which  it  brings 
up  for  review.  And  all  proceeding  on  the  record,  after  it  fa 
allowed  and  returned  to  the  Court  below,  are  illegal.  Thk  J6 
the  C.  Law  rule,  and  so  far  as  regards  certiorari  b  to  Justices  d 
the  Peace,  it  is  made  the  rule  by  Statute  in  Georgia.  {C6W^ 
N.  D,  520.     Bacon's  Ab.  title,  certiorari.) 

But  the  granting  of  a  certiorari  does  not  revoke  a  judgmflid 
executed  or  in  process  of  execution.  The  effect  of  the  yfA 
when  allowed,  is  to  stay  all  farther  action  on  the  reoord ;  ^ 


DECATUR,  AUGUST  TERM,  1838.  166 

The  Mayor  and  Council  of  the  Tity  of  Mncoii  r*.  Harvoy  W.  Shaw. 

its  power  cannot  bo  cxtoniltMl  by  a  spoci.il  onlor  of  the  Judge 
of  the  Superior  Court.  Tlio  roronl  of  ji  jutl<riiu*iit  con^'ura^la- 
teJ,  is  subject  to  review ;  yet,  tlio  jmlgmontstaijils  until  in  due 
course  reversed  ;  and  if  reversed,  the  jKirty  is  aihnittrd  to  such 
riglits  as  the  Law  gives  him. 

[3.]  Tlie  remedy  by  certiorari  is  a  le;ral  ri'niedy.     The  Judge 
in  the  exercise  of  the  power  ti»  gnnit  it,  niiiy  not  assume  the 
functions  of  a  Chaneellur.     lienor  it  is  settled  at  C.  Law,  that 
if  a  certiorari  is  not  delivered  until  after  a  Slua-iff  has  begun 
the  enforcement  of  a  process  of  i*xecution,  he  may  proceed, — 
The  C.  Law  writ  of  error  does  not   suj»er(*ede  an  execution,  if 
allowed  after  a  Sheriff  has  levied.     It  would  seem  that  in  such 
case,  a  writ  of  venditioni  vxponan  would  be  necessary  to  ena- 
ble him  to  proceed  ;  that  behig  so,  the  prineijde  is  not  altered- 
For  the  right  to  grant  the   writ  of  rcnifitioni  cj-jfonas  yields 
the  point,  that  the  certiorari,  or  the  writ  of  error,  does  not  op- 
erate as  a  siuperHCihuu.     (Jiamn'm  Al:  title  Certiorari.     Men- 
ton  r«.  iStephois,  Will  en  IL  '271.     Cro.  .A7/V. ';07.     2  Laltay- 
mond,  080.)     The  same  doctrine  is  settled   in  New    York. — 
[Blanchard  rs,  JI//rr,i,  D  JoJmx.  11.  OG.     Pufrhin  vh.   Mayor ^ 
^•,  of  Brookline^  V^  Wmd.  ♦>l.>4.     Kinnir  vs.   Whit  ford,  17 
Johns.  It.  34.)     These  cases  are  said  to  be  overruled.     {See 
The  People  v».  The  Xew  Vork  Com.  Plean,  1    Wend.  81,  and 
mote  bjf  tlie  reporter.)     But  arc  affirmetl  in  Patfer  vs.  Binsel,  3 
Em  N.  Y.  It,  239  ;  and  they  do  not  go  alone  upon  any  Stat- 
Qtes  of  New  York,  but  are  really  decided  on  the  authority  of 
cases  determined  at  Common  Law.     See  farther,  Kim/latid  vs. 
ffoMU,  1  IlahL  1«1.     Mairs  vs  Sparks,  2  South.  513.     Case 
»•  Shepherd,  2  Johns.   Cas.  27.     Gardiner  vs.  Mundy,  4 
Featet,  560. 
Let  the  judgment  he  revorstMl. 
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No.  25. — Shepherd  Rogers  et  a?.,  Executors,  plaintifh  b 
error,  vt.  Malikda  A.  Hoskins,  defendant. 

[1.]  A  notice  by  a  widow,  of  her  intention  to  apply  for  dower,  is  Toid, 
it  be  given  in  her  name. 

[3.]  When  there  are  two  representatives  of  an  estate,  both  of  whom 
in  the  connty,  and  are  included  in  the  notice,  by  the  widow,  of  her  i 
to  apply  for  dower,  both  should  be  served. 

Application  for  Dower,  in  Houston  Superior  Court.  De- 
cided by  Judge  Powers,  April  Term,  1853. 

Harrison  D.  Hoskins,  of  Houston  county,  having  departed 
this  life,  his  widow,  Malinda  A.  Hoskins,  made  her  application 
to  the  Superior  Court  of  the  county,  for  the  assignment  d 
dower.  The  notice  to  the  executors  was  objected  to,  because  it 
did  not  state  the  name  of  the  person  in  whose  behalf  the  appli« 
cation  was  to  be  made  ;  and  also,  that  it  was  serred  on  but  one 
of  the  two  executors  of  the  deceased. 

The  notice  was  in  the  following  words : 

Georgia,  Houston  County. 
To  Shepherd  Rogers  and  James  Alfordy  Executors  upon  tihs 
estate  of  Harrison  D.  ffoskinSy  deceased  : 
You  are  hereby  notified  that  I  shall  apply  to  the  next  Snpap 
rior  Court,  to  be  held  in  and  for  said  county,  on  the  fourth  Men- 
day  in  April  next,  for  the  appointment  of  Commissionere  to  ad- 
measure, lay  off  and  assign  Dower  to  me,  in  and  to  lots  of  land 
Nos.  237  and  248,  in  the  lower  fifth  district  of  said  coimiji 
agreeably  to  the  Statutes,  in  such  cases  made  and  provided.- 
WARREN  &  HUMPHREYS, 

Petitioner's  Attorneys.   ' 
March  24,  1858. 

This  notice  was  served  on  Shepherd  Rogers  alone.  ThjB  e» 
ceptions  were  overruled  by  the  Court ;  and  an  order  graailed, 
appointing  commissioners — to  which  order,  the  exeeatoni  eft- 
cbpted.  .  4i 
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After  the  signing  the  bill  of  exceptions,  and  filing  the  same 
a.  the  Clerk's  office  of  Houston  county,  the  application  for 
.ower  was  dismissed  by  the  petitioner. 

BoGERS,  for  plaintiff  in  error. 

Wabren  &  Humphries,  for  defendant. 

Sy  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  A  notice  in  the  name  of  nobody,  is  no  notice. 
[2.]  Both  executors  are  joined  in  the  notice.     This  was 
ti^t.     Both  should  have  been  served — they  were  not.    This 
\  wrong. 
Judgment  reversed. 


No.  26. — ^MoSES  TisoN  et  aZ.,  plaintiffs  in  error,  vs.  Abner 
TtsoN,  Administrator,  defendant. 

(L.^  iHiere  a  defendant  in  Eqnitj,  is  called  on  by  bill  as  administrator,  to 

-  Ifate  what  adTaocements  were  made  by  bis  intestate,  in  his  life  time,  to  his 
.  cUUren,  and  he  states  in  bis  answer,  (or  in  amendments  filed  in  considera- 

4011  of  exceptions  to  the  answer,)  that  each  child  received  some  property  in 
■oney,  negroes,  fumitare,  and  some  of  them  in  land :  bnt  as  to  Talue, 
'  •  voiber,  sex  and  age,  or  time  when  received,  or  amount  of  money,  he  has 
Mi  kiuywledge ;  that  these  transactions,  or  some  of  them,  occurred  before 
.  jyt  birth ;  and  **  he  is  wholly  unable  to  state  more  fully  than  he  has  abore 
'  tlitad :"  HMf  that  the  defendi^t  could  not  be  required  to  answer  more 

-  fiSBk^  on  these  points. 

|fc3  When  matter  is  relied  upon  in  the  answer,  as  a  defence,  which  does  not 

-jftpyir  in  the  bill ;  and  the  only  relief  thereby  sought,  is  such  as  is  cftreef^, 

Jipf  not  eMUenUly  incident  to  such  defence,  and  no  cross-discovery  is 

,',\Mj|Jbi:  HtH  that  this  portion  of  the  answer  is  not  in  the  nature  of  a 

l^ftMtt  an  admlniftrator  ii  cialled  on,  by  a  bill  in  Equity,  to  give  an  «&• 
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schedule  ol'uJl  his  returns  to  the  Court  of  Ordinary  to  the  answer.  If  the 
complainant  has  excepted  to  the  answer,  because  such  schedule  hu  sol 
been  annexed,  he  is  entitled  to  have  the  same  annexed,  before  the  answer  if 
declared  conii»lcte;  and  a  prospective  order  of  the  Court,  diref tin[^  the  an* 
Kwcr  to  be  filed  as  complete,  ujjon  tMich  schedule  beinjr  filed  with  it,  is  con- 
trary to  tlie  practice  in  Chancery,  and  erroneous. 
[4.]  So  when  the  compluinatit^  cxcci>t,  that  copies  of  deeds  referred  to  and 
relied  upon  by  the  dotcndant,  have  not  been  filed,  it  is  error  in  the  Court  tc 
grant  an  order  directinj^thal  they  be  filed  with  the  answer;  and  the  exGe|i' 
tion  be  overruled. 

[5.]  "When  in  a  cause,  a  demurrer,  or  jdca,  ha.s  been  overruled  upon  argument 
the  defendant  must  make  a  new  defence;  and  it  is  not  respectful  tothi 
Court,  again  to  present  the  same  matter  in  the  answer. 

In  Equitj^  in  Dooly  Superior  Court*  Decided  by  Jadgi 
Powers,  October  Term,  18r>2. 

This  was  a  bill  filed  by  Moses  Tison  and  others,  heirs  o\ 
Moses  Tison,  deceased,  against  Abncr  Tison,  administrator, 
and  certain  others,  also  heirs  of  the  said  deceased,  for  disoor- 
cry  and  relief ;  charging  advancements  to  have  been  made  tc 
defendants  by  the  said  deceased  ;  and  praying  that  they  be  re- 
quired to  bring  the  same  into  hotch-pot,  &c.  At  April  Tetm 
1852,  the  defendants  not  having  answered,  the  plaintiffs  tool 
an  order  that  the  bill  be  taken  pro  roitfcsso.  At  the  next  tern 
thereafter,  the  defendant,  Abner  Tison  came  in,  and  movec 
that  said  order  be  opened  ;  and  that  he  be  allowed  to  file  lA 
answer.  To  this  application,  the  complainant.?  did  not  object 
but  when  the  answer  was  offered,  excepted  to  the  same  as  & 
Bufficicnt,  on  the  following  grounds  : 

1st.  That  he  does  not  answer,  to  the  best  of  his  knowledge 
information  and  belief,  what,  and  what  amount  of  advanceiAent 
were  made  to  his  co-defendants. 

2d.  That  he  does  not  state  at  what  time  or  times  thei^ 
vancements  were  made  to  himself. 

3d.  That  he  haii  converted  a  portion  of  his  answer  iiKtO  i 
cross-bill,  wherein  he  charges  the  complainants  with  haTinejra 
ceived  advancements  through  their  ancestor,  Joib  TisQQ  >  .*9ji| 
jfdct  ujhm  which  there  is,  as  he  admits,  sMbipg  Qbwrg||i!iK|P 
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in  said  complainants*  bill;  thereby  changing  the  i8»ue,  and  re- 
quiring an  answer  and  discovery  from  the  complainants. 

4th.  He  answers,  that  he  has  distributeil  said  estate,  and 
taken  receipts,  which  he  prays  to  use  :  but  does  not  exhibit,  or 
attach  any  exemplification  from  the  Court  of  Ordinary,  of  such 
proceedings  as  administrator. 

5th.  That  he  does  not  state  the  time  Joab  Tison,  the  ances- 
tor of  complainants  died. 

6th.  That  he  does  not  give  the  numbers  of  the  land  advanced 
^  himself;  nor  does  he  exliibit  copies  of  the  deeds  he  refers  to, 
«ttci  claims  under. 

"7"  th.  That  he  sets  up  in  his  answer,  matters  which  have  been 
^j^dged  and  deci<led  on  demurrer  in  this  case,  by  the  Superior 
^>xrt,  and  the  judgment  affirmed  by  the  Supreme  Court. 

-^fter  these  exceptions  were  filed,  certain  amendments  to  the 
"^^^er  of  defendant,  for  the  purpose  of  meeting  the  ex- 
^I^tions,  and  more  fully  answering  said  bill,  were  filed  with 
•^^^cj  answer. 

-After  argument  had  upon  the  sufficiency  of  said  answer,  the 
^^^irt  suspended  its  decision,  and  by  consent  of  both  parties, 
^*H^lc  an  order  that  the  same  be  delivereil  at  Chambers  ;  and 
•^"terwards,  to  wit,  on  the  22d  day  of  June,  1858,  the  judg- 
^^nt  of  the  Court  was  delivered  at  Chambers,  upon  said  ex- 
^^ptiona ;  and  the  Court  directed  the  following  onler  to  be  en- 
*^x>ed  in  said  case,  viz :  •'  That  the  said  Abner  Tison  have 
'^«fcTe  to  file  his  said  answer,  on .  filing  therewith  an  exemplifi- 
cc^tion  of  his  actings  and  doings,  as  aibniuistrator  of  Moses 
•^iaon,  deceased ;  and  the  instruments  by  which  Moses  Tison 
^'^^Kiiyeyed  lands  to  him ;  and  that  said  exceptions  to  said  an- 
swer be  overruled  and  disallowed." 

1o  which  decision,  complainants  excepted. 

Sailey,  for  plaintiff  in  error. 

Stubbs  k  Hill,  S.  k  R.  P.  Hall,  and  Wakrkn,  for  de- 
lta.. . 
VOL.  XIV.  22 
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By  the  Cburi.— St arnes,  J.,  delivering  the  opinion. 

In  this  case,  his  Honor,  Judge  Powers^  overruled  all  the  ex« 
^options  taken  to  the  defendant's  answer ;  and  gavo  him  leate 
to  file  that  answer  upon  the  terms  specified  in  the  statement  ef 
facts  accompanying  this  opinion. 

[1.]  Upon  examination  of  the  answer,  and  the  amendmenta 
which  (on  account  of  the  exceptions  taken)  were  filed  at  April 
Term,  1853,  when  argument  was  had,  we  are  of  opinion,  with 
reference  to  the  first  and  second  exceptions,  that  the  defendant 
has  offered  all  the  information  touching  the  matters  and  things 
of  which  inquiry  is  made,  that  can  be  required  of  him.  If  the 
answer,  as  first  filed,  as  to  these  matters,  was  not  sufficient,  we 
think  that  it  was  made  so  by  the  amendments.  In  the  first  of 
these,  the  defendant  states,  that  *'  The  several  children  eaehre* 
ceived  some  property,  in  money,  negroes,  and  household  and 
kitchen  furniture,  and  some  of  them  land.  But  as  to  the  value 
of  the  land,  number  of  negroes,  sex,  and  age,  or  when  or 
where  received,  or  amount  of  money,  he  has  no  knowledge ; 
neither  has  he  information  as  to  the  amount  of  money  x^ 
ceived  by  them,  or  either  of  them.  The  amount  in  valne  ef 
the  whole,  he  has  learned  by  hearsay,  was  somewhere  in  the 
neighborhood  of  two  thousand  dollars  in  value.*' 

In  another  place,  he  says,  '^  These  transactions,  or  some  ef 
them,  occurred  before  his  birth ;  and  he  is  wholly  unable,  m 
relation  to  them,  to  state  more  fully  than  he  has  above  stated." 

As  to  the  time  when  these  advancements  of  property 
made  to  him,  he  says,  that   '^  It  was  the  year  1828,  or 
that  time  ;  and  the  money  was  advanced  at  different  timea^  v 
to  the  year  1839 — in  all  two  hundred  and  forty  dollars ;  af 
as  to  the  time  when  the  advances  were  made  to  the  other   Al 
dren,  he  cannot  state — ^has  no  information,  or  if  he  had^  I 
forgotten  it." 

These  responses,  especially  when  taken  in  connection  H 
other  parts  of  the  answer,  in  part  to  a  somewhat  similar  j 
port,  should  have  been  satisfactory,  we  think ;  and  at  all  evf 
are  all  that  a  Court  of  Equity  need  have  required  of  Um 
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fendanty  in  view  of  the  form  in  which  the  exceptions  are  pre- 
eented. 

[2.]  The  third  exception  is,  that  the  defendant  has  convert- 
ed a  part  of  his  answer  into  a  crois-bill;  thereby  changing 
the  issney  and  requiring  an  answer  and  discovery  from  the  com- 
]>Ia]nant.     We  do  not  so  regard  any  part  of  the  answer. 

A  cro994ftU  is  a  species  of  pleading,  used  for  the  purpose  of 
obtaiiiing  a  discovery  necessary  to  the  defence,  or  to  obtain 
8ome  relief  founded  on  the  collateral  claims  of  the  party  de- 
fendant to  the  original  suit.  {Lube  Eq.  PL  228.)  The  relief 
Bought  by  the  defendant's  answer,  is  only  such  as  is  directly ^ 
and  not  collaterally  incident  to  his  defence.  It  is,  in  fact, 
strictly  matter  in  direct  discharge  of  the  allegations  in  the  bill 
contained ;  and  no  cross  discovery  is  sought. 

[8.]  We  cannot  agree  with  the  Court  below,  in  thinking  that 
the  fourth  exception  should  have  been  overruled.  In  our  opin- 
ion, the  defendant  was  called  on  by  the  bill,  to  give  an  account 
of  his  proceedings  as  a<lministrator  of  Moses  Tison,  deceased ; 
and  in  so  doing,  it  was  his  duty  to  attach  to  his  answers  an  ex- 
emplification of  his  returns  to  the  Court  of  Ordinary. 

It  is  true,  that  the  bill  does  not,  in  a  very  technical  way,  call 
oa  the  defendant  to  give  an  account  of  all  his  acts  as  adminis- 
trator ;  but  it  charges  him  with  having  taken  all  the  estate  in- 
to his  possession,  and  alleges,  substantially,  that  he  has  not 
properly  accounted  for  it. 

In  reply,  he  seeks  to  discharge  himself,  by  showing  that  ho 
has  properly  and  fairly  distributed  it ;  and  refers  to  his  receipts, 
kc*j  discharging  him.  In  view  of  this,  the  Court  below,  by  a 
sort  of  prospective  order,  directs  the  answer  to  be  filed,  "  On 
his  filing  therewith  an  exemplification  of  his  actings  and  doings 
aa  administrator  of  Moses  Tison,  and  the  instruments  by  which 
the  said  Moses  Tison  conveyed  land  to  him ;"  and  overrules 
this  exception. 

If  entitled  at  all,  the  complainant  was  entitled  to  have  this 
achednle,  before  the  answer  was  declared  complete,  in  order, 
that^  in  the  light  of  such  schedule,  the  sufficiency  of  the  an- 
aiver  might  be  determined.     And  in  the  absence  of  such  ex- 
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hibity  it  was  contrary  to  Chancery  practice,  or,  in  our  opinioo, 
to  a  safe  practice  of  any  sort,  for  the  Judge  to  grant  this  pro- 
Bpcctive  order. 

[4.]  The  next  exceptions  arc,  that  the  defendant  does  BOi 
state  the  time  of  Joab  Tison's  death ;  nor  give  tho  number  o! 
the  land  advanced  to  him;  nor  furnish  copies  of  the  deeds.  t< 
him,  for  this  land. 

The  defects,  as  to  the  time  of  Joab  Tison's  death,  and  thi 
numbers  of  the  lands,  are  supplied  by  the  amended  answer 
but  no  copies  of  the  deeds  to  which  reference  is  made,  are  an 
nexed.  To  inspection  of  these,  the  complainant  was  entitled 
before  the  answer  was  determined  to  be  sufficient,  for  the  reft 
sons  above  given ;  and  the  answer  should  not  have  been  allow 
ed  as  sufficient,  until  copies  of  these  deeds  were  attached. 

[5.]  In  tho  last  exceptions  taken,  complainants  insist  tbtt 
defendant  is  setting  up  in  his  answer,  matter  which  had  beei 
previously  adjudged  by  the  Court,  in  this  case,  upon  demurrer 

"  If  a  demurrer  or  plea  be  overruled,  upon  argument,  th 
defendant  must  make  a  new  defence.'*  {Mitf,  PL  10,  Mur 
ray  vs.  Coster.  4  Co7n.  617.  2  Paige  CL  It  413,  Taton 
send  V8.  Townsend.) 

It  is  not  respectful  to  a  Chancellor,  who  thus  overrules  mat 
ter,  presented  in  tlie  form  of  a  demurrer,  or  of  plea,  agai] 
to  present  the  same  in  the  answer. 

The  ground  here  insisted  on,  viz :  that  the  complainants  hav 
not  offered  to  bring  their  advancements  to  their  father  int 
hotchpot,  and  are  therefore  not  entitled  to  relief,  was  taken 
upon  demurrer  to  this  bill,  and  has  been  solemnly  decidei 
against  the  ilefendant,  by  this  Court.  See  Tison  vs.  Tisonj  1: 
aa.  R.  211. 

A  Court  which  was  very  sensitive  on  the  score  of  its  dignity 
might  deem  it  disrespectful  for  this  position  to  be  again  ai 
sumed,  and  by  way  of  plea  incorporated  with  tho  answer,  ec 
pecially  when  no  special  reason  is  assigned  in  that  answer,  o 
in  the  argument,  why  the  Court  should  again  consider  and  dc 
cide  the  point. 

From  the  stand-point  of  fair  and  impartial  criticism,  I  sped 
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Ity  having  recently  come  upon  this  Bench,  the  uniform  courtesy 
of  those  who  have  constituteil  this  Court,  in  their  intercourse 
"^th  brethren  of  the  bar,  has  entitled  them  to  receive  from 
'tihosc  brethren,  all  that  professional  courtesy  dictates,  and  a 
"veil  regulated  practice  approves.  I  am  happy  that  our  breth- 
ren  who  are  engaged  in  this  cause,  have  enabled  me  to  say, 
tiint  the  decision  on  the  demurrer  had  not  been  published  when 
'they  filed  this  answer,  and  that  they  did  not  know  that  the 
point  had  been  there  made  and  overruled ;  and  from  abundance 
of  caution,  placed  it  in  the  answer. 

The  Court  below,  should  have  sustained  the  exception  on 
this  ground;  and  in  not  doing  so,  in  our  opinion,  committed  error. 
For  the  reasons  given,  we  reverse  the  judgment ;  and,  au- 
thorized as  we  are,  by  organic  law,  "  To  award  such  order  and 
direction  in  the  premises,  as  may  be  consistent  with  the  law 
and  justice  of  the  case,"  we  order  and  adjudge  that  on  or  be- 
fore the  second  day  of  the  next  term  of  the  Superior  Court  in 
Dooly  county,  the  defendant,  Abner  Tison,  do  file  a  full  and 
sufficient  answer  in  this  case  ;  (the  suflRciency  of  the  same  to  be 
considered  and  determined  by  his  Honor  tlio  Judge  of  said 
Court)  and  in  default  thereof,  that  tlic  complainant's  bill  be, 
by  said  Court,  ordered  to  stan<l  as  confessed. 


No.  27. — Bryan  Inuram  ct  al  plalutifts  in  error  vs.  William 
G.  Little,  defendant. 

[1.]  An  iiLStrumcnt  piirportinjr  to  l)o  ii  «lccd,  which  whf'ii  mnfl'*  is  incaiiahle 
of  having  any  legal  oporntion,  onii  not  bocomo  aftrrwunls  a  vallil  deed,  by 
being  completed  and  delivered  by  h  stijiiiger  in  the  abstencc  ol'  a  party,  act- 
ing under  a  parol  authority ;  and  ran  only  be  completed  by  a  third  per.son, 
acting  under  written  authority  under  sen). 

[2.]  A  deed  duly  si^icd,  denied  and  attested,  but  without  any  gnintee  named 
svd  ivithout  the  amount  of  the  purclin^o  money  ^t.'ited— l\\o^t  >»v»\\\\j  \^\. 
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This  wrii  an  ix^r.'.'jZi  :o  re.-vver  p->*5v5?:  i-n  of  lan-l.  brought  bj 
Williarrj  G.  L!::!f:  aj.:::.*:  Bryar:  Is^riia  and  others.  The 
plaiiitiff  ir:!ro'iu':':  i  a  ;.t.'im  fr .in  :Le  ^:a:e  lo  JoLn  B-  Adair 
for  the  larj'i  in  ■ju'i-Tiiczi :  ar.i  a  -ijo-i  iau-d  lOib  Dec.  1833^ 
from  Adair  to  iiiif.*t/.f.  Tiio  'ict-i  wa?  objected  to  as  shoving 
on  ith  face  that  r-.-vorjl  p-.-rti-.trx^  •.•:' ::,  v!z  :  the  name  of  the  gran- 
tee; trie  air»vuni  of  :!iv  r-Mn-i-u-ra::':'!. :  a  part  of  the  date  and 
the  county  Mh'^rn  fx-i-vu-^jl,  wore  wriiuii  in  different  ink  and 
hand-wriiin;:  fr^»m  th*.-  b'niy  t»f  tiiO  dcc  i.  The  deed  purported 
to  be  ••«i;rned  and  .sealed"  in  ihr  pre.-ence  of  three  witnesses, 
to  wit:  Wm.  Adair.  Jarni>  Anlvr^^'n  J.  I.  C,  and  Whitman 
H.  Adair. 

To  exjilain  the  insertions  in  the  deed,  the  testimony  of  Whit- 
man il.  Adair  was  introduced,  who  stated  that  the  paper  had 
been  sent  to  hirn  at  Milled jrevi lie  with  the  several  places  in 
question  left  blank :  that  it  was  broiijrhi  by  Mr.  James  Ander- 
wjjij  one  of  the  witnesses  to  the  exeemion,  with  a  letter  from 
John  B.  Adair,  requesting  that  Anderson  and  the  witness  would 
conhummate  the  bar;rain  for  the  sale  of  the  land,  and  fill  up  the 
blanks',  which  they  did,  and  W.  1 1.  Adair  then  signed  it  him- 
self as  a  witness,  and  the  deed  was  delivered  to  Wm.  G.  Little 
by  James  Anderson,  as  the  agent  of  John  B.  Adair.  The  wit- 
ness further  stated  that  he  had  heard  John  B.  Adair,  some 
years  nfterwanls  when  the  deed  had  been  sent  witness,  attached 
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to  some  former  interrogatories,  acknowledged  on  seeing  the 
document,  that  the  same  was  his  act  and  deed. 

To  this  testimony,  and  to  the  deed  itself,  defendants  objected 
on  the  ground  that  the  authority  to  the  witnes»  and  Anderson 
to  fill  up  the  blanks  was  in  parol,  and  that  consequently  their 
action  was  unauthorized  by  Law.  The  Court  admitted  the  tes- 
timonj  and  held  the  deed  to  be  good  as  part  of  the  chain  of 
title,  and  also  as  color  of  title  to  support  adverse  possession. 

The  plaintiif  then  introduced  as  a  witness  Joshua  Tennison, 
who  testified  that  in  1833,  Thomas  Little,  the  father  of  plain- 
tiff, went  into  possession  of  the  land,  claiming  no  title,  but  pro- 
fessing to  hold  under  Wm.  G.  Little ;  that  he  continued  in  pos- 
session until  he  was  dispossessed  by  the  Sherifl*  in  1842.  To 
this  testimony  defendants  objected,  on  the  ground  that  the 
same  was  illegal,  which  was  overruled  by  the  Court. 

The  plaintiff  having  closed,  the  defendants  introduced  sundry 
Justice's  Court/,  fas.  against  Thomas  Little,  under  which  the 
Und  had  been  levied  on  as  his  property  and  sold;  and  also  the 
Sheriff's  deed  to  E.  Webb,  and  deeds  from  Webb  d(^wn  to  In- 
gram, the  defendant,  now  in  possession.  Defendant  then  of- 
fered the  evidence  of  James  Ilobbs  and  E.  Evans,  to  the  effect 
that  Thomas  Little  had  told  them,  while  in  possession  of  the 
land,  that  it  was  his,  and  that  his  son  had  bought  it  for  him,  which 
was  objected  to  by  plaintiff  and  niled  out  by  the  Court.  The 
testimony  being  concluded,  counsel  for  defendant  requested  the 
Court  to  charge  the  jury : 

That  the  deed  from  John  B.  Adair  to  W.  G.  Little,  although 
it  might  have  been  good  at  first,  might  become  fraudulent  as 
against  creditors  of  Thomas  Little,  by  being  concealed,  and 
not  reconled  within  a  reasonable  time ;  and  if  the  jury  believe 
from  the  evidence  that  the  deed  was  not  recorded  in  a  reasona- 
ble time,  then  the  deed  is  fraudulent  and  cannot  be  made  the 
foundation  of  a  recovery  in  ejectment.  Again,  if  W.  G.  Little 
failed  to  give  notice  of  his  title,  by  recording  the  same,  or  in 
some  other  public  manner,  until  the  judgments  under  which  the 
laod  was  sdd  were  obtained,  that  he  cannot  now  set  up  his  title 
•gainst  a  purchaser  at  Sheriff's  salo  of  the  land  in  diapute. 
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)ut  actual  notice  of  the  title  of  W.  G.  Little,  provided 
i  than  twelve  nionth8  intervened  between  the  taking  of  aaid 
1  ami  the  sale  by  the  Sheriff: 
.*hat  if  the  land  would  have  been  found  subject  to  the  exc* 

ions  under  which  the  defendants  purchased,  had  W.  G.  Lit- 

claimed  it  (the  land)  under  the  le>-y,  that  the  purchafler 

>k  a  good  title : 

That  if  the  jury  believe  that  W.  G.  Little  was  guilty  of  any 
uudulent  conduct,  by  failing  to  spread  his  deed  upon  the 
ecords  of  the  county,  or  othen-vise,  he  cannot  recover : 

That  if  Thomas  Little  had  seven  years  adverse  possession  of 
:he  land  before  the  sale  by  the  Sheriff,  that  the  defendants  took 
a  good  title  at  the  Sheriff's  sale,  and  plaintiff  cannot  recover; 
and  the  question  of  adverse  possession  is  a  question  for  the  jury : 

If  John  B.  Adair  was  not  in  possession  of  the  land  at  the 
time  he  sold  to  "W.  G.  Little  by  deed,  and  any  other  person  was 
in  possession  holding  adversely,  or  not  holding  under  Adair, 
that  the  deed  to  W.  G.  Little  is  void,  and  cannot  be  made  the 
foundation  for  a  recovery  in  this  case ;  and  the  question  of  ad- 
verse possession  is  a  question  for  the  jury : 

That  if  W.  G.  Little,  by  his  neglect  to  record  said  deed,  or 
otherwise  enabled  Thomas  Little  to  perpetrate  a  fraud  by  get- 
ting credit  on  the  faith  that  the  land  belonged  to  Thomas  Lit- 
tle, they  should  find  for  the  defendants ;  and  in  considering 
this  question  of  fraud,  the  fact  of  Thomas  and  W.  G.  Little 
being  relations,  is  a  badge  of  fraud  : 

That  the  judgment  under  which  defendants  purchased,  bears 
date  February,  1841 ;  and  the  deed  was  not  recorded  until 
January,  1842 ;  and  this  is  a  badge  of  fraud : 

That  defendants  can  only  be  charged  with  rent  from  1846  ; 
the  time  at  which,  according  to  the  proof,  defendants  went  into 
possession  of  the  land. 

The  Court  declined  to  give  these  instructions,  as  prayed  for. 
and  charged  the  jury  as  follows  : 

This  is  an  action  of  ejectment,  and  is  instituted  to  try  tb 
title  to  real  estate.  In  this  action,  it  is  a  settled  rule  of  lai 
that  the  plaintiff  must  recover  by  the  strength  of  his  own  tit) 
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and  not  by  the  weakness  of  that  of  the  defendant.  The  Law 
■  favors  the  party  in  possession,  and  will  not  oust  him  unless  the 
plaintiff  shows  a  paramount  title  in  himself.  The  defendants' 
title  may  be  defective,  and  yet  the  plaintiff  cannot  recover 
unlees  he  proves  in  himself  a  perfect  and  complete  title. 

In  view  of  this  stern  rule,  let  us  now  address  ourselves  to  tho 
investigation  of  the  respective  titles  set  up  by  the  parties  to  this 
case.  The  plaintiff  in  this  case  sets  up  a  two-fold  title.  lie 
insists  First,  That  he  has  a  perfect  doeumontary  title,  and 
Secondly^  That  if  this  should  be  defective,  he  has  a  good  pos- 
.sessory  or  statutory  title.  This  documentary  title  is  this.: 
First,  A  grant  from  the  State  to  Adair,  of  the  premises  in  di»- 
pute,  and  Secondly,  A  deed  of  conveyance  from  Adair  to  W. 
G.  Little.  If  the  jury  believe  from  the  evidence,  that  the 
grant  and  the  deed  are  genuine,  they  constitute  a  perfect  title 
in  the  plaintiff,  and  must  have  a  recovery,  uidess  it  be  succe««» 
fully  attacked  by  the  defendants.  His  possessory  title,  as  in 
nsted  on  by  tlic  plaintiC  is  in  this :  He  maintains  that  his  Aaf^ 
from  Adair,  however  defective  in  itself,  it  mny  be  (for  the  sake  of 
argument)  is  color  of  title  ;  that  Thomas  Little  went  into  posses- 
sion of  the  land  as  the  tenant  of  the  plaintiff,  and  that  his  posses- 
sion was  therefore  the  possession  of  W.  G.  Little ;  that  that  posses- 
sion was  unbroken,' and  continued  from  188'^  to  the  date  of  the 
sale  by  the  Sheriff,,  under  which  the  defemhint'claims.  I  charge 
you,  gentlemen,  that  the  deed  from  Adair  to  W.  (1.  Little  is  color 
of  title  at  the  least ;  and  if  you  are  satisfied,  from  the  evidence, 
that  Thomas  Little  was  in  possession  a«)  the  tenant  of  the  plain- 
tiff-subordinate to  his  title — and  tlmt  that  possession  contin- 
ued from  1833  down  to  the  date  of  the  said  Sheriff's  sale,  or 
•for  ike  period  of  seven  years,  it  does*  constitute  a  perfect  statu- 
itory  title  in  W.  G.  Little,  and  he  must  have  a  recovery,  unless 
it  be  saceeasfully  attacked  by  defendants.  Let  us  now  look 
into  the  grounds  on  which  the  defendants  seek  to  attack  the 
title  of  the  plaintiff,  as  thus  dix-ulged.  They  insist  that  the 
deed  from  Adair  to  W.  G.  Little  is  fraudulent.  1st.  Becauso 
of  the  relationship  between  the  Messrs.  Little—  that  of  father 
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Slid.  Because  tlio  deed  was  not  recorded  until  1842. 

3d.  Because  he  gave  no  notice  of  his  deed  by  recording,  or 
otherwise,  prior  lo  the  rendition  of  the  judgment,  under  'whidi 
the  premises  in  dispute  was  sold  ;  and  that  it  was  incumbent 
on  him  to  have  given  actual  notice  to  the  defendants,  the  pur- 
chasers at  Sheriff's  sale  of  the  existence  of  his  title. 

Let  us  look  at  each  of  these  points  in  their  order. 

1st.  It  is  urged  that  Thomas  Little  being  the  father  of  W. 
G.  I^ittle,  and  continuing  so  long  in  the  possession  of  the  land 
from  the  time  of  his  purchase  from  Adair,  is  a  badge  of  fraud. 
In  some  cases,  gentlemen,  this  relationship,  accompanied  with 
posses.^ion,  is  a  badge  of  fraud,  as  for  example,  when  the  par- 
ties, in  addition  to  the  near  relationship,  are  vendor  and  vendee. 
If  Thomas  Little  were  the  vendor  of  W.  G.  Little  of  this  land, 
either  at  private  or  public  sale,  then  would  the  rule  contended 
for  be  applicable.  Under  such  c'rjumstanccs,  the  relationship 
of  father  and  son  would  be  a  badge  of  fraud.  But  do  the  facts 
of  this  case  come  within  this  principle  ?  You  must  be  satisfied 
from  the  evidence,  that  thoy  do ;  and  even  if  they  do.  you  must 
go  further,  and  inquire  whether  the  possession  of  Thomas  Little 
is  not  satisfactorily  explained.  Was  he  the  tenant  of  W.  G- 
Little?  Did  he  hold  in  subordination  to  the  plaintiff,  and  was 
his  possession  consistent  with  a  fair  and  bona  fide  title  in  W. 
G.  Little  ?  If  the  testimony  answers  the^e  questions  affirma- 
tively, then  you  cannot  infer  the  least  iota  of  fraud  from  the 
relationship  of  the  Messrs.  Little. 

The  2d  and  3d  grounds  of  attack  by  the  defendants  upon 
tho  deed  of  Adair  to  the  plaintiff,  will  be  considered  togethw. 
In  their  support,  they  insist : 

That  the  deed  from  John  B.  Adair  to  W.  G.  Little,  althongb 
it  might  have  been  good  at  first,  might  become  fraudulent  as 
i^gainst  creditors  of  Thomas  Little,  by  being  kept  concealed, 
and  not  recorded  within  a  reasonable  time  ;  and  that  if  the  jury 
believe  from  the  evidence,  that  this  deed  was  not  recorded 
within  a  reasonable  time,  it  is  fraudulent,  and  cannot  be'^ftSe' 
.  the  foundation  of  a  recovery  in  ejectment : 

.That  if  W.  G.  Little  failed  to  give  notice  of  his  titlo,*% 
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recording  tJio  sa:nr»,  or  in  some  otiior  pnWic;  inMnnor,  until  the 
jndgmcnn  uivlor  ^\li:cii  Mie  liind  was  iokl  won'  oUlaiTw.'d,  ho 
cannot  now  set  up  his  liilvi  :i gainst  a  purclia«er  jit  ShorilT's  snlc 
of  the  land  in  diripui**,  without  actual  notice  of  the  title  to  W. 
6.  Little,  providiMl  more  tlian  12  months  intervened  between 
the  taking  of  saiil  deed  and  the  sale  of  the  ShorilT. 

That  the  judgments  under  which  defendants  bought,  bearing 
date  Fob.  1841,  and  tlie  deed  not  being  recorded  until  Jan., 
1842,  is  a  badge  of  fraud.  That  if  the  jury  believe  that  W. 
6.  Little  was  guilty  of  any  fraudulent  conrluct,  by  failing  to 
^>rcad  his  deed  upon  the  record,  or  otherwise,  he  cannot  reco- 
ver. The  Law,  applicable  to  these  points,  may  be  given  in 
XDOch  fewer  words.  The  failing  to  record  a  deed  is  not  jycr  se 
evidence  of  fraud.  It  matters  not  that  it  was  not  recorded  at 
the  rendition  of  the  judgments  under  which  the  land  was  sold. 
If  it  was  recorded  prior  to  the  Sheriff's  sale,  it  was  notice  to 
the  defendants  of  an  outstanding  title,  and  they  purchased  at 
their  peril.  W.  G.  Little  was  not  bound  to  give  actunl  notice 
of  his  title.  A  purchaser  at  Sheriff's  sale,  takes  nothing  but 
the  title  of  defendant  in  execution,  and  he  buys  under  the  max* 
im  caveat  emptor.  It  is  further  argued  by  the  defendants, 
that  if  W.  G.  Little,  by  his  neglect  to  record  said  deed,  or  oth- 
erwise enabled  Thomas  Little  to  perpetrate  a  fraud  by  gettincr 
oredit  on  the  faith  that  this  land  belonged  to  him,  the  jury 
should  find  for  the  defendants.  On  this  point,  I  charge  you, 
gentlemen,  that  \W  G.  Little  cannot  be  injured  by  the  fraud  of 
Thomas  Little ;  i.  e.,  if  Thomas  Little  pretended  that  this  land 
-was  his,  and  thus  obtained  credit,  without  the  knowledge  or 
consent  of  W.  G.  Little,  the  latter  is  not  to  be  affected  by  it ; 
ho  cannot  be  made  responsible  for  the  fraud  of  Thomas  Little, 
unless  he  was  cognizant  of  it,  and  aided  in  its  perpetration. — 
Uhe  counsel  for  defendants  further  contends,  that  if  the  land 
"would  have  been  found  subject  to  the  executions  under  which 
the  defendants  purchased,  had  W.  G.  Little  claimed  the  land 
mid^  the  "levy,  that  the  purchaser  took  a  good  title.'*  This, 
gentlemen,  is  coiToct ;  but  the  defendants  are  now  in  no  better 
Mndition  than  thoy  would  have  been  in  under  such  an  issue. 
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It  woul.l  hiivc  lictii  iiit.-'i!:i^»-iit  'III  iln.-m,  a*  it  is  n«iw,  to  have 
sjuccc-ii.rfullv  aiiai-kf^i  tiir  title  nf  tho  plaintiff,  as  now   dcvel- 
opid,  nnd  t'>  show  that  Th'»n.As  Little  hal  3  pnod  title.     That 
litigation  wfiuM  havo  iiresenifl  the  >aine  questions  that  arise- 
in  the  case  as  now  iliscl»»se<l.     Little  A^Tnihl  have  had  the  same 
ri;^}it5  tliat  he  now  luis  mid  the  ca.-e  wonhl  hare  reqiured  the 
.same  process     Lt-t  us  tla-n  i-xaniine  the  title  on  which  the  de- 
fendants now  rely,  and  wi.uM  tljen  liave  to  relv.-    This  involves- 
the  p)ssessoryor  statutory  title  in  Tli«:mias  Little,  which  is  here 
sou;:ht  to  be   st*t  up.     Hence  the   tlefendants  insist   that  if 
Thomas  Little  had  seven  years  adverse  possession  of  the  land" 
before  the  sale  hy  the  Shi-riff.  that  the  defenikms  took  a  good' 
title  at  the  Sherift"s  sale,  and  cannot  rec»»ver;  and' that  the 
rpiestion  of  a  diverse  pMS>ession  is  a  question  for  the  jury.     This, 
jrcntlemen,  is  the  law.  and  I  am  now  to  explain  to  you  what 
constitutes- adverse  possession.     If  the  rpto  on imo^  xYie  mmi 
of  the   tenant,   is   to    hold   the  property  in  his  own  right, 
a;rainst  the  claim  of  others,  it  is  adverse  possession.     Examine' 
then,  clowly,  the  testimony  on  this  point,  as  to  the  character 
of  the  possession  of  Thomas  Little.     Are  you  satisfied  from  the- 
evidence,  that  'ITiomas  Littlo  held  possession  of  the  land  with  a 
mind  to  hold  it  in  liis  own  riirht  or  as  his  own,  against  the  clainr 
of  W.  G.  Little  ?     Jf  you  believe  that  he  did,  then  the  Statute 
attaches,  and  seven  years  of  such  possession  would  have  perfec- 
ted in  Thomas  Little  a  good  Statutory  title  against  the  claim 
of  W.  G.  Little  ;  and  then  defendants  took  a  good  title  by  their 
purchase  at  the  Sheriff's  sale.     But  if  from  the  evidence,  you 
believe  that  Thomas  Little  never  claimed  the- land  as  his  own, 
but  held  in  huhordination  to  W.  G.  Little,  then- the  Statute  of 
Limitations  did  not  attach,  ami  the  possess<n-y  title-  set  up  by 
defendants  fails. 

Defendants  further  insist  that  if  J.  B.  Adair  was  not  in  the 
possession  of  the  land  at  the  time  he  sold  it  to  W.  G.  Little, 
and  any  other  person  was  in  possession,  holding  adversely  or* 
not  holding  under  Adair,  the  deed  to  Littlo  is  void  and  cannot 
be  made  the  foundation  of  a  recovery. 

This  gentlemen^ is.  ^hc  law;  but  here  again-itiiit- noeesswy.' 
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for  you  to  examine  closely  into'the  character  of  T1ioiti:is  Little's 
possession.  If  you  fintl'  from  the  evidence,  that  although  in 
possession  before  the  sale  by  Adair  to  W.  (r.  Little,  that  he 
nerer  claimed  it  as  his  owiu  then  his  possession  was  not  adverse 
even  to  the  claim^of  Adair,  and  the  case  does  not  fall  within 
the  rule  contended  for  ))y  defendants,  and  the  Statute  of  '32, 
Henry  VIII.  does  not-  apply..  In  the  ])ro<i^ress  of  this  case, 
much  has  been  said  about  fraud.  It  is  proper  for  the  court  to 
instruct  you  on  this  subject.  Fraud  is  never  to  be  presumed. 
It  must  be  proven,  or  facts  must  be  proved,  from  which  it  may 
be  legitimately  inferred.  If  you  sliouM  find  for  the  plaintiff 
nndbr  the  law  and  evidence,  it  is  insisted  by  defendants  that 
rent  can  only  be  charge<l  fvom  1840^  the  time  at  which,  accor- 
ding to  the  proof,  the  defendants  went  into  possession  of  the 
land — ^by  way  of  mesne  profits,  the  Court  is  of  the  opinion, 
gentlemen,  that  the  rent  is  chargeable  from  the  date  of  the 
fflieriff*s  sale  under  which' the  defendants  purchased.  They 
become  entitled  to  the  rents  and  profits  of  the  land  from  that 
time  ;■  and  if  they  did  not  receive  them,  it  is  incumbent  on 
them  to  show^  that  it  was  in  consequence  of  some  act  for  which 
the  plaintiff  is  responsible  in  order  to  discharge  them  from  lia- 
bility. 

And  the  jury  having  found'  for  the  plaintiff,  counsel  for  de- 
fendants except  to  said  decisions  and  charges  of  the  Court,  on 
the  following  grounds : 

Ist.  That  the  Court  erred  in  admitting  so  much  of  the  testi- 
mtmj  of  Joshua  Tennison,  as  proved  a  conversation  between 
Umself  and  Thomas  Little,  in  January,  1888,  in  relation  to 
the  ownership  of  said  land,  and  the  intended  purchase  of  it  by 
W.  G.  Little ;  and  so  much  of  it  as  proved  that  Thomas  Little 
Iiad  freejuently  told  witness  that  the  land  belonged  to  W.  G. 
Little. 

2d.  That  the  Court  erred  in  permitting  the  answers  of  Whit- 
mill  H.^  Adair  and  James  Ware,  and  the  original  deed  thereto 
tt&nexed  from  John  B.  Adair  to  W.  G.  Little  to  be  read  in  cti- 
ieace  to  the  jury — objections  being  made  to  the  reading  there- 
.  «Cb^'defcndant?»'  counsel,  on  the  grounds  already  stated  herein.. 
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3(1.  That  the  Court  erred  in  rojcctiii;^  the  answers  of  Jai 
Hobbs,  tenderefl  in  evidence  by  defend  nuts  as  herein  set  c 

4th.  The  Court  erred  in  rejectinrr  tjie  answers  of  Elijah  ] 
ans  to  certain  interrogatories  as  herein  set  out ;  and  in  refus 
to  permit  defendants  to  read  them  to  tlie  jury. 

5th.  The  Court  erred  in  refusing  to  cliarge  the  jury  as 
quested  by  defendants*  counsel,  and  in  giving  the  instructi 
which  it  did,  except  so  far  as  the  same  may  conform  to  the 
quest  to  charge. 

Hunter,  for  plaintiff  in  error, 

S.  &  R.  P.  ITall,  for  defendants. 

By  the  Court. — Nisdet,  J.  delivering  the  opinion. 

[1.]  The  gi'cat  question  in  this  case  is  upon  the  validity 
the  deed.  It  was  duly  signed,  sealed,  attested  and  written  • 
except  as  to  the  name  of  the  feoffee  ;  the  amount  of  the  j 
ohase-money  to  be  paid  for  the  land ;  and  some  other  thi 
not  material.  In  this  condition,  it  was  taken  by  Mr.  Andei 
to  Milledgeville,  and  there,  in  the  presence  of  the  purcha 
Mr.  Little,  he  and  the  brother  of  the  grantor,  acting  und 
parol  authority,  filled  out  the  blanks  and  delivered  it.  Su 
quently,  Adair,  the  feoffor,  acknowledged  in  presence  of  a 
ness  sworn  on  the  trial,  that  this  document  was  his  deed, 
opinion  is,  that  as  a  muniment  of  title  the  deed  is  void,  bees 
the  execution  wiis  consummated,  by  filling  the  blanks  by 
agent  in  the  absence  of  the  feoffor,  acting  by  authority  in  pa 
Wo  put  our  decision  upon  authority,  conceding  that  the  hi 
in  Engknd  and  in  this  country  are  in  "distressing"  conl 
and  with  some  misgiving  whether  reason  and  common  acnsi 
not  condemn  it.  Tliis  is,  however,  just  the  kind  of  caw 
which  it  is  safest  to-be  guided  by  the  weight  of  authority, 
rule,  although  a  technical  one,  is  single,  clear,  and  easy  of 
servancc.  If  abrogated,  the  title  to  property  might  be  left 
much  to  the  mistakes  of  memory,  or  to  the  corruption: 
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bumanity.  Under  doul^t,  Clu  J.  Marshall,  wiih  all  his  disrel- 
isli  of  technicalities,  felt  constrained  to  deci<le  in  the  same  way. 
"Wc  can  well  afford  to  follow  when  such  a  lawyer  leads,  I 
&lia1]  not  go  minutely  into  a  discussion  of  the  authorities.  I 
sliall  only  indicate  the  great  land-marks  of  the  question,  and 
IsLj  down  the  doctrine  to  which  they  gui<ie.  That  doctrine  is, 
t;liat  an  instrument  which  when  executed  is  incapable  of  having 
Ormy  operation  and  is  no  deed,  cannot  afterwards  become  a  deed  by 
feeing  completed  and  delivered  by  a  stranger,  in  the  absence  of 
t;lie  party  who  executed  it,  unauthorized  by  an  instrument  under 
seal. 

[2.]  The  deed  in  this  case,  before  its  completion  and  deliv- 
^Ty  was  inoperative,  because  made  to  no  person.     We  say  that 
*t;  could  not  become  a  valid  deed  by  fdling  the  blank  with  the 
^Xame  of  W.  G.  Little  by  Anderson,  in   the  absence  of  Adair, 
"Who  made  it,  without  authority  under  }^eal  from  him.     The  only 
Oase  in  England  which  sustains  the  contrary,  in  a  like  state  of 
facts,  is  Tercira  vs.  Kvana  decided  by  ]jord  Manrficld^  and 
'  cited  in  1  Anstnithrr  22^,     The  books  furnish  no  ^!atisfactory 
Report  of  it.     It  isipicstioned  by  Mr.  IVeston,  in  his  edition  of 
Shepherd's  Toach»toni\  and  in  IUhhUfhivaitn  vs.  McMorvm^ 
18  declared  not  to  be  law  and  overrulofl.     [Shcphrrd's    Touch- 
Mane  bij  Preston,  G«.     0  Mason  ,)'•  Wds  213,  214.)     The  old 
writers  are  with  this  Court  in  HlbhUthicaitc  vs.  3L*Mori)ic. — 
(So  also  Marhham  vs.  flonaston,  2  (Vukes   ft.  G70.     Moore 
B.  547.     Com.  Dhj.  Fait  A,  1.      Wnks  vs.  Maillardct,  14 
EoMt.  668.     Powdl  vs.  Daff,  3  Camp  181.     BulkrH  N.  P. 
■    167.)     To  the  same  eflect  in  the  United  States  see  Boyd  vs. 
\      Boyd  2  N.  D.  McCordj  12;").      Per  mint  er  vs.  Daniel  et  al.  1 
J7tff267.     GilbeH  vs.  Anthonj/,  1  Yvrfj.  60.     Jiycrs  vs.  Mc- 
Olanehan,  6  ffiKjf  /.  2r>0.     JU/res  vs.  Harness,!  Ohio,  368. 
.MeKeevs.  Hicks,  2   Dev.  370.     Harrison  vs.   Tiernans,   4 
Band  177.)     See  American  authorities  contra  in  note  to  Jlib- 
.    Hdhwaite  vs.  McMorinc,  6  M.  .j-  W.  215,  216.     In  Ilibble- 
ikiwaiU  vs.  McMorine,  Park  B.  revinvs  Tercira  vs.  Evans,  and 
'      Aam  whfti  are  and  arc  not  cases  distinguishable  from  that. — 
.  Tkecaae  of  Hibbleihwaitc  vs.  McMorine  was  decided  in  1840. 
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Wc  think  it  dciir  that  the  carlj'  and  latest  cases  in  England 
hold  ail  authoritv  under  .seal  necessarv.  We  cannot  err,  there- 
fore,  in  holding;:  with  them.  We « cannot 'doubt  as  to  what  is  the 
settled  rule  of  the  C.  Law,  and  that  is  obligatory  upon  this 
Court.  This  question  was  brought  before  Oh.  J,  JMarshall'm 
the  V.  States  vs,  Nehtm  if*  Mt/crs,  and  he  ruled  apparently 
with  some  dou])t  as  to  the  reasonableness  of  his'judgment,  upon 
authority,  in  favor  of  the  doctrine  as  Ihave  stated  it.  He  in- 
voked an  appeal  by  expresf?ing  the  opinion  {hat  he  would  be 
reversed  by  the  Supreme  Courts  U,  iS*.,  but  no  appeal  was 
taken.  (2  Brorkcnhorough^  64.)  That  immaterial  blanks  in 
a  deed  may  be  filled,  upon  parol  authority,  without  invalidating 
it,  we  do  not  doubt.  Our  judgment  extends  only  to  the  case 
made  in  this  record.  The  Court  therrfore  eiTcd  in  admitting 
this  deed  as  a  muniment  of  title ;  but  we  do  not  send  the  case 
back  on  that  error,  because  it  was  admissible  to  show  color  oT 
title  under  it ;  and  as  the  phiintiflF  below  must,  in  our  judgment, 
recover  on  his  Statutory  title,  the  cause  ought  not  to  go  back. 
Although  hiadmissible  to  support  title,  we  hold  as  the  presiding 
Judge  held,  that  it  is  admissible  as  color  of  title, 

[3.]  The  exception  to  the  testimony  of  Tamison  Y(?i;&  that  it 
was  illegal.  An  exception  so  general,  brings  no  question  be- 
fore the  presiding  Judge,  or  before  this  Comi;.  Neither  the 
Bill  of  Exceptions  nor  the  assignment,  specifies  the  ground  rf 
illegality.  We  do  not  know  why  it  was  claimed  to  be  illegal, 
nor  upon  what  principle  it  was  admitted.  It  does  not  appear, 
but  that  if  the  objection  now  made  to  it  in  argument  had  been 
made  in  tlie  Court  below,  it  would  have  been  sustained. 

Our  organic  Law  requires  the  grounds  of  exception  to  be  spe-  ^ 
cified,  that  the  opposing  counsel  may  be  notified,  and  this  Court 
informed  of  what  is  claimed  to  be  error.  If  the  exception  hafl 
been  well  taken,  we  should  hold  the  testimony  admissible. — 
Wlien  the  statements  of  Thomas  Little  were  made,  the  titlcdf 
W.  G.  Little  had  not  accrued.  At  that  time  Thomas  Little 
claimed  no  title,  and  was  in  possession  therefore  aa  tenant  to 
the  tnie  owner.  Ilis  admissions  that  he  had  no  title,  were  ad- 
jiii^iiiible  to  explain  the  character  ef  \ik  poscCi-sion,  and  for  the  • 
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reason  his  admissions  as  to  his  tenancy,  under  W.  J. 
Little,  after  he  bought  the  land,  were  admissable. 

[4.]  The  Court  did  not  err  in  rejecting  the  testimony  of 
Hobba  and  Evans,  who  were  introduced  to  prove  the  sayings  of 
Ibornas  Little,  to  the  effect  that  W.  G.  Little  bought  the  land 
far  hhn  at  his  request,  and  that  he  was  the  owner.  The 
plaintiff  below,  having  proven,  that  Thomas  Little  was  in 
possession  as  tenant  of  W.  G.  Little;  Thomas  Little  would 
not  be  permitted  to  deny  the  title  of  his  landlord.  His  state- 
ments as  to  his  own  title,  certainly  would  not  be  evidence 
•pimt  his  landlord,  without  bringing  home  to  him  notice  of 
t^m.  With  such  notice  they  might  go  to  show  a  repudiation  of 
Us'tenancy  and  a  setting  up  of  adverse  possession  and  claim. 

The  doctrine  of  registry  and  notice  has  no  application  to 
wi  case,  and  the  Court  charged  correctly  as  to  fraud. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


RiL  88. — Sbaborn  C.  Bryan,  plaintiff  in  error  vs.  Hugh 
Walton,  adm'r.,  &c.,  defendant 

'  H-]  The  tqtpointment  of  a  guardian  of  a  free  person  of  color,  being  a  mat- 
ter oC  record,  cannot  be  proven  by  parol  testimony. 
t^*3  ^vn  a  person  has  acted  notorionslj  as  a  public  officer,  it  is  prima 
^  JUf  eridence  of  the  official  character  which  he  assumes;  and  his  com- 
i  need  not  be  produced.    The  same  rule  does  not  apply  to  a  privaU 


-^»3l  ^Hien  one  represents  himself  to  act  as  the  guardian  of  another,  and 
WdWiM  others  to  contract  with  him  in  that  capacity,  he  is  thereby  estopped 
^^  dtDTing  to  the  pr^udlce  of  such  persons,  that  he  is  what  he  claimed 

^"^^  B«k  where  the  rights  of  others  are  concerned,  the  best  eTidence  tff 

^■iMk  Am  nslare  of  the  caee  U  suiceptible,  moit  be-  produced. 
V^3  ttfcie  A  Botke,  under  the  97th  Common  Law  Rnle,  ew  b%  miAt  wifiL* 
▼TO,  "XIT.  9§- 
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able,  the  party  giving  it,  or  his  agent,  must  previonsljr  make  oath,  (or  hii 
Attorney  state  in  his  place)  that  the  deponent  or  attorney,  has  reason  to 
believe  that  the  paper  required  to  be  produced,  has  been  in  existence — 
that  it  is  in  the  possession,  power  or  control  of  the  person  notified, 
and  that  it  is  material  to  the  issue. 

[6.]  Before  secondary  cAndence  is  admissible,  as  to  the  contents  of  a  vriting, 
all  the  sources  of  information  must  be  exhausted,  which  are  accessible  to 
the  party  in  search  for  the  paper. 
[7.]  A  will  cannot  be  read  in  evidence  to  the  jury  as  conveying  title  to 
personal  property,  in  a  Court  of  Common  Law,  until  it  has  passed  to 
probate  before  the  Ordinary. 

[8.]  If  a  paper  is  sought  to  be  introduced  as  an  ancient  document,  the 
paper  itself  must  be  produced  to  establish  its  age,  and  the  presumption 
arising  therefrom  of  its  proper  execution  and  probate. 

[9.]  When  a  will,  which  is  relied  on  as  conveying  title  to  personal  property, 
is  lost  or  destroyed;  the  proper  course  to  be  pursued  is  to  establish  the 
instrument,  either  at  Common  Law  under  our  judiciary  act,  or  b j  a  pro- 
ceeding in  Chancery ;  and  then  go  before  the  Ordinary  and  have  the  copy 
thus  established  in  lieu  of  the  original,  proven  and  admitted  to  record. 

[10.]  The  rule,  that  in  order  to  impeach  a  witness  by  proof  of  contradictoiy 
statements,  the    foundation    must   first    be  laid,  by  asking  the 
whether  or  not  he  has  made  the  declarations,  intended  to  be  prorad,  < 
not  apply  when  the  evidence  to  impeach  the  witness,  is  his  sworn  deposi- 
tions previously  taken  in  the  same  cause. 

[11.]  Where  administration  has  been  granted  by  the  Ordinary,  the  order 
conferring  the  appointment,  cannot  be  collaterally  impeached ;  bat  it  will  be 
presumed,  that  the  judgment  of  the  Ordinary  was  regular  and  proper. 

[12.]  If  one,  under  a  legal  disability  to  dispose  of  his  property,  give  It  nraj 
to  another,  who  sells  to  a  third  person,  without  notice  of  the  incapadlsf  ^ 
the  donor,  the  ignorance  of  the  vendee  will  not  protect  his  title. 

[13.]  A  free  person  of  color  in  Georgia,  cannot  dispose  of  slaves,  directlj  l^ 
deed  of  gift. 

[14.]  A  free  negro  in  this  State,  has  no  civil,  social,  or  political  rights,  ( 
such  as  are  conferred  on  him  by  Statnte. 

[16.]  The  mere  act  of  manumission,  confers  no  other  right,  but  that  of  1 
from  the  dominion  of  the  master,  or  exemption  from  involuntary 
It  does  not  confer  eitizeruhys^  nor  any  of  the  privileges  incident  to  citii 
ship. 

[16.]  No  analogy  between  slavery  in  this  country  and  villenage;  the  i 
resembles,  in  many  of  its  features  the  slavery  of  the  Civil  Law. 

[17.]  The  etymological  meaning  of  manumission. 

[18.]  To  adopt  a  new  member  into  the  body  politic,  is  an  act  of  sovcrdgiiljCi  ^ 
Ju$t  as  mnch  as  naturalizing  a  foreign  subject 
[29J  TjUf  £^e,  wten  a  Proviace^  wat  tctCM  Y>:f  a  cowwibSS^  of  frtc.  wiui^  ^ 
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citiaen*.    The  blacks  were  labseqaently  introduced  ai  slaTes ;  to  whom 
IMuity  of  rank  and  privilege  has  never  been  accorded. 

£30.]  The  fttt  penon  of  a>for,  is  aasociaied  with  the  tlav  in  this  State,  in 
moil  of  the  hnmiliating  incidents  of  his  degradation. 

(21.]  The  analogy  between  an  infant  and  a  free  person  of  color  fails  In  this, 
that  at  maturity  the  former  can  affirm  or  disannul  his  contracts,  which  are, 
therefore,  voidable  Unly ;  whereas  the  wardship  or  pupilage  of  the  flree  per- 
son of  color,  and  the  disability  consequent  thereon,  is  perpetual,  and  henoe 
hit  contracts  are  absolutely  roid. 

[II.]  SlAvety,  as  compared  with  the  various  schemes  of  emancipation-* 
domestic  and  foreign  considered. 

Trover,  in  Houston  Superior  Court.  Tried  before  Judge 
POwsas,  April  Term,  1853. 

This  ms  an  action  brought  by  Hugh  Walton,  as  adminis- 
kitor  of  Joseph  Nunex,  a  free  person  of  color,  who  died 
lithout  descendants,  to  recover  possession  of  certain  negroes, 
mm  in  possession  of  Seaborn  C.  Bryan ;  but  charged  to  be- 
long to  the  estate  of  said  Nunez. 

The  following  points  arose  upon  the  testimony  in  the  case : 
Ihe  plaintifT  having  served  defendant  with  notice  to  produce 
(he  will  of  James  Nunez,  the  father  of  Joseph,  under  which 
he  claimed  title  to  the  negroes  of  Joseph,  the  defendant 
dgeeted  to  answering,  unless  the  plaintiff  would  make  affidavit, 
tint  he  believed  the  paper  to  be,  or  to  have  been,  in  defendant's 
power,  custody  or  control;  which  objection  the  Court  over- 
rded;  upon  which  the  defendant  answered,  disclaiming  all 
bowledge  of  such  a  paper.  The  plaintiff  then  made  affidavit, 
fliaft  he  had  applied  to  Bush,  one  of  the  executors  of  said  will, 
aqd  was  informed  that  it  was  in  the  hands  of  Janet  Reed ; 
m  applying  to  her  he  traced  it  into  the  hands  of  one  George, 
a  lawjer,  formerly  residing  in  Burke  county,  but  who  had 
moved  to  Florida  and  there  died ;  and  that  he  had  inquired 
tf  the  Ordinary  of  Burke  county,  where  James  Nunez  died, 
ad  had  made  search  in  his  office  for  the  paper,  but  had  been 
^  find  it  Upon  this  showing,  he  proposed  to  intro- 
I  panA  evidence  of  ihe  contents  of  the  will,  and  offered  the 
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- —   ---  -  -  , 

interrogatories  of  Joseph  Bush  and  Mary  Rogers,  which  was 
objected  to  by  defendant,  on  the  following  fiproands,  to  wit : 

1st.  Because  the  loss  of  said  paper  bad  not  been  sufficieafly 
acoonted  for,  and  no  sufficient  diligence  had  been  shown  in  the 
search  made  for  it. 

2nd.  Because  there  was  no  proof  of  the  pcobate  of  the  wDI, 
and  it  could  not  convey  title  to  personal  property  withoat 
probate. 

3rd.  Because,  although  the  paper  purports  to  be  over  thirty 
years  of  age,  it  must  itself  be  present  to  establish  its  presum- 
ed proper  execution,  and  probate ;  and  parol  testimony  of  its 
contents  and  existence  is  inadmissable  for  such  a  purpose— 
which  objections  the  Court  overruled,  and  the  interrogatoriei 
and  answers  were  read.  They  testified  that  they  knew  Joseph 
Nunez ;  that  he  died  in  Burke  county,  where  he  resided,  about 
January  1st,  1847 ;  that  he  was  a  free  person  of  color,  asd 
that  Alexander  M.  Urquhart  was  his  guradian  at  the  time  of 
his  death,  and  had  been  for  four  or  five  years  previously ;  Aat 
they  knew  the  negro  property  in  his  possession,  which  diej 
described ;  that  the  negro  Nanny,  the  mother  of  the  otherSi 
had  belonged  to  James  Nunez,  the  father  of  Joseph,  who  di^. 
in  1809,  leaving  a  written  will,  of  which  Bush  the  witness,  and 
one  Alexander  Telfair  were  executors ;  by  which  will  Nanny 
and  her  increase,  then  without  any,  were  left  to  Fanny  GMf* 
bin,  the  sister  of  said  ^Fames,  during  her  life,  and  at  her  detttt 
to  his  son  Joseph  ;  that  Fanny  Galphin  died  in  1812,  leaving 
a  will,  bequeathing  said  property  to  the  said  Joseph. 

To  that  portion  of  this  testimony  which  states  that  TJtq^ 
hart  was  the  guardian  of  Joseph  Nunez,  as  well  as  to  ths 
contents  of  the  wills  of  Joseph  Nunez  and  Fanny  ChtlpluB, 
the  defendant  objected,  on  the  ground  that  there  was  hi^^Ot 
evidence ;  which  objection  was  overruled  by  the  Court. 

The  plaintiff  hairing  closed,  the  defendant  introduced  a  dseJI 
<»f  gift,  of  the  negroes  in  dispute,  made  by  Joseph  NanM  td 
Alexander  M.  Urquhart,  dated  20th  December,  1846,  sad  m 
bill  of  sale,  from  Urquhart  to  himself,  dated  Febnuuy  18dt^ 
1847«    The  defendant  offered  to  read  to  the  jury,  the  i 
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of  Joseph  Bush  to  former  interrogatories  taken  in  this  case, 
for  the  purpose  of  impeaching  his  testimony,  by  showing  con- 
tra^ctioDS  between  them  and  his  present  answers ;  to  which 
the  Court  said,  you  may  read  them  as  your  evidence  and  take 
the  consequence ;  and  refused  to  permit  them  to  be  read,  for 
the  purpose  proposed  by  defendant. 

The  testimony  and  argument  being  concluded,  the  defen* 
dant*8  counsel  requested  the  Court  to  charge  the  jury : 

lat  That  if  they  believe  from  the  evidence,  that  the  re- 
lation of  guardian  and  ward  existed  between  Urquhart  and 
Joseph  Nnnes,  and  that  during  that  relation  Nunez  made  a 
deed  to  Urquhiurt,  the  guardian  for  the  property  in  dispute, 
inch  deed  is  not  void,  but  voidable,  and  only  then,  if  it  is 
shown  to  be  fraudulent. 

2nd.  That  although  they  may  believe  the  deed  from  Nunes 
to  Urquhart  is  fraudulent,  yet,  if  Seaborn  C.  Bryan  purchased 
fixr  value  and  without  actual  notice  of  the  fraud,  his  title  is 
valid. 

8rd.  The  character  of  the  consideration  paid  by  Bryan,  is 
iB  that  the  jury  can  take  into  consideration ;  with  its  adequacy 
they  are  not  concerned ;  and  it  will  be  sufficient,  if  they  are 
Mtiafied  that  Bryan  paid  a  valuable  consideration. 

4th.  That  when  one  of  two  innocent  parties  must  suffer 
kk  eonsequence  of  the  fraud  of  a  third  person,  the  rule  is,  that 
tfiat  party  putting  it  into  the  power  of  such  person  to  commit 
the  fraud,  must  be  the  sufferer. 

Sth.  The  fact  that  the  deed  from  Nunez  to  Urquhart  does  not 
show  that  tho  relation  of  guardian  and  ward  existed  between 
the  parties  thereto,  is  a  circumstance  that  repels  any  presump- 
tioiL  of  notice  of  that  relation  to  Bryan,  tho  purchaser,  from 
Ibqidiart,  and  that  this  presumption  of  want  of  notice,  upon 
Bryan's  part  is  strengthened  by  the  fact,  that  he  lived  at  a 
eouiderable  distance  (if  the  jury  shall  believe  this  fact)  from 
the  residence  of  the  said  parties,  to  said  deed. 

6tfa.  That  a  free  person  of  color  has  a  right,  if  he  is  over 
thiiaga  of  twenty-one  years,  to  convey  his  property. 

'7tfi*  Tbat  b  the  action,  the  plaintiff  must  recover,  if  at  all» 
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upon  the  strength  of  his  own  title,  and  cannot  rely  for  a  re- 
covery upon  the  defects  in  the  defendant's  title ;  that  the  par^ 
in  possession  is  favored  in  law,  and  can  only  be  dispoaaeflsed 
by  a  paramount  title. 

8th.  That  if  a  perfect  outstanding  title  has  been  shown,  this 
will  defeat  the  action  of  the  plaintiff,  and  entitle  the  defen- 
dant to  a  verdict. 

9th.  That  if  they  believe  that  Joseph  Nunez  died,  leaving 
no  child  or  children  or  representative  of  such  child  or  children 
in  the  right  line,  then  he  died  without  a  legal  heir,  and  bis 
property  escheated  to  the  State  of  Georgia,  and  the  Escheator 
for  the  county  where  he  died,  should  have  brought  this  action ; 
and  the  administrator  having  brought  it,  is  not  entitled  to 
recover. 

To  these  requests  the  Court  charged  as  follows:  To  the 

1st  Bequest,  the  Court  charged,  that  if  the  jury  belieTO 
that  the  deed  was  made  by  Nunez,  a  free  person  of  color,  to 
his  guardian,  acting  for  him ;  and  while  he  was  in  this  capacity 
tixe  deed  was  absolutely  void,  because  the  Statute  of  the  State 
itself,  made  the  deed  of  the  free  negro  void,  and  all  his  acts, 
except  they  were  done  by  his  guardian  and  so  signed,  it  mm 
obvious,  the  guardian  could  not  make  a  deed  to  himself. 
Besides  the  relation  of  free  negro  and  guardian,  was  of  a 
more  dependent  nature,  than  that  of  ordinary  Trustee  and 
ceitui  que  trust,  and  a  different  rule  prevailed.  The  decision 
of  the  Supreme  Court  was  referred  to,  to  show  that  a  deed  of 
this  kind  was  voidable.  That  decision  of  the  Supreme  Court 
was  adverse  to  a  decision  of  the  Supreme  Court  of  U.  S«, 
and  adverse  to  what  I  had  believed  to  be  the  rule  in  England 
and  most  of  the  States ;  nevertheless,  their  decision  was  now 
ihe  law  of  Georgia ;  but  for  the  reason  above  stated,  it  was 
perfectly  consistent  with  the  ruling  here.     As  to 

2nd  Bequest,  the  Court  charged  against  it;  the  role  it 
sought  to  enforce  was  applicable  to  a  class  of  cases,  not  like 
Uie  one  before  the  Court. 

3rd.  The  Court  charged  the  jury,  that  this  was  the  Law, 
and  if  Bryan  bought  a  good  title,  the  inadequacy  of  the  i 
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eration  was  not  material,  except  so  gross  as  to  amount  to  a 
frand. 

4th.  The  Court  charged  this  undoubtedly  to  be  the  Law, 
m  a  proper  case  made,  but  if  Nunez  was  incapable  like  a  minor, 
to  convey  title,  which  the  Court  had  decided  he  was,  especially 
to  his  guardian,  it  was  impossible  to  sec  how  he  could  put  it 
into  the  power  of  Urquhart  to  defraud  defendant. 

5th.  The  Court  charged,  that  these  matters  of  fact  were  for 
the  jury.  This,  though  being  a  case  of  title,  if  Nunez  had 
a  good  and  perfect  title,  which  ho  had  not  impaired  by  his  own 
act  or  in  any  other  way,  he  must  recover,  notwithstanding  the 
good  faith  and  want  of  notice  in  Bryan.  The  doctrine  applied 
to  another  class  of  cases. 

6th-  The  Court  decided  he  could,  but  alone  by  the  interven- 
tion and  by  the  act  of  his  guardian  and  not  otherwise. 

7th.  The  Court  gave  these  instructions  in  charge,  as  desired 
to  the  jury. 

8th.  The  Court  gave  these  instructions,  as  desired,  and  said, 
that  if  Nunez  had  not  shown  a  good  title  in  himself,  they  had 
nothing  to'  do  with  the  weakness  of  Bryan's  title,  and  must  find 
for  defendant. 

9th.  The  Court  charged,  that  if  the  jury  believed  that  an 
administrator  of  Nunez  was  regularly  before  the  Court,  by 
appointment,  the  question  of  a  want  of  heirs,  on  the  part  of 
Nmies,  could  not  come  up  in  this  collateral  way ;  if  his  proper- 
ty escheated,  when  the  escheator  came  forward  he  could  bo 
heard.  In  the  opinion  of  the  Court,  this  was  not  a  defence 
that  could  avail  defendant  here,  on  this  trial,  and  finally, 
(among  other  things  not  herein  complained  of,)  the  Court  re- 
minded the  jury,  that  while  they  had  the  greatest  latidude 
allowed  them  in  passing  on  the  facts,  they  were  bound  to 
receive  and  apply  the  Law  a«  given  in  charge  to  them  by  the 
Court  That  the  remark  he  had  made  on  the  trial,  that  a  jury 
Who  would  disregard  the  instructions  of  the  Court,  in  matters 
of  Law,  would  commit  perjury,  might  have  been  thought  by 
tliem  harsh  and  discourteous  to  them,  the  Court  did  not  so 


'  *■•« 
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intend;  but  did  now,  in  all  courtesy,  believe  the  remark  in 
substance  true. 

Under  this  charge,  the  jury  found  for  plaintiff;  and  counsel 
for  defendant  excepts  to  said  charges,  and  refusals  to  churgei 
and  to  the  said  decisions  of  the  Court  as  above  stated. 

Giles,  Warren  &  Humphries,  Miller  &  Hall,  and 
R.  P.  Hall,  for  plaintiff  in  error. 

KiLLEN,  for  defendant. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

[1.]  The  first  error  complained  of  in  the  record,  is  the  de- 
cision of  the  Court,  admitting  that  portion  of  the  testimony  of 
Joseph  Bush,  which  went  to  show  that  Alexander  M.  Urqnhart 
was  the  guardian  of  Joseph  Nunez,  at  the  time  of  the  donation 
by  the  latter  to  the  former. 

The  appointment  of  a  guardian  for  a  free  person  of  coIoTi  is 
necessarily  a  matter  of  record.  It  has  to  be  done  by  4;he  Judge 
of  the  Superior,  or  the  Justices  of  the  Inferior  Courts,  of  the 
respective  counties  of  this  State,  at  a  regular  term  of  said 
Courts,  and  upon  the  ^littcn  application  of  the  free  person  of 
color,  and  consent,  in  Avriting,  of  the  guardian.     {Cobb  785.) 

But  it  is  argued,  that  inasmuch  as  Urquhart  held  himself  out 
to  the  world  as  the  guardian  of  Joseph  Nunez,  he  is  estoppel 
from  denying  that  he  stood  in  this  relationship  to  the  donor. 

[2.]  We  recognize  the  iiilc,  originating  in  motives  of  pnblie 
convenience,  that  where  an  individual  has  acted  notoriously  at 
a  public  officer,  it  is  prima  facie  evidence  of  the  official  char- 
acter which  he  assumes ;  and  his  commission  or  appointment 
need  not  be  produced.  (4  T.  R.  366.  b  B,  ^  A.  248.  6 
Peter%.  352,  367.  12  Wheaton,  70.  1  Broch  620.)  Wheth- 
er the  same  doctrine  applies  to  an  office  which  is  privaU^  a9 
that  of  trustee^  is  questionable.  (1  Jac.  ^  W.  464,  468.}— 
The  better  opinion  seems  to  be,  that  in  such  case,  some  ] 
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'wonld  have  to  be  ofFered,  of  the  existence  of  the  ofiSce,  and  of 

the  appointment  of  the  ostensible  agent  to  it. 

^3,]  At  any  rate,  in  this  case,  the  principle  contended  for, 
"Would  apply  only  as  between  the  person  thus  representing  him- 
self a8  guardian,  and  those  who  were  thereby  induced  to  con* 
^ct  with  him  as  such.  To  all  such,  he  would  not  be  permitted 
to  deny,  to  their  prejudice,  that  he  was  what  he  claimed  to  J)e. 
If>  for  instance,  Alexander  M.  Urquhart  informed  the  witness, 
Mary  Rogers,  that  he  was  the  guardian  of  Josej)h  Nunez,  a9 
she  swears  he  did,  and  she  hired  negroes,  or  entered  into  any 
other  agreement  with  liim  in  that  character,  he  cannot  after- 
i^ards  repudiate  the  capaeity  in  which  he  contracted,  to  the  in- 
j^  of  Mrs.  Rogers. 

[4-3  But  when  the  object  is  to  defeat  the  title  of  Seaborn  G. 
B'y^ii,  the  best  eridence  of  which  the  case,  in  its  nature,  is 
^'^sceptible,  must  be  produced.  And  it  was  error  in  the  Court, 
^  S'llow  parol  proof  to  supply  the  place  of  the  stronger  record 
*^uxiony. 

[5.]]  Hugh  Walton,  the  administrator  of  Joseph  Nunez,  un- 
"^ook  to  establish  title  to  the  negroes  in  dispute,  from  the  will 
^'  James  Nunez,  the  father  of  his  intestate.  The  original  will 
*®^8  never  to  have  been  proven  and  admitted  to  record. — 
"'Hon  served  notice  on  Bryan,  the  defendant,  to  produce  the 
^»  under  the  57  th  Common  Law  Rule  of  Practice,  which  was 
*^®pted  to  carry  into  effect  the  Gth  Section  of  the  Judiciary 
^ct  of  1799.  (General  Index,  51)2,  '3.)  Before  a  notice  un- 
^^  this  rule  can  be  made  available,  the  party  giving  it,  or  his 
•K^'it,  most  previously  make  oath  (or  his  attorney  state  in  his 
P*<5e)  that  the  deponent  or  attoniey  has  reason  to  believe  tho 
P*P^r  required  to  be  produced,  has  been  in  existence ;  that  he 
"^^eires  it  is  in  the  possession,  power  or  control  of  the  person 
^^fied ;  and  that  it  is  material  to  the  issue. 

-*?lie  plaintiff  in  this  case,  refused  to  make  the  preliminary  affi- 
^^t  required  on  his  part,  and  which  is  imperatively  required 

^    y   tie  rule,  to  be  filed  in  the  Clerk's  office,  before  the  notice 
-'u^^  it  can  be  made  available ;  and  for  the  reason,  that  from 
*^  aetrch  he  had  made,  he  could  not  swear  that  he  believed 
VOL.  ziv.  25 
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the  paper  was  in  the  possession  of  the  opposite  p.arty:  still  th 
Court  coinpellod  tlie  defenilant  to  purge  himself  l)y  oath,  of  th 
custody  of  the  paper.     This  was  manifestly  erroneous. 

The  sufficiency  of  the  notice  itself,  was  objected  to,  but  nc 
insisted  on  in  the  argument ;  and  hence,  not  commented  ape 
in  the  decision. 

[C]  The  tliird  assignment  is,  that  the  Court  erred  in  alloi 
ing  the  testimony  of  Joseph  llitsh,  as  to  the  contents  of  tl 
wills  of  Fanny  Galphin  and  James  Nunez.     The  objection 
the  evidence  was  three-fold :  1st.  Because  the  original  willhs 
not  }>een  sufficiently  accounted  for  ;  :2d.  Because  tlierc  was  i 
proof  of  tlie  probate  of  the  will ;  and  that  without  probate, 
could  not  be  received  as  evidence  of  title  to  pei'sonal  property 
3d.  Because,  although  tlie  paper,  whose  contents  were  thi 
sought  to  be  iniro<luced,  was  represented  to  have  been  cxecut: 
more  than  thirty  years  ago ;  still,  it  must  itself  be  present, 
establish,  by  inspection,  its  claim  to  anti(piity  ;  and  thus  cn» 
a  presumption  in  favor  of  its  proper  execution  and  probate. 

We  think  that  each  of  these  exceptions  was  well  taken. 

1.  And  first  as  to  diligence.  We  hold  that  no  sufficitf 
search  was  made  for  these  wills.  The  party  did  not,  in  the  1  - 
guage  of  the  Court,  in  previous  cases,  exhaust  all  the  sour" 
of  information  which  were  accessible  to  him.  Savinff  ncz 
ing  as  to  the  will  of  Fanny  (.Tali)hin,  which  is  wholly  imm;tf 
rial  in  the  present  issue,  what  was  the  jiroof  as  to  the  inquL'3 
set  on  foot  to  find  the  will  of  James  Nunez  ?  The  plaintiff 
plied  to  Joseph  Bush,  said  to  bo  one  of  the  executors  nomine 
in  the  will,  and  was  informed  that  the  instrument  wa^ 
the  hands  of  Janet  lledd.  Upon  application  to  her,  it  " 
traced  to  the  possession  of  one  George,  a  lawyer,  who  haA- 
sided  at  one  time  in  Burke  county,  whence  he  had  emigrate^ 
to  Florida,  where  he  died.  Besides  tliis,  inquiry  had  t^^ 
made  at  the  Ordinary's  office,  of  Burke  county,  where  J^^ 
Nunez,  the  reputed  testator  had  lived  and  died ;  and  upon.  ' 
amination  by  the  Clerk,  no  such  paper  could  be  found. 

All  this  wa,s  very  good,  so  far  as  it  went.  It  appears,  li<3 
eve)%  that  one  Alexander  Telfair  was  appointed  co-GXecO^ 
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.    "'^th  Joseph  Bush  under  tliis  will.     Whether  he  was  living  or 

•  dead,  the  record  docs  not  disclose.  He  was  as  likely  to  have 
^  n*d  the  possession  of  this  paper  as  Bush.  And  yet,  no  inquiry 
;  '  ▼aa  instituted  in  that  direction ;  either  personally  of  him,  if 
^  uving ;  or  of  his  legal  representative,  if  dead.  Neither  was 
4  ^J  search  attempted  among  the  papers  of  George,  tlio  attor- 
ney m  T^'hose  custo<ly  the  paper  was  last  traced.     The  showing 

t  •       was  defective  in  both  of  these  ])articulars — certainly  in  the 
■/      «>nner,  so  as  to  let  in  secondary  evidence  of  the  contents  of 

*e  win. 

\  ,         [7.]  2.  The  second  objection  is  equally  fatal,  namely,  that 

-       a  ^iij  (jjjnnot  be  read  in  evidence  to  the  jury,  as  conveying  title 

^  personal  property  in  a  Court  r)f  Common  Ltiw,  until  it  has 

•  *r  Passed  to  probate  before  the  Ordinary.     (IlcHtrry  executor j  r«. 
[^     ^^ng,  2  KeUij,  44.) 

CS.]  3.  And  the  third  ground  taken  against  the  testimony 
**texnpted  to  be  introduced,  that  the  paper  itself  must  be  pres- 
^^j  to  establish  its  age ;  and  the  presumption  arising  there- 
^'^^Ui,  of  its  proper  execution  and  j)robate,  was  virtually  sus- 
■  ***Ucd  by  this  Coiu-t,  in  the  case  of  FmneiH  W,  Jones  and 
'^ife  vs.  Charles  W.  Morf/mi,  recently  decided  at  Amcricus, 
**^d  not  yet  reported. 

[9.]  Where  a  will,  which  is  relied  on  as  conveying  title  to 

'■     P^X'sonal  property,  is  lost  or  destroyed,  the  proj)er  coui-se  to  be 

.    P'^l^ued,  is  to  establish  the  instrument,  either  at  CommrmLaw, 

-'  ^*^dcr  our  Judiciary  Act,  or  by  a  proceeding  in  Chancery,  and 

,.  then  go  before  the  Ordinary,  and  have  the  copy  thus  estab- 

.    ■^'•ted  in  lieu  of  the  original,  proven  and  admitted  to  record. 

The  next  assignment  of  error,  is  in  admitting  the  testimony 

^  Senjamin  D.  Hill.     But  this  ground  being  abandoned  on 

',     **^e  argument,  it  becomes  unnecessary  to  pass  upon  it. 

p.0.]  The  fifth  assignment  is,  that  the  Court  erred  in  re- 
t*  ^^^*^^g  to  allow  the  defendant  to  read  the  testimony  of  Joseph 
V  .  Anah,  (taken  at  the  instance  of  the  plaintiff,  and  returned  into 
J",  \2onrt)  for  the  purpose  of  contradicting  material  statements  by 
J.  /we  same  witness,  in  his  depositions,  taken  by  commission,  and 
:■•    H^BTioasly  read  by  the  plaintiff  to  the  jury.     We  adhere  to  the 
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rule,  that  in  order  to  impeach  a  witness,  by  proof  of  contradio 
tory  statements,  the  foundation  must  first  be  laid,  by  asldng 
him  wliether  or  not  he  has  made  the  declarations  intended  to  1 
proved.  But  this  does  not  apply,  where  the  evidence  to  im— -^^at 
peach  the  witness,  is  his  sworn  depositions,  previously  taken  ir^^i; 
the  same  cause.  ( Williaym  et  al.  vs.  Chapman^  7  ffa.  Rep^^s^^ 
467.) 

It  is  true,  that  the  Court  offered  to  permit  the  defendant  t--:*" 
read  the  answers  of  Joseph  Bush  :  "Provided  he  would  adop 
the  testimony  of  this  witness  as  his  own,  and  take  the  conB 
quences."     That  is,  that  he  should  be  l>ound  by  the  statement 
of  the  witness,  and  not  be  allowed  to  gainsay  them.     But  thi 
would  have  been  to  entrap  the  party.     He  did  not  desire  to  r^- 
ly  on  this  witness  for  any  purpose.     On  the  contrary,  his  o'' 
ject  was  to  impeach  and  destroy,  if  possible,  his  credit  alt 
gether.     He  believed  his  testimony  to  be  entirely  false.     Ai^^ 
this  he  sought  to  establish,  by  showing  that  he  had,  at  diflTerer  *        ' 
times,  sworn  to  contradictory  statements.     He  ought  to  ha* —  '■ 

been  allowed  this  privilege. 

The  next  assignment  of  error,  gi-ows  out  of  the  refusal 
the  Court  to  charge,  as  requested,  as  well  as  to  the  charges 
given.     And,  without  going  into  detail,  I  would  state,  that  1 
portion  of  the  bill  of  exceptions,  presents  three  questions  on"Zl- -    "^ 
which  are  necx?ssary  to  be  considered ;  and  the 

Firsts  is  as  to  the  disability  of  the  plaintiff  to  maintain  t" 
suit.     If  it  be  held  that  Joseph  Nunez  had  no  capacity  to  < 
vey  slaves,  then  it  is  insisted  in  behalf  of  the  plaintiff  in  err 
that  the  negroes  in  dispute  are  forfeited  to  the  State — ^the 
cord  disclosing  the  fact  that  there  are  no  lineal  heirs  of  J( 
Nunez,  who  can  take  these  negroes,  by  descent,  under  the 
of  1819 ;  and  that  consequently,  the  right  to  recover  this 
perty,  if  in  anybody,  vests  in  the  public  escheator,  and  xu 
the  administrator  of  the  deceased. 

[11.]  The  proper  answer  to  this,  is  that  administration 
been  granted  by  the  proper  Court,  to  the  plaintiff  in  trover* 
The  order  of  the  Court,  confirming  this  appointment,  can. 
be  attadced  in  this  collateral  way.     If  the  escheator,  (mt  any 
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^Ise,  having  an  interest  in  tlie  matter,  see  fit  to  do  so,  appli- 
cation can  be  made  to  the  Onlinary  that  granted  the  letters, 
to  i-evokc  them,  upon  the  ground  tliat  there  are  neither  debts 
nor  descendants  of  Joseph  Nunez,  to  authorise  an  administration. 
Until  this  is  done,  we  must  presume  in  fiivor  of  the  regularity 
^*    tie  judgment  of  the  Court,  conferring  this  power. 

[]12.]  Secondly^  it  is  argiie<l,  that  conceding  Joseph  Nunez 
as  t^  free  person  of  color,  had  no  right  to  give  or  sell  the  slaves 
^•^  dispute,  still,  Bryan,  the  defendant  in  the  action,  and  pur- 
chaser under  Unjuhart,  will  be  protected  :  provided  he  bought 
''^^thout  notice  of  the  defect  in  his  veinh)r's  title. 

^Ve  cannot  yield  our  assent  to  this  proposition.  These  nc- 
8*"oe8  were  left  in  the  possession  of  Joseph  Nunez,  at  his 
^ea.th.  They  were  seized  by  rnjuliart,  under  his  deed  of  gift, 
^'^ti  sold  to  Bryan.  The  a<lniinistrator  of  Nunez  now  sues  to^ 
*'^<iover  the  negroes  of  Jkyan.  If  the  dee<l  of  gift  from  Jo- 
^^ph  Nunez  to  Urquhart  is  void,  for  want  of  legal  capacity  in 
^'^^  donor  to  convey,  how  can  the  want  of  notice  to  Bryan  con- 
®txttitc  any  defence  against  the  legal  title  remaining  in  Nunez, 
^P  to  the  time  of  his  death,  and  now  asserted  by  Walton,  his 
'*^tiiinistrator  ? 

f]13.]  Thirdly^  the  last  and  main  point  in  this  case,  remains 
^  be  discussed  ;  and  it  is  this :  Can  a  free  person  of  color  in 
^^orgia,  dispose  of  slaves  by  deed  of  gift  ? 

This  is  a  grave  question.  It  involves  a  great  principle ;  it 
^^tablishes  an  important  precedent ;  it  must  be  determined  up- 
^*^  reason  and  argument ;  it  is  without  authority,  so  far  as  my 
^^^earches  have  extended. 

On  this  point,  the  Court  and  the  counsel  for  the  plaintiff  in 
^*>or,  occupy  positions  as  wide  as  the  poles  apart  from  each 
^^lier-  And  one  is  entirely  right,  and  the  other  altogether 
'^^lx)ng ;  for  there  is  no  half-way  ground  to  stand  upon.  It  is 
Contended  by  the  counsel  of  Mr.  Bryan,  that  free  persons  of 
^H>lor  in  this  State,  are  entitled  to  all  the  rights,  and  may  exer- 
^^i«e  all  the  powers  and  privileges  of  free  white  citizens,  unless 
^^Qetricted  by  Statute ;  and  that  no  law  of  the  land  having 
^^rired  this  class  of  persons  of  the  ju9  di»poncndi\  that  it 
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18  attached  necessarily,  aa  an  incident  to  tlie  owncrsliip  or  jus 
tenendu 

[14.]  Wliereas,  we  maintain,  that  the  status  of  the  African 
in  Georgia,  whether  bond  or  free,  is  such  that  he  has  no  ci^il,, 
social  or  political  riglits  or  capacity,  whatever,  except  such  i 
are  bestowed  on  him  by  Statute ;  that  he  can  neither  contract,, 
nor  be  contracted  with  :  that  the  free  negro  can  act  only  bj 
and  through  his  guardian ;  that  he  is  in  a  stat<j  of  perpetuar^flEs  ^ 
pupilage  or  wardship ;  and  that  this  condition  he  can  ncveK'^^^  - 
change  by  his  own  volition.  It  can  only  be  done  by  Legi8Lu.«^^ 
tion. 

[15.]  That  the  act  of  manumission  confers  no  other  rigli^zM'^ 
but  that  of  freedom  from  the  dominion  of  the  master,  and  iHx^MZ^T 
limited  liberty  of  locomotion  ;  that  it  does  not  and  cannot  coe 
fer  citizenship^  nor  any  of  the  powers,  civil  or  political,  inc^ 
dent  to  eitizenHhip ;  that  the  social  and  civil  degradation,  r^  - 
suiting  from  the  taint  of  blood,  adheres  to  the  descendants  ^• 
Ham  in  this  country,  like  the  poisoned  tunic  of  Nessus ;  th- 
notliing  but  an  Act  of  the  Assembly  can  purify,  by  the  salt  i 

its  grace,  the  bitter  fount^iin — the  "  darkling  sea.'* 

I  feel  a  strong  inclination,  I  confess,  to  give  my  sentimei — ^Br^fc 
pretty  fully  uj)on  this  subject — to  go  beyond  the  usual  limits     —      oi 

an  opinion  ;  and  to  speak  in  the  style  of  argument  rather  th^ «^n 

of  authority.     I  am  somewhat  prepare<l  to  do  so.     And  I  3ic 

novelty  of  the  subject  would  seem  to  justify,  if  not  to  require  ^** 

It  would  not  be  unprofitable,  I  have  thought,  to  sketch  hast:^^  i^y 
the  history  of  African  slavery  in  this  country,  from  its  first  '^^~ 
troduction  into  the  Colonies,  at  the  commencement  of  tho  1"«^^  *" 
century,  down  to  tlie  present  period — to  review  summarily  -«ii  J^* 
laws  of  all  the  Southern  States  upon  this  subject — ^and  not:^^^*^^ 
the  various  modificati(ms  which  they  have  undergone;  keep"*---^** 
pace  not  only  with  the  advancing  civilization  of  the  age, 
with  the  improved  condition  of  tho  negro  himself.  In  this  n 
the  present  status  of  free  persons  of  color,  could  tho  xa  • 
clearly  be  ascertained  and  defined. 

But  who  would  commend  me  for  this  labor  ?     Or  rathes 
might  ask,  who  would  not  condemn  me  for  this  tax  upon 
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tinio  and  patience?  In  this  a^o  of  amplification,  vlien  Prcsi 
dential  and  Gubernatorial  Mcj^sa^es,  C-nn^n-cssional  speeches 
and  all  other  public  documents  are  measured  l»y  the  ell  insteat 
of  tie  inch,  Judges  are  criticized  and  cen.-rued  for  not  writinj 
opinions  with  the  brevity  of  "  Coke's  Reports  in  verse,"  wlien 
a  '^hole  case  is  comprej^sed  within  the  narrow  compa-ss  of  i 
coixplet. 

Thus  admonished,  I  must  fore^ro  the  temptation,  howcvei 
strong  and  inviting ;  and  resign  the  task  to  other  and  ablei 
hands. 

I  wouhl  remark,  that  it  will  he  fctund,  on  examination,  thai 
''lie  condition  of  the  African  race  is  different  in  every  slave 
state;  and  is  less  favorable  in  the  extreme  Southern,  than  ii 
^fao  more  Northern  slave  States  ;  an<l  that  conse([uently,  wlien 
^'^"^i"  a  question  is  made  relative  to  a  free  j)erson  of  color,  wc 
**^^^sthave  recourse  mainly  to  our  own  local  laws,  to  find  a  rule 
^^^  our  <lctermination,  and  to  such  principles  as  are  dictated  bj 
^*^o    peculiar  genius  of  our  people,  and  policy  of  our  institu- 

[^16.]  I  would  further  suggest,  that  any  analogy  ilrawn  fron; 
y*>.^  villenagc  of  the  feudal  times,  is  utterly  fallacious  as  to  thig 
^^"^estigation.  A  villain,  it  is  admittfd,  might  accjuire  anj 
"^^^Xid  of  property,  real  or  i)ersonal ;  and  he  inight  freely  dis- 
I^^^Se  thereof,  unless  prevented  by  the  entry  and  seizure  of  tlu 
*OT-fl;  he  might  sue  all  manner  of  actions  against  any  othei 
"^^ian  his  lord ;  in  the  ca})acity  of  executor,  he  might  even  sue 
"'^^s  lord.  In  a  word,  where  his  lord  was  not  concerned,  a  vil- 
JaijQ  ^-as  a  freeman  in  all  his  dealings.  {Litt  Ten,  >S'.  180,  190, 
^^^Uarni   View  of  the  Midilh?  A(je.H,  roZ.  /.  122,  124 ;  vol.  ii 

-How  different  the  circumstances  of  the  villain,  from  the 
^y^  of  the  Southern  States.  His  HtatuH  resemliles  much  more 
J. /^kingly  the  slavery  of  the  Ancient  Republics.  Their  slaves, 
wpt^  ours,  had  no  name,  but  what  their  masters  gave  them. — 
j^  ^J^  could  take  nothing  by  purchase  or  descent ;  they  could 
»  .  ^^  no  heirs ;  they  could  make  no  will  or  contract  of  any 
^^l-     The  fruits  of  their  labor  and  industry  belonged  to  theii 
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masters.  They  could  neither  plead  nor  be  impleaded ;  an< 
were  utterly  excluded  from  all  civil  concerns.  They  were  in 
capable  of  marriage.  The  laws  of  adultery  did  not  apply  t 
them.  They  might  be  sold  or  mortgaged.  Partus  scquitu 
ventrenij  was  the  rule  indiscriminately  applied  to  slaves  am 
cattle.  {iJr.  Taylor  s  Elem,  Oiv,  Law^  429,  and  the  authori 
ties  thore  cited,)  And  this  was  not  only  the  civil  law,  but  th 
law  of  the  Jews,  Phenicians,  Carthagenians,  Egyptians  ani 
Greeks,  and  all  other  nations,  tongues  and  people.  Alsc 
noHtri  servi  sunt  qui  ex  nontris  anceiUis  naseuntur,  was  the  set 
tied  doctrine  of  the  nations  at  that  day.  Such  was  the  condi 
tion  of  white  slaves  in  democratic  Greece  and  republican  Rome 
and  notwithstanding  the  disproportion  in  the  former  free  stati 
as  it  is  justly  called,  was  in  the  ratio  of  80,000  to  400,000.- 
Aristotlc,  the  prince  of  logicians  and  philosophers,  declarer 
that  the  relation  of  master  and  sJavc^  was  just  as  indispensabi 
in  anv  well-ordered  State,  as  that  of  husband  and  wife. 

What  has  been  stated,  will  suflScc  to  show,  that  villenagi 
diflfered  extremely  from  the  slavery  of  the  ci"vdl  law ;  and  tha 
our  law  of  African  slavery  corresponds  much  more  closely  i 
the  latter  than  the  former ;  and  that  the  effect  of  manumis 
sion,  by  the  civil  law,  would  have  great  influence  in  the  deter 
mination  of  a  similar  question  here,  were  it  not  for  the  differ 
ence  in  color^  between  their  slaves  and  ours — a  difference  dee] 
and  ineradicable,  extending  more  or  less,  not  only  to  every  por 
tion  of  this  country,  but  even  to  the  continental  nations.  A 
yet,  I  believe,  free  negroes  are  not  in  any  State  in  the  Union,  en 
titled  to  all  the  privileges  and  immunities  of  citizens.  Am 
marriages  of  whites  with  blacks,  are  not  only  generally  pro 
hibited  in  tlie  United  States,  under  ignominious  penalties  ;  bu 
such  connections  in  France  and  Germany,  constitute  but  a  de 
graded  state  of  concubinage. 

Anciently,  in  Rome,  the  manumission  of  a  slave  produced  ni 
change  of  state  in  him,  "  Beeauife  he  had  no  state  or  civil  capae 
ity,''  Servus  autem  man umissus  capite  non  minuitur  ;  quia  mH 
lum  caput  Iiabuit.  {Justinian  Lib,  1,  Tit.  16, p.  43.)  Andmiob 
in  a  word;  we  apprehend  to  be  the  exact  result  of  African  mao 
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.  umismon  here ;  and  for  the  very  brief,  but  satisfactory  reason 
wsigned  in  this  single  sentence.  It  produces  no  change  in  the 
state  of  the  negro  slave  here,  because  ho  has  no  state  or  civil  ca- 
picity.  This  we  believe  to  be  the  whole  law  of  this  case;  and 
upon  this  simple  principle,  it  may  be  safely  rested.  How  can  the 
mere  act  of  manumission,  by  the  master,  invest  the  slave,  who 
previoualy  held  no  standing  in  the  State,  with  any  of  the  attri- 
bntea  of  a  freeman  ? 

[17.]  The  etymologists  say,  that  manumission  is  so  called, 
because  the  master,  holding  the  bondman's  hand^  said  to  the 
by-standers,  hunc  homin^^m  liherxim  esse  voloj  &c. — I  am  will- 
ing this  man  should  be  free ;  and  then  discharge  him  out  of  his 
power  and  dominion,  by  emitting  him  out  of  his  hand.  Grant 
this  definition,  or  derivation,  to  be  correct,  I  ask,  does  this  cer- 
emony of  bidding  the  slave  go  free,  remit  him  to  any  civil 
rights  or  capacity  ?  Must  not  these  be  conferred  by  a  power 
higher  than  the  master's ;  in  other  words  by  express  Statute  ? 

Cicero,  in  his  Topics^  reckons  three  modes  of  manumission ; 
Tacitus  two,  and  Justinian  five.  By  the  second  of  these,  after 
the  Prator  or  Praetor's  Lictor  touched  the  slave  with  a  wand  or 
rod,  premising  a  solemn  form  of  words,  which  he  thrice  repeat- 
ed, the  master  immediately  took  the  bondman  by  the  right 
hand,  turned  him  round  about  and  dismissed  him ;  and  the 
reason  given  for  turning  the  person  round  about,  was  to  show 
that  he  had  the  power  of  going  wherever  he  pleased.  {Ay- 
liffes  new  Pandect  of  the  Civil  Law^  p,  90.) 

p.8.]  Such  is  the  result,  and  no  more,  of  manumission  here. 
The  slave  is  dismissed  from  the  dominion  of  his  master ;  and 
clothed  with  the  privilege  of  going  where  he  pleases.  But  to 
become  a  citizen  of  the  body  politic,  capable  of  contracting,  of 
marrying,  of  voting,  requires  something  more  than  the  mere 
act  of  enfranchisement.  To  adopt  into  the  body  politic  a  new 
member,  is  a  vastly  important  measure  in  every  community. — 

.  It  is  an  act  of  sovereignty,  just  as  much  as  naturalizing  a  for- 
eign subject.     The  highest  act  of  sovereignty  a  government  can 

perform,  is  to  adopt  a  new  member,  with  all  the  privileges  and 

duties  of  citizenship.     Was  there  a  general  law,  elevating  all 
VOL.  XIV  26. 
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free  persons  of  color  to  this  condition,  then  the  assent  of  1 
government  would  be  given  in  advance  of  the  Act  of  Mas 
mission.  No  such  act  is  claimed — none  such  exists.  H 
black  man  in  this  State,  may  have  the  power  of  volition.  Z 
may  go  and  come,  without  a  domestic  master  to  control 
movements ;  but  to  be  civilly  and  politically  free,  to  be  - 
peer  and  equal  of  the  white  man — to  enjoy  the  offices,  trt 
and  privileges  our  institutions  confer  on  the  wliite  man,  is 
now,  never  has  been,  and  never  will  be,  the  condition  of  "i 
degraded  race. 

[19.]  Our  ancestors  settled  this  State  when  a  province,  « 
community  of  white  men,  professing  the  christian  religion, 
possessing  an  equality  of  rights  and  privileges.     The  bl^ 
were  introduce<l  into  it,  as  a  race  of  Pagan  slaves.     The  ^ 
judice,  if  it  can  be  called  so,   of  caste,  is  unconquerable, 
was  so  at  the  beginning.     Tt  has  come  down  to  our  day. 
suspicion  of  taint  even,  sinks  the  subject  of  it  below  the  C 
mon  level.     Is  it  to  be  credited,  that  parity  of  rank  wonlf 
allowed  to  such  a  race  ?     Lot  the  question  be  answered  by^ 
Naturalization  Laws,  which  <lo  not  apply  to  the  African. 
is  not  and  cannot  become  a  oitlzcn  under  our  Constitution 
Laws.     He  i*esides  among  us,  and  yet  is  a  stranger.     A  n^^ 
even,  and  yet  not  a  citizen.     Though  not  a  slave ^  yet  is  h^ 
free.     Protected  by  the  law,  yet  enjoying  none  of  the  imn3.' 
ties  of  freedom.     Though  not  in  a  con<lition  of  chattellm^ 
yet  constantly  exposed  to  it. 

[20.]  He  is  associated  still  with  the  slave  in  tliis  Stiit^ 
some  of  the  most  hmniliating  incidents  of  liis  degradation 
Like  the  Hlavt\  the  free  person  of  color  is  incompetent  to  fc^ 
fy  against  a  free  white  citizen.  He  lives  under,  andistrie^ 
the  same  Criminal  Code.  lie  has  neither  vote  nor  roic^ 
forming  the  laws  by  which  he  is  governed.  He  is  not  alio'* 
to  keep  or  carry  fire-arms.  He  cannot  preach  or  exhort  ^^ 
out  a  special  license,  on  pain  of  imprisonment,  fine  and  cotl 
real  punishment.  lie  cannot  bo  emph)yed  in  mixing  or  ven(3l 
drugs  or  medicines  of  any  description.  A  white  man  is  li^ 
to  a  fine  of  five  hundred  dollars  and  imprisonment  in  the  <^ 
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xaon  jail,  at  the  discretion  of  tlie  Court,  for  toacliin;^  n  free  ne- 
gro to  read  and  ^rite ;  and  if  one  free  negro  teach  another, 
lie  is  punishable  by  fine  and  "\vhippiii<r,  or  fine  or  wliippin^,  at 
the  discretion  of  the  Court.     To  employ  a  fret?  person  <if  color 
[•,       to  set  up  type  in  a  printini^  office,  or  any  otlier  labor  requiring 
a  knowledge  of  reading  or  ^vriting,  subjects  the  offender  to 
J         a  fine  not  exceeiling  one  hundred  dollars. 
y  I  do  not  refer  to  these  severe  resti-ictions,  for  the  purpose  of 

*l  condemning  them.  They  have  my  hearty  and  cordial  approval. 
•*.  The  great  principle  of  self-presorvation,  demands,  on  the  part 
I  of  the  white  population,  unc«;asing  vigilance  and  firmness,  as 

^  •.  well  as  uniform  kindness,  justice  and  humanity.  Everything 
*  niustbe  interdicted  which  is  calculated  to  render  the  slave  dis- 
*■  contented  with  his  condition,  or  which  would  tend  to  hicrease 
his  capacity  for  mischief.  Jly  object  is  to  counteract  the  an- 
^. .  Agonistic  position  assumed  by  counsel,  who  assert  the  claim  of  a 
^y  free  negro  to  give  and  sdl ;  in  broader  terms,  to  contract  and 
[*.  he  Contracted  with.  The  argument  is,  that  a  m-gro  is  a  man  ; 
••'^d  that  when  not  held  to  involuntary  service,  that  he  is  free  ; 
/  Consequently  tliat  he  is  a  free  nuin ;  and  if  a  freemiin  in  the 
^^mmon  acceptation  of  the  term,  thi-n  a  fi*eomau  in  every  aceep- 
^^ion  of  it.  This  pithy  syllogism,  C(jmpri>cs  the  >\  hole  chain  of 
^^Hsoning,  however  elaborated  on  the  other  side.  The  fallacy 
^*  it  is,  its  assimiption  that  the  manumir?sion  of  the  //#'/yro, 
^*^ch  signifies  nothing  but  exianptiou  from  involuntary  service, 
^^J^plies  necessarily,  and  imi)arts  ipm  fartu^  all  the  rights,  privi- 

■  ^^ges  and  immunities  which  are  incident  to  freedom,  among  the 
*Ve«  ^hite  inhabitants  of  this  country.     And  in  this  distinction 

■  I  find  myself  fully  sustaine*!  by  the  Roman  Law.     Their  free- 
^*^^ii  were  subdivided  into  fnr.lnrn  [infjcnni)  and  friCflnnti 

;  .v'iSerfiin  relation  to  their  patrons  ;  and  Uhn'thii\s\X\i  regard  to 
their  class.)  He  who  possessed  his  freedom,  was,  on  that  ac- 
count, capable  of  all  those  rights  which  were  founded  on  the 
)•*•  naturale  andyu«  gentium  :  but  freedom  alone  did  not  con- 

iV     jer  a  capacity  for  the  ^;oW/(7aZ  rights  of  Koman  citizenshij),  or 
[l      '  *or  the  private  righta^  determined  by  they//*  civih' ;  for  it  w/is 
.;       .**^^**flrryj  in   order  to  enjoy  tJieffc  rights,  that  the  freemnn 
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should  also  be  a  Roman  citizen.  {Compendium  of  Modem 
Civil  Lau\  hi/  Ferdinand  MacKeldey — edited  hy  Philip  Iff- 
iiatiuB  Kaufmann.) 

The  dedititii  were  one  of  tlie  tliree-fold  division  of  freei 
me7i,  by  the  civil  law ;  but  they  did  not  thereby  become  iJo- 
man  citizens  :  but  their  condition  differed  but  little  from  slave- 
ry. (Justinian  Lib.  1,  Tit.  V.  p.  15.)  And  I  mention  this, 
in  further  confutation  of  the  position,  that  the  bare  act  of  man- 
umission carries  with  it  the  right  of  citizenship  in  this  State, 
with  all  its  privileges. 

So  of  the  ancient  villains  among  the  Saxons.  The  lord 
might  acquit  his  own  title ;  but  no  man  could  be  made  free^  in 
a  civil  sense,  without  the  act  and  consent  of  the  whole  body. 
{Discourse  on  tlw  Laws  of  Entjland^  hy  X.  Bacon^  from  th£ 
MSS.  notes  of  John  Selden^  puf/e  3o.) 

To  my  mind,  the  idea  is  absurd,  that  the  mere  act  of  manu- 
mission can  invest  with  all  the  attributes  of  manhood  in  a  free 
state,  a  being  who  had  no  head  or  name  or  title,  in  the  State 
before  ;  who  was  held,  pro  nullis^  pro  mortuis^  and  for  somey 
yea  many  purposes,  pro  quadrupedibus. 

But  let  us  look  for  a  moment  to  our  own  legislation,  founded 
on  our  own  i)eeuliar  policy,  in  order  to  fix  the  condition  of  a 
free  negro  in  this  State.  And  for  the  puri;>oses  of  this  discus- 
sion, I  deem  it  unnecessary  to  go  behind  the  Act  of  1818.  By 
that  Act,  free  ])ersons  of  color  were  prohibited  from  acquiring 
the  title  or  use  of  any  slaves  ;  and  all  such  slaves  were  deem- 
ed and  held  forfeited  to  the  State.  {Cobb^  993.)  Doubts  were 
entertained  whether  this  act  did  not  operate  retrospectively,  so  as 
to  divest  free  persons  of  color  of  the  property  held  by  them  at 
the  time  of  its  passage.  Consequently,  the  Legislature,  ibe 
year  ensuing,  declared  that  "  All  property  held  by  any  free 
persons  of  color,  at  the  time  of  the  passing  of  the  fcMre- 
going  Statute,  shall  not  be  deemed  or  considered  as  forfeited  j 
hut  that  the  same  shall  remain  in  the  owner,  or  in  his  or  her 
descendants^  after  his  or  her  death.     {Gobi,  995.) 

It  is  by  this  grant,  that  the  slaves  in  controversy  are  held«r— 
The  General  Assembly,  in  effect,  pTovlde,  that  under  the  Ael 
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^f  1818,  Jamea  Nunez,  tlio  father  of  Josepli  Nunoz,  should  noi 
^^  ^iivestcd  of  the  title  to  the  slave?*  wliioh  hd  thus  heM ;  bu 
tna.t;  the  property  should  remain  with  him,  during  hi«  lifetime 
ai^d  at  his  death,  go  to  hitt  dencendants.  It  is  by  virtue  of  tliij 
^^^^tion  of  the  Act  of  1819,  and  not  under  the  will  of  his  an 
^^^tior,  that  Joseph  Nunez  held  these  slaves.  But  this  Acl 
^^*H  be  analyzed  in  vain,  for  authority  in  either  father  or  son,  tr 
S^'V'o  these  negroes  by  will  or  deed. 

^^iy  the  Act  of  1833,  contracts  made  with  free  persons  o1 
^^lox,  even  for  necessaries,  are  rendered  void,  unless  made  upor 
^h^  imtt<;n  order  of  their  guardian.  [Cohb,  XOO'k)  (?an  it  be 
®^I>posed  that  the  Legislature  wouM  accord  to  this  class  the 
*^*S^^r  and  more  important  privilege  of  giving  or  selling  slaves, 
"^^"tliiout  the  intervention  of  their  guardian  ? 

C2I,]  But  it  is  attempted  to  analogize  this  case  to  the  con- 
^^I'svots  of  infants,  which  it  is  insisted  that  the  infant  may  con- 
^^'^Xi  and  give  binding  force  to,  after  he  comes  of  age.  The 
I^^^'^allel  fails  in  this.  At  twenty-one,  the  legal  disability  at- 
^^^^liing  to  infancy,  terminates.  The  minor  is  then  a  man. — 
"^^t;  the  pupilage  in  the  other  case  is  i)erpctual.  The  acts  ol 
^^  infant  are  voidable  only,  because  at  muturity,  he  may  af- 
^^^  or  disaffirm  them.     The  acts  of  a  free  person  of  color  are 

*^*V?,  because  he  never  ceases  to  be  a  ward,  thouirh  he  attain  to 
^  **^  age  of  Methuselah.     His  legal  existence  is  forever  merged 

*^  "that  of  his  guardian. 

iJut  I  deem  it  useless  to  pursue  this  investigation  further. 

1122.]  This  judgment  is  pronounced  in  view  of  a  few  facts, 
^^    'Vrhich  I  will  barely  advert,  in  conclusion. 

In  no  part  of  this  country,  whether  North  or  South,  East  or 
^^^st,  does  the  free  negro  stand  erect  and  on  a  platfonn  ol 
^^"Uality  with  the  white  man.  He  does,  and  must  necessarily 
^^J  this  degradation.  To  him  there  is  but  little  in  prospect, 
^^^  a  life  of  poverty,  of  depression,  of  ignorance,  and  of  de- 
^■y*  He  lives  amongst  us  without  motive  and  without  hope. 
^^  fancied  freedom  is  all  a  delusion.  All  practical  men  must 
^^^it,  diat  the  slave  who  receives  the  care  and  protectioii  ot  « 
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tl)lc  master,  is  superior  in  comfort  to  the  free  negro.  Gen- 
y,  society  suffers,  and  tlie  negro  suffers  by  manumission.  I 
ully  persuaded  tliat  the  State  ought  sternly  to  withhold  its 
nt  to  domestic  enimicij)ation  ;  and  that  the  true  policy,  ia 

to  seek  to  elevate  the  black  man  in  our  mi<lst,  to  a  condi 

n  of  equality  which  it  is  impossible  for  him  to  exercise  wise — - 


for  himself  or  the  community.     Civil  freedom  among  thes 
liites,  he  can  never  enjoy.     To  this  isolated  class,  it  "svill  ever 
e  but  a  name. 

We  doubt  the  jjropriety  of  ejectin;:;  our  free  negroes  upoE"^ 
the  free  States.  They  will  not  only  become  troublesome  nl]ip«=^  _, 
in  the  unconstitutional  anil  unholy  work  of  inveigling  off  oc-^  n 
slaves,  and  assisting  them  to  escape  ;  but  their  constant  effo^^^KZZzrroi 
and  aim  will  bi*  to  create  discontent  among  our  slaves  ;  and  i  i\ 

case  of  hitestine  war,  which  may  Heaven  in  its  mercy  avei^r  it 

such  a  population  would  be  in  a  situation  to  do  us  much  m^"  is- 

chief. 

Whether  the  scheme  of  African  colonization  be  feasible  or 

not,  the  ablest  and  most  discriminating  minds  have  doubted  — 

There  yet  stanrls  on  our  Statute  Book,  a  resolution  of  the  r— i^"B=sp- 
resentatives  of  the  ])e(»))h\  in  favor  of  this  colonial  enterprSF        se, 
aspresenthig  to  the  ]>hilanthr(>pist,  the  citizen  and  the  staft=^ —  ^- 
man,  the  only  means,  not  only  of  benefitting  the  nominee       Wj 
free  who  are  scattered  over  the  hind,  but  everywhere  trea^  ^Ki^ftJ 
as  an  inferior  race  :  but  as  affonling  an  outlet   to  the  bunk.-^S^'JO 
feelings  of  the  benevolent,  as  well  as  a  drain  for  that  rela  ic:i^''e 
increase  of  the  slave  over  tlir  white  population  of  this  coua "t  "^^X* 
and  which  in  some  sixty  ycai-s,  has  swelled  to  between  Si>0  uk-  Da 
400  thousand.     Of  one  thing  1   am  cpiite  certain,  and  that^        ^ 
that  whether  freeilom  will,  in  .Vfrica,  be  a  mtUtif  to  the  colot  ^^ 
man  and  his  children  or  not,   in  the  United  States,   wlicti    -^^^ 
slaveholding  or  non-slaveliolding,  it  is  worse  than  slavery  itsc^^"' 
And  that  the  Courts  of  this  country  should  never  lean  te  i\^^^^ 
construction,  which  puts  the  thriftless  African  upon  a  footi^^^f 

of  civil  or  political  ec^uality  with  a  white  population  which  ^ '* 

characterized  by  a  degree  of  energy  an<l  skill,  unknown  to  ai   ^ 
th  vr  people  or  period.     Such  alone,  can  be  citizen%  in  th^^ 
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nd  growing  Republic,  which  extends  already  from  the 
ic  to  the  Pacific,  and  from  the  St.  Lawrence  to  the  Rio 


. — Allen  II.  Grkkr,  Executor,  &c.  plaintiffin  error  r*. 
James  Caldwell,  Administrator,  &c.  defendant- 

cre  no  lact  n)i]Kiiii?  swnicirnt  to  uurliorizi'  ft  {ircaumption  that  pro- 
•y  notes  otrcrtMl  jis  evi(]»'ii(  <•  n-ljit'*  to.  or  Imve  any  connei'tiofi  with 
se,  it  \a  proin.T  lor  tin-  Coui  t  to  reject  tlioni. 

ere  the  l";u'i.s  ]>rovcn  s^liow  that  iiTtain  promissor}*  note?  offered  a* 
cc,  an<l  '/wvn  tor  tin-  hire  ufa  lU'^rn;  slave,  would  serve  to  throw  light- 
iqiicstion  otii^iiry  iT>volvi-(l  in  tlie  is.-iie,  liy  proving  that  the  Cffiginal 
srincipul  and  intert'.-'t.  had  liern  settled  l>y  ])ayTiients  made  a3  hire  for 
.ave :  ///.A/,  that  It  wa-  error  in  tlie  Court  to  rejert  them, 
efusnl  of  the  Court  to  open  ilie  «a>e  nt'tor  it  ha.-  been  cloi^ert.  for  the- 
se of  letting  in  te.-tiinony  which  was  not  relrvant  to  the  i.ssuCr  IH  not 

ere  an  absolute  bill  ot'  -ale  to  :i  nejrro  ha<  been  piven,  and  a  bill  ii> 
afterwards  tiled  to  have  the  suine  reformed  on  the  ^jround  of  fraud 
take,  beruus<'  that  the  di-ed  w;i.s  intended  a-^  a  security  only,  for  mo- 
aned at  a  hii^li  rato  of  usury  :  and  i»'rtj«in  wltiirpses  testify  to  ^eelara- 
>fthc  u."5urer.  atknowledpuj^  that  Ih;  hail  a  /#>//  only  on  the  slave,  and 
'principal  and  interest  were  paiil,  the  debtor  mi;(ht  keep  the  negro  : 
tfaat  thcsi!  eir«  inii>tances  taVien  t«»^»'ther,  ini;^ht  afford  a  presumption 
he  deed  wa.^  made  abscdute  by  fraud,  or  mistake,  and  that  the  tesli- 
ahould  have  been  Mibniitte*!  to  th**  jury  that  they  might  determine 
cr  it  did  have  thi-«  e fleet. 

i  not  entirely  aecurato  for  the  C(uirt,  in  surh  a  case,  to  hold  that  the 
ony  Ui  reform  the  tleeil  should  lu'  ••  positive.'  The  better  rule  i.s.  that 
aid  be  required  to  be  (wlM'ther  positive  or  jirosumptivej  clear,  strong 
itisfactory. 

r  Statute  of  2r>th  Deeember.  IS.'tT,  was  not  intended  to  take  from  our 
I  of  Chancery  their  authority  to  reform  written  contracts,  on  tlie 
d  of  mistake ;  hut  only  to  make  plain  by  express  enactment  the  illc- 
of  allowing  tei^timony  to  prove  thai  a  deed  absolute  in  its  terms,  wa^ 
led  only  aa  a  mortgage,  withotit  ]»retence  of  fraud,  accident  or  mistake. 
«r  vordg,  wa.n  not  re-trjcfive.  bnt  dechiratorv  ol  l\\c  cotmi\o\\V%vw  . 
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In  E([iiity  from  Macon  Superior  Court.     Decided  by  Judge 
Powers,  March  Tenn,  185;*. 

This  was  a  hill  filed  hy  Allen  II.  Greer,  executor  of  Milton 
Templeton.  deceased,  a«r«iii?'t  James  S.  Caldwell,  administrator^ 
de  bonis  non  of  the  estate  of  John  J.  Ilouprabook,  deceased,...^ 

and  Harriet,  his  wife,  who  is  the  widow  and  former  administra 

trix  of  sai<l  Hougahook,  j>rayin<r  discovery,  relief  and  injunc 

tion. 

The  bill  set  forth  the  followinir  facts : 

That  in  the  year  18;V.\  on  the  1st  day  of  April,  the  saic-a^ 
Templeton  had  bon-owed  of  said  Ilougabook  the  sum  of  on  j 
hundred  dollars,  for  which  he  pave  four  notes  for  thirty  dollar 
each,  and  one  for  thirteen  dollars,  making  in  all  one  hundre 
and  thirty-three  dollars,  all  due  Jan.  1st,  1840. 

And  on  the  3d  day  of  February,  1841,  Templeton  took  ■     -^j 
Baid  notes  and  substituted  others  in  their  place,  giving  apri. —  *?? 
notes  for  thirty  dollars  each,  and  one  for  eleven  dollars,  all  d^s^e 
Dee.  25th,  1841,  making  in  all  two  hundred  and  twcDty-o  .^Bie 
dollars  for  the  one  hundred  originally  loaned. 

On  the  8th  July,  184*2.  llougabook  loaned  to  Templeton  t  Tlic 
further  sum  of  twenty-six  dollars,  for  which  he  took  a  note  d-  ^e 
one  day  after  date.  On  the  11th  July  ]84'2,  Templeton  e^"«e- 
cuted  and  delivered  to  Hougabook  a  bill  of  sale  to  a  ne^3jro 
named  Benjamin,  absolute  on  its  face,  but  intended  by  the  {>  ^sa- 
ties  as  the  bill  charged  to  be,  a  mortgage  to  secure  the  paym  ^^nt 
of  the  above  described  notes. 

Templeton  still  kept  possession  of  the  negro  and  paicr^to 
f  lougabook,  by  way  of  interest,  the  sum  of  eighty  dollars  pc^ 
annum  from  1842  until  1847.  After  that  time  HougaW  <^^ 
died,  and  his  widow  intermarried  with  James  S.  Caldwell,  '^ho 
became  administrator  th  bonis  non^  and  instituted  an  actio — aD<>^ 
trover  against  Templeton  for  said  negro  Benjamin. 

Pending  the  action,   Templeton  also  died,  and  Alien H' 

Greer  became  his  executor. 

On  a  trial  of  the  action  of  trover,  a  verdict  was  had  forr  *"  ^^ 
plaintiff,  from  which  defendant's  executor  appealed  and        ^^ 
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\  bill,  scttin^T  forth  the  above  recited  facts.  Tlioy  prayed 
an  injunction  of  the  action  of  trover,  and  that  said  bill  of 
i  to  the  negro  bo  delivered  up  and  cancelled,  and  for  general 
ef,  &c.  The  defendant,  Harriet  Caldwell,  in  her  answer, 
iittcd  that  Ilougabook  had  charged  usurious  interest  for  the 
ley  loaned  to  Tenipleton,  an<l  admitted  that  she  had  heard 
n  others  that  the  bill  of  sale  for  the  negro  was  liable  to  the 
ity  of  redemption ;  but  declined  to  say  what  she  had  heard 
n  her  fonner  husband,  and  |denie<l  all  knowledge  of  any 
ad  in  the  bill  of  sale,  &c. 

When  the  cause  came  on  to  be  tried,  counsel  for  complainant 
d  complainant's  bill,  and  moved  the  Court  to  amend  said 
,  80  as  that  it  should  charge  that  if  the  bill  of  sale  specified 
rein,  was  not  procured  fnmi  complainant's  testator  by  fraud 
)e  as  it  is  an  a])solute  bill  of  sale  instea<l  of  a  mortgage,  that 
M6  80  made  by  mistake,  growing  out  of  the  ignorance  of  the 
iies  to  it  of  its  legal  ofTcct,  and  that  it  was  intended  to  be  a 
rtgage ;  was  so  thought  to  be,  and  that  it  would  operate  as 
li.  It  was  agreed  by  counsel  (m  both  sides,  that  said  amend- 
Ht  should  be  eonsiclcred  as  made,  and  that  testimony  accor- 
gly  should  be  admitted  under  it  as  though  actually  made. 
arplainant*s  counsel  then  proceeded  to  read  to  the  jury  the 
lirer  of  one  of  the  defendants,  Harriet  Caldwell,  also  the  bill 
lile'to  the  negro,  and  notes  given  for  the  hire  of  said  negro, 
forth  in  complainant's  bill ;  and  then  moved  the  Coui't  to 
i3.to  the  jury  the  other  notes  specified  in  said  bill  of  com- 
ant)  and  which  had  I)een  given  previous  to  the  execution  of 
dinll  of  sale,  and  which  were^  in  the  hand  writing  of  said 
Idgabook,  to  show  the  asury  of  the  whole  transaction  from 
^'beginning,  between  said  Templeton  and  Hougabook,  This 
^  Oonrt  refused. 

Complainant's  counsel  then  offered  to  prove  to  the  jury  the 
bie  of  the  hire  of  said  negro  from  1842,  the  time  of  the  exe- 
fim  of  said  bill  of  sale  up  to  the  time  of  the  last  hiring,  with 
rieVtOBhow  tlfiit  the  principal,  and  lawful  interest  of  the 
1^  (kihe  eonsidenition  expressed  in  the  bill  of  sale  and  lawful 
^thereon)  had  been  fully  paid  up  by  and  with  said  hire. 
tdi».  XIV.  27 
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and  more  than  paid — this  the  Court  also  refused.  ComplainaD'  .^cr 
introduced  as  a  witness  Benjamin  Harris,  who  testified  that  iiK^^ 
the  year  184;"),  at  Traveller's  Kest,  Hougabook  asked  witnesus==&; 
as  to  Templet on*s  pecuniary  conditi(m  and  ability  to  pay  hif  ^a 
debts,  and  told  witness  that  Temj)loton  owed  liim  some  two  ocz^mm 
three  hundred  dollars,  and  that  he  had  a  lien  on  Templcton""  ^^ 

negro,  and  that  Templeton  had  a  right  to  redeem  said  negro. 

Witness  understood  from  llougabook  that  the  hire  of  the  neg 


was  in  place  of  interest.     Witness  said  there  was  no  dispul 
between  the  parties  as  to  any  other  negro ;  and  that  the  nog 
remained  in  the  possession  of  Templeton  to  the  time  of 
death,  and  never  at  any  time  went  into  the  possession  of  nou|J  - 

book  during  his  life,  or  to  his  representatives  after  his  dcat^- 
John  Strickland  being  introduced  by  complainant,  testified  tl^^ 
Hougabook  died  during  the  year  184U ;  that  some  two  or  thi — *^^ 
years  before  his  death,  he  saw  llougabook,  and  witness  (nnii^    ^^ 
standing  that  llougabook  had  a  mortgage  on  Templeton's  B^r^^h.! 
gro)  asked  him  if  he  intended  to  close  his  mortgage  on  Tem]»^^fc^< 
ton.     He  replied  no ;  if  Templeton  would  pay  him  his  princi^i^  ^ii 
and  interest,  he  might  keep  the  negro.     Witness  knew  of      "^w 
dispute  between  the  parties  as  to  any  other  negro.     And  flf  ^      ^^ 
the  complainant's  counsel  had  closed,  they  moved  the  ConrC;         to 
be  allowed  to  offer  proof  to  show  that  both  of  the  subscribe i^   =3g 
witnesses  to  said  bill  of  sale  were  dead — this  the  Court  xm^   -380 
refused.     Defendant's  counsel  then  moved  to  dismiss  the    1       >ill 
of  complaint,  upon  the  ground  that  no  evidence  had  been  »"i^tjk- 
mittcd  to  authorize  complainant  to  go  to  the  jury.     The  Co^^"** 
sustained  the  motion,  and  dismissed  the  bill,  holding,  that:     ^^^ 
cording  to  the  act  of  Dec.  2')th,  1837,  said  bill  of  sale  b<5^S^j[ 
absolute  upon  its  face,  could  only  be  attacked  upon  the  gro'C^^EDo 
of  fraud ;  and  further,  that  even  aside  from  the  operation*-   « ' 
this  Statute  to  reform  a  written  contract  by  jKirol  te8timO"^y» 
as  complainant's  counsel  attempted  to  do,  the  proof  miidt^     ** 
positive  ;  and  that  no  such  evidence  liad  been  submitted. 

And  the  counsel  for  complainant  excepts  io  said  rulin^^   *" 
the  Court,  on  the  ground 

Ist.  That  the  Coiut  eiTcd  in  ruling  out  the  notes  given  f^*"*^ 
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^^Us  to  the  execution  of  said  bill  of  sale  to  show  the  usury  of 
the  \>liole  transaction. 

— d.  That  the  Court  erred  in  refusing  to  allow  complainant's 
'^Unsel  to  prove  the  value  of  the  hire  of  said  negro  to  show  the 
P*^xicipal  and  lawful  interest  of  the  debt  (the  consideration  ex- 
pi'ossed  in  the  bill  of  sale  with  lawful  interest  thereon)  had 
^^on  fully  paid  up  by  and  with  said  hire. 

3d.  That  the  Court  erred  in  refiu?mg  to  allow  complainant's 
^^Unsel,  after  they  had  closed,  to  prove  that  the  subscribing 
^^tuesses  to  the  bill  of  sale  were  both  dead. 

4th.  That  the  Court  erred  in  refusing  to  allow  complainant's 
^^Unsel  to  carry  the  case  to  the  jury,  and  allowing  them  to  de- 
^*de  upon  the  evidence  submitted  to  them ;  in  holding  that  no 
^^dencc  had  been  submitted  to  authorize  the  carrying  of  the 
^^«tsc  to  the  jury ;  and  in  hohling  that  said  bill  of  sale  could 
*^o  attacked  only  for  fraud ;  and  that  even  apart  from  the  ope- 
'^tion  of  the  Statute,  there  was  no  such  positive  proof  as  enti- 
tted  the  complainant  to  carry  his  case  to  the  jury. 

Warren  &  Robinson  for  plaintiff  in  error. 

Miller  &  Hall  for  defendants. 

Btf  ilie  Court. — Starnes,  J.  delivering  the  opinion. 

[1.]  Complaint  is  made  bj'  the  plaintiff  in  error,  that  the 
^ourt  refused  to  admit  the  notes  in  the  bill  of  excej)tion  named, 
^lid  annexed  to  the  bill  as  exhibits  A  B  X  &  I)  for  the  pur- 
iHise  (as  is  alleged)  of  showing  the  usury. 

We  see  nothing  in  the  evidence  proving  a  connection  between 
**^e  first  set  of  notes,  viz :  the  notes  s])ecified  in  schedules  A 
**id  B  (which  are  referred  to  as  the  notes  first  given  by  Tem- 
*^*«ton  to  Ilougabook)  and  the  usurious  transaction,  of  which 
^^Omplaint  is  made.  The  admitted  amount  of  the  debt  from  the 
*^Tnier  to  the  latter,  viz :  %'2A*i  00  being  the  same  with  the 
^■^^3DW)unt  of  the  notes  in  exhibits  1>  &  X  may  have  been  relied 
^^Ipon  as  testimony  to  this  effect :  but  this  l)y  itself  is  altogether 


312  SUPREME  COURT  OF  GEORGIA- 

Allen  H.  (Jrevr  vn.  James  Caldwell. 

too  alight  a  circumstance  to  constitute  such  evidence.  By  it- 
self, this  (lid  not  authorize  even  a  presumption.  It  might  have 
served  to  hang  a  suspicion  upon  (and  tlius  encourage  a  dispute 
before  the  jury,  calculated  only  to  confuse  them  and  embarrass 
justice)  hut'sudi  suspicion  would  not  have  been  sufficiently  de— 
finite  and  distinct  to  take  the  shape  of  a  presumption,  on  which 
a  jury  should  act. 

In  the  absence  of  such  testimony,  the  notes  oflfered  were  not 
relevant,  and  it  was  proper  not  to  admit  them. 

The  notes  contained  in  exhibit  D,  given  for  the  hire  of  the 
negro  Ben,  or  Benjamin,  were  proper  testimony,  and  should 
have  been  admitted.  Together  witli  the  proof  of  hire  which 
was  offered,  they  would  have  served  to  show  the  amount  paid 
on  account  of  this  trausaction,  and  thus  have  aided  in  proof  of 
the  usury  which  was  alleged. 

[2.]  For  a  similar  reason,  in  our  opinion,  the  Court  erred  in 
rejecting  proof  of  the  hire  which  was  paid  by  Templeton  for 
this  negro*  Such  testimony  might  have  served  to  throw  light* 
upon  the  eliaracter  of  the  trausaction,  by  showing  that  the 
principal  ajjd  interest  of  the  original  debt  had  been  paid  by  the 
liire ;  especially  when  taken  in  connection  with  the  testimony 
of  Benjamin  Harris,  who  swears,  that  in  the  year  18-15,  Houga- 
book  told  him,  '"  That  Templeton  owed  him  some  two  or  three 
hundred  dollars,  and  that  he  had  a  lien  on  Templeton's  negro", 
and  "  That  the  hire  of  the  negro  was  in  the  place  of  interest", 
lie  ako  testified,  *'  That  there  was  no  dispute  between  the  par- 
ties as  to  any  other  negro",  and  that  "  The  negro  remained  in 
the  possession  of  Templeton  to  the  time  of  his  death,  and  never 
at  any  time  went  into  the  possession  of  Ilougabook". 

[3.]  riaintiff  in  error  also  eouijdains,  that  after  he  had  closed 
his  case,  the  Co\n*t  refused  to  allow  t<?stimony  going  to  show 
that  both  the  subscribing  witnesses  to  the  bill  of  sale  were 
<lead. 

We  think  the  Court  wa.s  right,  fov  tlie  reason  (if  for  none 
other)  that  tin.*  testiuiouy,  so  far  as  we  can  see,  was  neither  rel- 
/^vaut  nor  needed. 

£4.]   It  ir?al.M>  ajssigned  as  error,  that  the  Court  dismissed  tho 
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lill  on  the  ground  that  there  was  not  sufficient  evidencello  au- 
horize  a  Bubmission  of  the  same  to  the  jury,  and  beeause  such 
evidence  was  not  positive. 

It  was  insisted  in  the  argument  before  us,  that  there  was  no 
raad  in  the  execution  of  the  bill  of  sale,  inasmuch  as  the  usury 
Mimot  bo  regarded  as  rendering  the  deed  fraudulent,  and  that 
n  the  nature  of  the  case,  there  could  have  been  no  mistake. 

It  may  be  admitted  as  true,  that  the  usury  proven  cannot  be 
regarded  as  tainting  the  bill  of  sale  with  fraud;  because  the 
^ncipal  and  lawful  interest  of  the  debt  constituted  a  legal  and 
raficient  consideration.  But  the  usury  may  be  fairly  looked 
to  as  characterizing  what  was  done  at  the  time  this  deed  was 
made,  as  showing  that  an  illegal  and  unjust  bargain  was  obtai- 
ned by  Hougabook ;  and  this  in  connection  with  other  circum- 
Btaiices,  as  we  shall  presently  sec,  may  serve  to  show  fraud  or 
nistake  in  the  execution  of  the  deed. 

By  the  answers  of  Harris,  we  find  Hougabook  in  1845,  ad- 
Butting  in  effect,  that  Templcton  owed  him  two  or  three  hun- 
4fed  dollars  only ;  that  he  had  a  lien  on  Templcton's  negro, 
•nd  that  the  hire  of  the  negro  was  in  the  place  of  interest.  If 
^Ua  testimony  is  to  be  received  as  credible,  and  it  comes  to  us 
«■  entirely  so,  here  is  testimony  strikingly  inconsistent  with  the 
fcct,  that  there  had  been  an  absolute  sale  of  the  negro  by  Temple- 
^&  to  Hougabook ;  testimony  out  of  the  mouth  of  Hougabook 
kuMelf. 

John  Strickland  also  testifies,  that  in  1849,  some  two  or 
'•^ce  years  before  Hougabook's  death,  he  had  an  interview  with 
MHO,  and  "  Understanding  that  Hougabook  had  a  mortgage  on 
""•BJpIeton's  negro",  asked  liim  "  If  he  intended  to  close  (fore- 
**b)  his  mortgage  on  Templcton.'*  He  replied  "  No,  if  Tem- 
l*^^  would  pay  him  his  principal  and  interest,  he  might  keep 
"^  J*egro."  Here  it  will  be  observed,  that  the  witness  in  sim- 
^  ^d  direct  terms  puts  a  (question  to  Hougabook,  in  which  he 
^^'^  to  his  mortgage  upon  this  negro,  and  asks  if  he  means 
■''■^tecloee.  Hougabook  does  not  disclaim  having  a  mortgage, 
^  insists  that  he  has  an  absolute  bill  of  sale,  as  it  is  entirely 
^^blc  ho  would  have  done,  if  he  had  had  such  a  deed  right- 
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fully  ^  but  on  the  contrary,  by  what  he  does  say,  he  sanctioi 
the  idea  that  he  had  only  a  mortgage,  or  something  of  th; 
fend,  for  ho  replies  "No,  if  he  will  pay  me  principal  ai 
interest,  he  may  keep  the  negro." 

He  does  not  say,  "  I  will  re-sell  the  negro  to  him,"  in  sa< 
event;  but  his  words  are,  "he  may  Iceep  the  negro;"  fro 
which  it  may  be  fairly  inferred,  that  he  was  recognizing  tJ 
legal  title,  as  still  in  Tcmplcton. 

Now,  if  we  take  this  testimony  of  Harris  and  Strickland,  wi 
the  admitted  fact  of  the  usury,  and  the  attendant  circumstahc 
of  the  hard  and  unconscionable  bargain  driven  by  Hougaboc 
we  cannot  hesitate  to  conclu<le,  that  there  was  not  only  some,  t 
very  strong  evidence  from  which  a  jury  might  find  that  tha 
was  fraud  or  mistake  in  the  execution  of  this  instrument.  TI 
either  tempted  by  cupidity,  at  the  moment  of  its  executi^ 
Hougabook  gave  to  the  instrument  which  Templeton  desigc 
as  a  security,  the  character  of  an  absolute  deed ;  or  what 
more  probable  (and  more  charitable  to  the  deceased)  that  fn 
ignorance,  the  instrument  was  thus  executed  under  the  mistake 
impression,  that  with  a  verbal  agreement  between  them,  Ha 
gabook  could  hold  it  as  a  security.  The  latter  of  these  conch 
sions  seems  strongly  supported  by  the  testimony  of  Harris  an' 
Strickland. 

If  so,  this  18  just  such  a  case  of  mistake,  growing  out  of  nui 
apprehension,  or  "Want  of  foresiglit  of  the  parties"  as  equit 
will  interfere  to  correct.  {HolUngshead  vs.  McKenzie^  8  Oi 
R.  457.) 

Non  videntur  qui  errant  consentire  is  a  rule  of  the  CSy 
Law  which  has  been  adopted  by  oiu*  Courts  of  Equity ;  an 
acting  upon  it,  they  will  relieve  against  the  results  of  ignonotf 
and  error.  Thus  relieving,  they  will  reform  a  written  cvidenc 
of  contract,  if  through  misapprehension  or  mistake  it  should  lu 
express  the  intention  of  the  parties ;  and  parol  testimony  "wi 
be  admitted  to  show  such  misapprehension  or  mistake.  (  Totbei 
V8.  Moor,  2  Ver.  98.  Langley  vs.  Brotvn,  2  Atk.  208.  Ti 
Marquis  Townsend  vs.  Stangrooyn  (>  Ves.  Jr.  328.  Gordo 
vs.  Marquis  of  HcHford  2  Mad.  120.     2  Swam,  248.     Ifi 
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Ian  V9.  Willan,  16  Vcs,  82.  Wiser  vs.  Blackley,  1  Jb^CA. 
607.  Inoch  vs.  Stut/vesant^  2  Paige  Lit.  84.  Gillespie  fl^ 
Moon  2  John  CJi.  11.  585.  1  Suy.  Vend.  (6  Amer.  ed.)  257, 
271.  1  Story  Eq.  Jur.  sec.  156.  1  Grecnl  Ev.  296.  4 
Bibb^  451.  1  i>f««.  155.  Lindhj  vs.  Sharp  7  Monro  252. 
Murphy  vs.  Trigg  1  Monro  72.) 

[5-]  We  tliink  also,  that  the  Court  below  Wtis  not  entirely 
accurate  in  holding  that  the  evidence  offered  to  reform  this 
deed  should  be  positive^  if  he  designed  to  ase  this  temi  in  its 
strictest  sense. 

We  are  not  surprised  that  tliat  Court  shouhl  have  been  slight- 
ly misled  here ;  for  the  language  used  by  some  eminent  Judges 
when  considering  questions  of  mistake,  has  been  somewhat 
loose  and  indefinite,  and  sometimes  encourages  the  view  taken 
in  this  charge.  For  example,  in  Burt  v».  Barlo^v  3  Bro.  Ch. 
It.  451,  wo  find  Lord  Thurlow  requiring  in  such  a  case  '*  dis- 
tinct evidence  of  the  mistake.'*  ''  Express  endence"  is  said 
to  be  required  for  this  purpose  in  some  cases,  as  in  Henkle  vs^ 
Jtoy,  Exch.  Assurance,  1  Vcs.  Sen,^  317.  In  Beaumont  vs. 
X^r amity  1  Txtrn.  50,  55,  it  was  held  that  such  proof  must  be 
**  strong,  irrefragible.*'  On  the  other  hand,  that  great  man, 
XiOxd  Hardwick  held,  that  in  such  case  "  A  reasonable  presump- 
tion was  suflBcient."     Simpson  vs.  Vaughn  S  At k.  SS. 

The  true  and  reasonable  rule,  we  think,  is  that  which  will  be 
*oxind  sanctioned  by  Chan.  Kent,  viz :  that  the  proof  in  such  a 
*^*-se  must  be  clear,  strong  and  satisfactory.  Boyd  vs.  McLean 
i^  -t^.  C%,  B.  590.  Gillespie  vs.  Moon,  2  lb.  585.  Slight  sus- 
I**<^ions;  vague  presumptions;  bare  possibilities,  will  not  do; 
"^t  the  evidence  must  be  such,  and  so  clear  and  strong,  as  to 
I^'Oduce  satisfactory  comdction. 

rrhis  is  all  that  is  required,  and  this  is  enough  to  prevent 
^^oh  admission  of  parol  evidence  from  producing  insecurity  in 
^"^^tten  titles. 

[6.]  A  few  words  should  perhaps  be  added  in  relation  to  the 

S't^tutc  of  Dec.  25th,  1837.     It  would  seem,  by  the  charge  of 

^o  Court,  to  have  been  his  opinion,  that  by  the  operation  of 

^^^  Statute,  a  bill  of  sale,  absolute  in  its  face,  can  be  attacked 
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by  pftrol  testimony,  on  the  ground  of  fraud  alone.  Such  is  iom 
the  view  we  take  of  this  Statute.  In  our  opinion,  it  was  im 
intended  to  deprive  our  Courts  of  Chancery  of  their  authorB 
to  reform  written  contracts  on  the  ground  of  mistake.  But  ti: 
object  of  the  Statute  was  by  express  enactment  to  make  plaii^ 
illegal  the  too  common  practice  of  allowing  parol  testimon]^ — 
prove,  that  a  deed,  absolute  in  its  terms,  was  really  intende^H 
a  mortgage ;  and  this  without  pretence  of  fraud  or  mistake  - 
In  other  words,  the  Statute  is  not  restrictive  of  the  Law, 
previously  stood,  but  only  declaratory  thereof. 
Let  the  judgment  be  reversed. 


No.  30. — ^WiLEY  Webb,   plaintiff   in   error  vs.  Edwari> 
Robinson,  et  al.  defendants  in  error. 

[1.]  It  is  error  to  lay  do\\'n  a  correct  qualification  to  a  rule  of  Law,  'V^^ 
there  is  no  evidence  touching  the  subject-matter  of  the  qualification. 

[2.]  It  is  not  the  duty  of  the  Court  upon  request  of  counsel  to  go  thro'Ci^ 
bill  and  answer  pointing  out  what  parts  of  the  answer  are,   and  whtt'S 
not  responsive :  but  when  counsel  make  a  point  to  the  Court  as  to 
responsive  character  of  any  portion  of  the  answer,   it  is  the  duty  o^ 
Court  and  its  conclusive  province,  to  determine  whether  it  is  or  not 

[3.]  The  presiding  Judge  instructed  the  jury  that  the  vendor's  lien  was  0 
ogainstpurchasers  with  notice  t/ Mf.?i/ry  were  tati*fifd  that  the  pmrc^^ 
had  it  in  his  potter  to  revoke,  the  trade  mlhoiit  injury  to  himtelf  and  ineqUii^^ 
held  on  to  the  bargain:  Jlcld,  that  the  qualification  as  to  revoking  the  ^^ 
is  error. 

[4.]  The  vendor's  equity  does  not  accompany  a  transfer  of  the  notes  give^* 
the  purchase  money. 

[6.]  If  A.  sell  lands  to  B.  taking  his  note  for  the  purchase  money,  and  B^^ 
wards,  B.  sells  the  same  land  to  C,  taking  his  not«  for  the  purchase  mfi^ 
and  afterguards  A.  takes  in  payment  of  B's.  note  to  him,  C'g.  note  **^ 
A.  has  no  lien  as  vendor  upon  the  land. 

[rt.]  Creditors  who  become  such  without  notice  of  a  vendors  lien  and  **^ 
who  claim  under  /Mich  creditor^ap?  protected  against  the  vendor's  licU- 
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In  Equity,  from  Macon  Superior  Court.     Tried  before  Judge 
Po'^nrKRS,  March  Term,  1853. 

This  was  a  bill  filed  by  Wiley  Webb  against  Edward  A. 
Rol>iDsony  Osbom  Wiggins,  John  J.  Chcwning  and  Anderson 
Stembridge. 

The  object  of  the  bill  was  to  enforce  the  lien  of  Webb  as 
vendor,  on  a  certain  lot  of  land,  which  he  sold  to  Stembridge, 
for  onethousaud  dollars,  taking  Stembridge'a  note  therefor  ;  and 
one  of  which  notes  for  two  hundred  dollars,  was  still  in  his 
l^nds  unpaid.  The  land  had  been  sold  by  the  Sheriff  on  a  fi, 
/«-  of  the  said  Chewning  against  Stembridge,  and  purchased 
■*y  Chewning,  who  sold  it  to  Robinson,  and  he  to  Wiggins.  The 
™U  alleged  that  these  various  purchasers  had  notice  of  hia 
^n  and  tliat  Stembridge  was  insolvent. 

The  answers  of  defendants  admitted  the  facts  charged,  and 
further  stated,  that  Webb  had  bought  the  land  originally  from 
Cne\rning  at  eight  hun<lred  dollars,  for  which  j>um  he  had  giv- 
^'^  his  notes;  and  that  after  he  sold  to  Stembridge,  he  had  in- 
^Jiceii  Chewning,  who  still  held  his  notes,  to  exchange  them  with 
•^^'n  for  eight  hundred  dollars  of  Stembridge's  notes,  given  as 
**oresaid  for  the  land,  alleging,  as  the  answer  of  Chewning 
**atej,  that  Stembridge  was  entirely  good  for  his  debts,  and  that 

h®  clid  not  pay  the  notes  that  he  (Webb)  would.  Uliesc  notes 
*^e  the  foundation  of  the /f.  fa,  of  Chewning  V9.  Stembridge, 
^^^or  which  the  Sheriff  had  sold  the  land  in  question. 

The  answer  of  Chewning  further  stated  tha  t  complainant,  since 
•old  the  land  to  Stembridge,  had  rented  it  back  from  him 


lie 


^^^  ^  year ;  and  the  rent  was  worth  two  hundred  and  fifty  dol- 
^1  which  complainant  had  never  paid. 
The  cause  came  on  for  trial  March  Term,  1853,  and  evidence 
^  ^oth  sides  was  offered  to  the  jury  substantially  sustaining  the 
^^^gations  above  stated,  except  that  there  was   no  evidence, 
r^^©  the  answer  of  defendant,  as  to  the   representations  mado 
^  Webb  to  Chewning,  in  the  exchange  of  notes.     The  testi- 
^^^^  being  closed,  the   complainant's,  counsel  requested  the 
^^^**t  to  charge  ttie  jury  as  follows : 
TOL.  ziv.  2!l3 
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Ist.  That  any  ixntion  of  the  juirchasc  m<»ney  is  a  lien  u] 
the  land,  ami  is  available  atrJiiiiJi^t  all  subsequent  purchase: 
having  notice  (►!'  the  fact. 

2nil.  Tliat   a  notice  to  any  purchaser  of  the  lien  prior  to  t 
payment  of  the  purchase  money  ])y  him  will  bind  him. 

8rd.  That  if  tlie  transfer  of  the  notes  of    Stcmhridgc,  T  _» 

Webb  to  ('he^vninL^  was  fair  au'l  bona  1i(h\  and  it  is  not  to  he  p  ^^t_-c 
Bunied  such  transfer  was  fraudulent,  but  if  there  was  fra^.  "^«l 
it  was  to  be  ])roven  :  then  this  does  not  destroy  Webb's  lien  ~^f^i3 
the  payment  of  the  balance  of  the  purchase  money  due  fr  ^— >"» 
Stembritlji^e  to  him,  es|>ecially  if  Chewning,  at  the  time  of  ^*—  "1^ 
transfer,  had  notice*  of  the  existence  of  AVebb's  lien,  althoi~m  j^SJ^ 
Chewninn  may  liavc  i)reviously  sold  the  land  to  AVebb,  and  Stcir^  "»ir 
brid^re's  notes  m;iy  have  been  transferred  in  substitution  ofnc^-'t^*^ 
given  by  AVe])l»  to  Cliewning  f(»r  the  purchase  mcuiey. 

-Itli.  That  tlic  n-HSv.ers  of  the  defendants  arc  only  evidei*"^:*-  *^ 
for  them  where  ib^-y  are  directly  responsive  to  the  allegati  ^T^^"^ 
and  chartres  in  ihe  bill,  or  immediately  connected  therevr  i  ^^^  ^ 
or  springing  thereout,  or  necessarily  explanatory  thereof;  i^  :^^^ 
that  all  tli'»>e  i)arts  of  defendants  answers,  relating  to  the  fc?-^^  *•  "^^ 
of  land  from  Chewning  to  AVebb  ;  the  transfer  of  Stcmbrid^gZT  ^^^  ' 
notes  by  Webb  to  Chewning  ;  and  the  circumstances  therev*'  -* 
connected  ;  the  renting  of  hunl  by  Webb  fnun  Stcndjridge  ;  £■-  -^^l 
the  payment  of  notes  by  rent,  were  not  responsive,  and  not  <^^  "^  * 
dence.  unles>  su>t;iineil  by  proof. 

5th.  Tliat  where  the  defendant  fails  to   answer,  or   ans^V  ^^^* 
evasively,  statements  and  charges  in    the  bill  ;    a  knowlcdg<^ 
which  they  are  charge<l  with  having,    or  which  they  may 
fairly  presunuMl  to  liave.  such  faihu'e  to  answer,  or  such  evii.2*  '^^ 
answers,  is  to  be  t:iken  as  an  admission  by  the  defendants  of  *--'' 
truth  of  such  statement  or  charge. 

The  Court  chargetlas  to  the  first  ground  or  rociuest. 

That  the  rule  of  Law  was  correctly  laid  down  by  counsel 
complainant ;  that  if  any  portion  of  the  purchase  money 
niained  unpaid,  this  sum  c(mstituted  a  lien  upon  the  land  (p"^ 
vided  securitv  was  not  otlierwise   taken,  and  the  lien  ther^" 
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rclinqiiiflluHl)  siiul  tliislieii  is  followt'd  into  the  luiiuls  of  sulji<o- 
quexit  purchasers  who  had  notice  thereof  before  their  inireliase. 
Tt>  the  soeond  re((Uost, 

The  Court  declincrl  to  cliar^ro  in  tlie  lanL'uarre  of  this  rc- 
^uost-  This  rule  might  be  sustained,  if  the  jury  were  satisfied 
troni  the  evidenee,  tliat  tlie  purehaser  \iiu\  ii  in  liis  power  to  re- 
voke the  trade  without  injury  to  liiinself,  and  ine«|uit:ibly  hehl 
^^  to  the  bar;rain.  lUit  jit  all  events,  it  did  not  ajjply  in  tliis 
Caso  ;  all  parties  admitting,  with  perhaps  llie  exeeption  of  Wig- 
gi'^s,  that  they  had  notice. 
To  the  third  ret|Uest, 

The  Court  declined  to  ehartre  as  re«|Uested.  J>ut  charged 
tno  jury  tliat  this  claim,  and  others  of  lik(?  character,  was  un- 
*^nr>\v-n  to  tlie  ('r)nnnon  Law,  and  could  alone  be  set  up  nnd  sus- 
^^*no<l  in  E'piity  ;  it  was  purely  of  an  K«piitable  nature,  and 
^*^^  Court  a]>prehend(Ml,  that  to  arrivi;  at  a  c(»rrecl  conclusion, 
^•'it*  whole  K(j[uity  of  the  <.'ase  should  be  taken  into  considera- 
tion. 

-The  Equity  on  the  side  nf  (*h4'wnin«r  as  well  as  on  the   side 

^*    ^Vcbb,  if  the  jury  believed  from  the    evidence,  th:it    \Vebi> 

P^rcliased  the  whole  tract     for    $^W,    from    Chewnin«r,    and 

^Q.Vo  him  hid  notes   therefor,  and  then  sold  tlu-saine,  or  a  por- 

^*^n     thereof,  to    Stembri.lge    for    iflOOO,    jind    out    of    these 

^^^K  or  a  portion  of  tliem,  paid  Chewning,  or  took  up  his  owi» 

"^^C^s  from    Chewning,    with  ihrse,  then  in    thr  opinion  r)f  the 

^Onj-t^  the  equities  are  ecpial.     Chewnin^jc    had    a  lien    for  his 

^Ouut  of    ^^<U0,    equal    in    dignity,    etpiity    and  justice    to 

^^^^bb's  lien    for   §*JUO.     Then,    if  rii.'wnin«r  pu.^bcd    forward 

^*l    obtained  his  judpm^nts  first  a ;/ain«^t  Strmbrid^jre,  he  nn';:ht 

'^*^1  hbs  Ic/ial   advantage  to  his  equal    ecjuity,   and   rightfully 

J?)-*  the  land.      But  if  the  jury  believi-d,  from  tbe  (evidence,  that 

^Vib,  in  making  the  exchange  ^\ith  Chewning  of  Stembridge's 

2t^^^s  for  his  own,  made  false    and    iVaudulcTit    misreprescnia- 

/^^  as  to  the  solvency  and  condition  of  Stembri'lge,  every  ves- 

^^K^  of  his  ociuity  was  gone ;  for  into  this  Court,  he  must  come, 

■  -^  ^^itli  clean  hands.'*     In  fact,  whether  he  made  any  j)ositively 

^^*^«  mibreprobeututioiis  or   not,    if   the  jury    believed    that 


2S0  SUPBEUE  COURT  OF  6E0BGIA. 

"VViloy  Webb  nt.  Edward  A.  Robinson  ei  at. 

Stembridge  was   wholly  insolvent,   and  Webb  knew  it, 
transfer  of  Stembridgc's  notes  for  his  own   to   Chcwning, 
not  a  payment  of  his  indebtedness   to  Chewning — and   urn 
that  8tat€  of  facts,  the  Equity  was  with  Chewning   first  to 
paid  his  purchase  price.     But  they   must  be   satisfied 
fraud  existed  from  the  evidence,  for  they  could  not  presume 
existence  without  satisfactory  proof. 

To  the  fourth  request, 

The  Court  charged  as  requested  as  to  the  effect  of  the 
wers  as  evidence ;   and  instructed  the  jury  to   look  into 
bill  and  answers,  and  if  the  answers  set  up  new  matter, 
were  not  responsive  to  charges  and  allegations  made  in  the 
they  were  not  evidence   of  themselves,  unless   otherwise 
ported  by  proof.     But  the  Court   declined  to  look  into 
answers,  and  charge  the  jury  what  particular  fact  should  b( 
ccived  and  what  rejected ;  leaving  to  the  jury,  imder  the 
of  Law,  to  ascertain  the  facts. 

To  the  fifth  request, 

The  Court  declined  to  charge,  as  no  instance  of  failures  .9.  ** 
evasion  had  been  pointed  out  to  the  Court,  or  complained  of  -«»«^ 
til  this  request ;  and  if  such  fact  existed,  complainant  ocx,^^™ 
to  have  excepted  to  the  answer  and  obtained  a  satisfactory  -*"*■ 
sponse. 

The  jury  retired  and  found  a  verdict  for  the  defendant,  i**^*  • 
cost  of  suit. 

And  counsel  for  complainant  excepts  to  said  charges  and 
fusals  to  charge  on  the  part  of   the  Court,  and  assigns  &^ 
therein. 

Hunter,  S.  k  R.  P.  Hall,  for  plaintiff  in  error. 

Miller,  for  defendant. 

Brief  submitted  by  Stephen  F.  Miller,  counsel  for 
defendants  in  error: 

J.  All  the  property  of  the  defendant  is  boand  firam 
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t^ndition  of  jadgment.     CoWa  Dig.  494.     Kollock  V9  Jack- 
^on^  5  Oa.  153. 

2.  The  vendor's  lien  is  not  available  against  creditors.  Ba- 
'•y  tfs.  Qreenleaf^  6  Peters,  Cond.  Rep.  229.  Johnson  vs. 
<^urthormy  1  Dev.  ^  Battle^  Eq.  Hep.  32.  Wilkerson  vs. 
-B^^en,   10  Go.  117. 

3.  The  vendor's  lien  has  no  existence  until  it  is  established 
*y  a  decree  of  the  Court,  in  the  particular  case.  Oilman  vs, 
-S^^uni,  1  Masons  Rep.  221.  Willlom  vs.  Williams^  9 
^«.     Rep.n. 

,  4.    The  holder  of  a  promissory  note,  in  transferring  it  for  val- 

^^  is  bound  by  his  representations,   and   also  for  concealing 

.     *^^ts  impairing  the  security.    In  such  a  case,  a  Court  of  Equi- 

^    uriU  afford   relief.     Story's  Eq.  §191.     Winter  vs.   Bui- 

V    -^^A,  6  Oa.  Rep.  233. 

S-    Matter  in  the  answer  of  a  defendant,   showing  the  whole 

■    **^iiaBction,  of  which  the  bill  sets  forth  only  a  part,   is  rele- 

,^^t  to  the  issue.    Van  Ransalier  vs.  Br  ice,,  4  Paige^  174.    3 

'  -^^   yr.Eq.Dig.p.  19  §4.     Ston/s  Eq.  Plead.    §867.     He 

^^^o    seeks  equity   must     do   equity.     Story's    Eq.    §64.  c. 

'    ^g^^®'^  there  is  equal  equity,   the  Law  must  prevail.     Story's 

-*»•    §64,  e.  1 7,  R.  214. 

®*   A  writ  of  Error  does  not  lie  to  error  of  fact  in  the  decree 
^^  the  jury.     Beallvs.  Ro welly  4  Ga.  223. 

*  •  A  debt  is  not  extinguished  by  the  delivery  of  the  note  of 
^^^^ird  person,  unless  the  note  was  accepted  as  payment. 
^^Uey  vs.  Collins,  9  Ga.  223. 

^«  Exceptions  to  an  answer  in  Equity  must  be  filed  before 
or  they  will  not  be  heard  by  the  Court 

^^jf  the  Court. — ^NiSBET,  J.  delivering  the  opinion. 

•*^  tX.3  The  rule  as  to  the  vendor's  lien  which  the  Court  gave 

v^^lie  jury  in  the  beginning  of  his  charge,  was  certainly  the 

^^^  rule.     That  the  vendor  may  waive  it  by  taking  security  for 

money  is  true.     But  no  evidence  whatever  was 

to  the  jury  about  security.    Whether  he  ixi  en  dvi 
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not  tokc  security  is  not  inootcil  in  this  record.  The  proof 
that  WM  sold  the  land  mid  took  the  purchaser's  note  for  * — 
price.  So  far  as  the  ])roof  goes,  it  is  manifest  that  he  I^b^ 
no  security.  To  instruct  the  jury  tliat  his  lien  was  not  gcz^ 
if  he  took  security,  was  hy  implication  an  assumption  t'X  : 
there  was  evidence  to  this  ])oint — it  was  calculated  to  div^  m 
their  minds  from  the  issues  really  made  and  therefore  error* «. 

[2.]  We  have  hehl  that  it  is    the  duty  of  the  Court   to 
termine,  as  a  (juestion  of  Law,   what  parts  of  the  answer      ^3»,x^ 
responsive  to  the  hill :  and  as  such  to  he  regarded  ua  evid&- "ar"* <» 
for  the  defemhmt.    We  a<lhere  to    this    rulin;^ ;  but   this   cr^rxsc 
makes  it  necessary  to  explain  what  we  did  in  fact  decide.  GS-  ^^xi- 
crally  then  the  duty  of  the   Court  in  this   particular,    is       «i!li^ 
charged  when  it  instructs  the  jury  that  only  so   much  of        -*:lie 
answer  is  to  he  regarded  as  evidence,  as  is  responsive  to  the  aE«^H^ 
gations  of  the  hill ;  and  lays  down  the  rule  as  to  what  is  sa.      re- 
sponsive answer.     It  is  not  the  duty  of  the  Court  upon  rcqi"*-*-^*' 
of  counsel,  to  take  the  bill  and  answer,  and  going  through l:>*^>''"i 
designate  in  detail  what   is   responsive.     But    when    coixx.^s« 
choose  to  do  so,  they  may  make  a  point  to  the  Court  as  to       *™ 
responsive  character  of  any  particular  part  of  the  answer  z    ^■-^" 
when  made,  it  is  the  business  of  the  Court  to  decide  it  and       ^^' 
struct  tlie  jury  accordingly.     There  is    no    impracticabili'ty  *^ 
this  rule.     Self-respect  will  restrain    counsel  from  making      "iiB- 
necessary  points  ui)on  the  answer;  an<l  when  real  doubts    €?^^*** 
whether  an  answer  bo  responsive,  the  doubts  are   for   the  &^^'^ 
tion  of  the  Court,  and  not  the  jury.     The  request  of  co"U^*^^* 
in  this  ease,  that  the  Court  instruct  the  jury  what  parts  of      ^ 
answer  were  responsive  to  the  bill,    was  too  general,    and     ^ 
Court  did  not  err  in  declining  to  comply. 

[3.]  The  presiding  Juilgo  instructed  the  jury  that  the    "^^^^ 
dor's  lien  was  good  against  purchasers  with  notice,  "  If  the  J  **^ 
were  satisfied  that  the  purchaser  had  it  in  his  j>ower  to  reV^^ 
the  trade,  without  injury  to  himself,  and   inecjuitably  l^cltl^^^- 
to  the  bargain.''     AVe  ilo  not  recognise  this  qualification.      ^-^ 
vendor's  lien  is  an  equitable  security    for  the  purchase  mof^     •  J 
It  grows  out  of  the  principle  of  natural  etjuity  that  A.   &^-* 
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bt  acf^ufro  tlic*  property  of  1>.    witlmur   p;iyin;r  for   it.     T. 

PC'd  passes  the  le^r'al  ^J|f?>  iii»<l  the  purcliascr  ImMs  the  )>ropen 

8  ^ryuyto  for^tlie  vendor  until  tin*  stipulate*!  pri<'e  ispnid  ;  and 

pourt    of  EqVifty  Avill  c(»inp«*l  the  exeeiition  of   the    trust.      II 

flio  buys  wkK  \k»tiec  of  the  i!r//7'ir*.v //r//,  takes  the    h'lnd  sul» 

5Ct  to  the  trui*t,  just  as   il  was  in  the  hands  of  ihi'  iirst    pur- 

Wasor.     ThisLrief  expo^iition  of  the  nature   of  this  lien,    de- 

^ion.st^ate^  that  its  enforeemen;  ufi»n  a   s<M-nnd.  or    any    <ither 

^^"^^.^hasor,  does  not  dei»e:!d  upcm   tiie  eon<lition   slated  hv  the 
H  ■'.II  .       *.     . 

*^**>"t.     It  does  not  (h'pend  nf»on  tliv*  ])urehascr    liavin;;   it    in 

^8  poAver  to  revf»ke  the  trade  Aviihoui  injury  to  himself.      If  he 

^8  notioe,  helmys  witli  his  eyes  op«'!i — he  takes  the  hazard  of 

^^  S^mcand  hasiio  ri^ilit  tt»  eoiaplain.     (  1  {"«///»/; r?^r  .(•    Dun- 

L^.3  It  seems  that  HV////,  the   eomplainant,   hou^rlit  the  land 

^  *lUestion  form  (.'liewnin;;  and  ;:ave  his  notis  for  the  juirehasc 

OJlo^',  and  h(.'  soM  toSteinhritlp',  takini:  liis  notes  for  the  pur- 

^*fc8o  money,   Wehhand  ('}h?wniii;x<'\<'han;j-('d  nntes  ;  Cliewning 

^H\|j  the  iiott?  \vhi<;h  Wchh  lidd  lipon   Steuihri^lirc  f<»r  a  part 

^*iO  purcliase  money,  in  payniri:i  «if  a   note  which   he    held 

*Ou  'Wehh  for  an  (Mpial  :i!iionnr  ;  als.»  L'iven  to  liim  In  part  for 

®  purehase  money.      Chewnin;:  >\\vA  Stemhrid;:e  on  the  note 

'*ch  he  jrot  from  Wehh,  antl  alter  L'etlin;:  a    jud;r«Mnent    lev- 

^Upon  the  hind  as  the  jirnperty  ol'Stt'iiihrid^e,  and  it  heing 

^^ght  to  sale,  hecame  thr  punliaser,  and   tnok    the   Sheriff's 

*d  for  it.     (.'hewnini:  thru  sold  to  Atidi-rson,    and  Amh-rson 

Wiggins.      Wehh  fileil  hi^  hill  makin;,'   Stemhrid^e,  Chewn- 

Anderson  and  Wi^';rins  parlies  defendants,  to  enforee  his 

Upon  tlie  hmd  for  8-0')  of  purchase  money,  still  due  from 

ttl)rid;re  to  him — averrin;^^  the  insolvency  of  Stemhridge,  and 

?e   to  all  the    defendants  of  his  etjuity  as    vendor.     The 

etc  all  was  jjroven  on  ihr  trial. 

']  Upon  thi^  ease,   the  Court  further  instructed  the  jury, 

u  this  was  n   proceedinir  in    Ivjuity.  all    the    cfjuities    he- 

.  the  parties  were  to  hr  ci.usidf.-rcd,  and  that  "  If  the  ju- 

icved  from  the  evidence,  that  Wehh  purchased  the  whole 

TOm  Chewning  for  ^>:U'\  and  «rave  him  his  note  tUw^sfov, 
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and  then  sohl  the  same,  or  a  portion  thereof,  to  Stcmhridge  fi 
91000,  taking  his  notes  therefor,  and  out  of  these  notes,  or 
portion  of  thetn,  paid  Chewning,  or  took  up  his  own  notes  {n 
Chcwning  with  these  ;  then,  in  the  opinion  of  the  Court,  t~ 
equities  are  equal.     Chewning  liad  a  lien  for   his  amonnt 
9800,  equal  in  dignity,  equity  and  justice,  to  Wchb'a  lien 
9200.     Then  if  Chewning  pushed  forward  and  obtained 
judgment  first  against  Stcmhridge,  he  might   add   his  eqi 
equity  to  his  legal  advantage   and  rightfully  sell   the  lane 
We  think  that  the  whole  of  this  charge  was  wrong.     Che\ 
ing  had  no  equity  in  this  land  of  any  kind.     He  could  have 
equity  only.  First  as  ven<lor  of  the  land,  to  Webb.    But  that 
could  not  have,  because  by  the  exchange  of  notes,  Webb's 
debtedness  to  him  as  ])urchaser  was  extinguished.     Webb's  m 
for  the  balance  due  him  was  given  up  and  cancelled.    The  ir 
dor's  lien  exists  only  for  the  payment  of  the  purchase  mora^ 
If  indeed,  by  fraudulent  representations  or  a  suppression  of 
truth  on  the  part  of  Webb,  as  to  the  solvency  of  Stembridj 
he  has  a  right  of  action,  that  is  a  different  affair.     The  C01 
are  open  to  him  in  the  use  of  the  proper  legal  remedy ;  but 
such  a  claim  against  Webb,  equity  gives  him  no  lien  on     "ifc-lw 
land  in  question.     Or  secondly,  his  lien  was  founded   on     ^ 
transfer  of  Webb's  equity  as  vendor — along  with  the  note 
Stembridgc.     But  that  is  not  with  us  an  open  question  : 
have  decided  that  the  lien  does  not  accompany  a  transfer 
the  notes  given  for  the  purchase  money.     ( Wellborn  andX?^ 
can  V8.  Williamsy  9  Ga.  II.  86.) 

We  shall  see  in  the  further  progress  of  this  disensmon,   t'*^*^ 
Chewning  gained  nothing  by  pushing  on,  in  the  language  ^ 

the  Court,  and  getting  a  judgment.  It  is  a  sound  prop^^^^^*" 
tion,  that  if  two  ]>ave  equal  equities,  and  one  has  also  a  l^J 
advantage,  he  will  prevail  on  his  legal  right.  This  prince 
however,  has  no  application  to  the  case ;  because  as  I  hare 
dertaken  to  show,  Chewning  has  no  equity,  much  less  an  e^J^S^^^^ 
equity,  with  Webb  in  this  land. 

[6.]  Counsel  for  the  defendants  in  error  insists  that  ChewnS  «?ft 
being  a  judgment  creditor  of  Stenibridgc,  the  pnrdifl 
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the  complainant,  the  lien  of  the  comphiinant  yields  to  the  lien 
.  of  his  judgment.  Thus  we  are  invoked  for  the  first  time  to  de- 
termirie  how  far  creditors  are  to  be  protected  agaiiwt  the  vendor's 
equity.  This  is,  without  doubt,  an  important  question,  and  one 
.  upon  Tfhich,  in  England,  there  are  no  adjudications,  and  upon 
whicli,  in  our  States,  the  decisions  are  so  conflicting  as  to 
*fforcl  no  safe  guidance.  Left  uncontrolled  by  any  rule  of 
"^©  Common  Law,  and  equally  free  fnmi  statutory  control,  we 
decide  it  upon  princiide. 

In  England  it  prevails  against  the  vendee,  his  heirs — volun- 

^era  under  him — against  purchasers  with  notice  and  assignees 

*n  bankruptcy.     It  is  not  carried   farther  by   any  decisions 

fciiere.     I  think  that  there  is  no  case  in  the  English   books,  in 

^•"*^icli  the  question  as  to  the  rights  of  creditors,  was  made  and 

^©cided.     Mr.  Sugden,  it  is  true,  places  creditors,  claiming  un- 

.^^^  a  conveyance,  in  the  same  situation  with  creditors  under  a 

^^Oixnisgion  in  bankruptcy.     Ilis  text  is  in  the  following  words  : 

^I'editors  claiming  under  a  conveyance  from  the  purchaser, 

^^  bound  in  like  manner  as  assignees,  because  they  stand  in 

^^^  eame  situation  as  creditors  under  a   commission/*     {Sug- 

^^  on  Veyuiors^  8  vol,  p.  142.  (»  Am.  edition,)     According 

^  -^Ir.  Sugden  then,  the  lien  prevails  against  creditors  even 

T'^^hout  notice,  who  hold  a  conveyance  from  the  purchaser;  for 

.   prevails  against   assignees    under  a  commission,    with  or 

^^tKout  notice. 

This  is  the  authority  of  a  name  as  eminent  as   any  among 

^^^  Iiaw  writers  of  his  day;  but  it  Is  not  the  authority  of  West- 

^^^*teter  Hall  or   of  the  British    Chancery.     Several  cases  are 

•^^^xred  to  by  Mr.  Sugden  in  support  of  his  text.    The  authority 

^  "tlxis  dictwn  was  shaken ;  indeed,  demolished  by  the  Supreme 

^^Urt  of  the  United   States,   in  Bailey   vs,    Greenhaf.  (7. 

^'teerf.,  46.)     Ch.  J.  Marshall  in  the  opinion  in  that  cause, 

X    ^^^ews  it  with  his  incomparable  strength  of  reasoning  and 

,  .^/^^^^iracy  of  learning,  and  demonstrates  that  it  has  no  founda- 

r*^>»X  in  principle  or  in  authority.     According  to  his  review  of  the 

^^•^8  in  England  and  America,  there  was  in  his  day  no  single 

'  -/^*«,  hero  or  there,  to  sustain  tho  lien  against  creditors.     And 

VOL.  XIV.  29 
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up  to  this  time,  I  hare  found  no  case  in  Ensjland  in  which  tT 
rights  of  bona  fide  creditors  have  been  held  to  yield  to  it ;  < 
cept,  when  they  claim  as  assignees  in  bankruptcy.  The  cr 
of  this  learned  and  accurate  writer,  is  found  in  assimilati 
the  condition  of  creditors,  holding  directly  under  the  vendee, 
that  of  creditors  who  hold  under  commissioners.  TT^^ 
conditions  are  different.  The  latter  come  in  by  act  of  L^^sft^-^ 
The  assignment  of  commissioners  passes  the  rights  of  — ^b^Ti 
bankrupt,  "  Precisely  in  the  same  plight  and  condition  that:^  Ta 
possessed  them."  The  estate  of  the  bankrupt  passes  enc 
bered  with  the  vendor's  equity ;  precisely  as  it  was  encumb^ : 
in  his  hands.  For  this  reason,  the  rights  of  the  creditors 
der  an  assignment  are  postponed  to  the  vendor's  equity,  (i! 
den,  6th  Am.  Edit  3  vol  jyp.  141,  142.  1  Bro.  CL 
420.  C  Vesey  Jim.  9  5  note  (a.)  12  Ibid  346.  9  Ihid  i 
2  Ves.  ^  Bea.  309.) 

The  former  occupy  the  position  of    purchasers   in  EqixS-  "fc-J- 
(7  Wheat,  46.     Mitford  vs.  Mitford  \Hh   Vcsey  Jun.) 

From  these  considerations,  we  feel  at  liberty  to  say  th&t; 
are  not  constrained  by  British  authority,  to  extend  the  vend* 
equity  over  the  rights  of  creditors.  In  this  country  the  de- 
ions  are  variant.  The  Supreme  Court  of  the  United  Stflrfl 
in  Bailey  vs.  Q-reenleaf^  refused  to  enforce  it  against  ant^  ^^e- 
dent  creditors,  holding  a  conveyance  from  the  vende^.  T^:^** 
was  a  conveyance  of  the  estate  to  trustees  for  the  payment  ^ 

creditors.     Ch.  J.  Marshall,  however,  insists  with  great  fo^c*^ 
of  argument,  that  all  creditors  ought  to  be  protected  ;  and    m^^ 
decision   and  reasoning   received   the   sanction   of  the  a^^-^ 
greatest  legal  mind  known  to  our  annals  :  Ch.  J.  Kent.  (4  Keir^  ^^  .  ■ 
Qrnn.  154  note  a.)     That  case  has  been  followed  in  TZoJ^'^'** 
vs.  Silasbury  3  Gill  cj*  Johns  425.     In  Q-arm.  vs.  CKa^-^^^ 
5   Yerger's  Tenn.  Reps'  206.     In  Moore  et  al  vs.  HoUc^^^^ 
et  al.  3  Leigh  597,  600.)     But  was  condemned  in  Swelm     "^^ 
Williams,  3  Wheat  493,  and  qualified  by  the  Vice  Chan-'^^^ 
lev  in  Shirley  vs.  The  Sugar  Refinery,  2Udw.    V.  Oh.  S^^^' 
511. 

In  some  of  the  States  the  doctrine  of  the  English  Chiinc^*^* 
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that  after  an  absolute  conveyance,  the  ven<lor  may  still  hold  a 
lien  upon  the  property  to  secure  the  purchase  money,  has  been 
^'ejected  altogether.  As  Penntft/Ivama^  (7  Sprg.  ^  liaiel^  64. 
^dem.2S6.  3  Wheat,  VX  ZBarr.  72,  78.)  North  Oarih 
tincr,  (WowMe  vs.  Battle,  3  Irvdelh,  Equity  Reps.  182.) 
So%ttfi  Carolina^  (  Wrnys  RipH.  vs.  Comp.  Gen.  and  otliers 
—  X>ti88anHure,  500,  520,  ^w/i  Massachusetts,  {  1  Masony  192j 
219 -)  And  in  those  States  where  it  has  been  recognized,  it 
lias  received  but  little  favor ;  indeed,  it  has  been  considered 
**  "Unsound  in  principle  and  subversive  of  that  policy,  so  uni- 
^^''Sa.lly  prevalent  in  this  country,  which  sets  its  face  as  a 
™xit;  affainst  secret  liens. 

-t  proceed  to  say,  that  it  has  been  held  not  to  prevail  against 
^  hfjpiafide  mortgagee  without  notice,  upon  the  ground  that  he 
^  Regarded  in  Equity  as  a  purchaser.  {Duval  vs.  Bibb,  4  JT". 
^  ilffun/.  113,  120.  Wood  vs.  Bank  of  Kentucky  5«A 
^^ortroel  104,  195.  Clarke  vs.  Hunt,  3  J.  J.  Marshall, 
^S3,  557.     5   Yeryer,  205,  209.) 

In  Mississippi,  it  was  held  that  it  cannot  prevail  against 
^^^ditors  claiming  under  a  dee<l  of  trust  made  for  their  bene- 
fit-      (5  Smedes  cf-  Mash.  702,  710.) 

So  also,  it  has  been  deci<le<l,  that  it  is  subordinate  to  the  rights 
^^  judgment  creditors  and  purchasers  at  their  sales.  (Johnson 
^*-  Cawthorn,  1  Dev.  .f-  Batte,  32,  35.  Harper  vs.  Will- 
'^'^i*,  Idem.  379.  Roberts  vs.  Rose  et  al.  2  Humph,  145, 
^47.     Aldridge  vs.  Dunn,  7  Blackf.  240,  250.) 

^rom  these  recitals  it  is  manifest  first,  that  in  the   United 

^^^tes,  the  tendency  of  the  authorities  is  in  favor  of  purchas- 

^*^  ;  and  that  secondly,  there  is  no  uniform  rule  as  to  the  rights 

^^^  creditors  a;^ainst  the  lien  to  be  derived  from  the  American 

'    ^^^ks.     In  this  condition  of  things,  we  arc  to  make  a  rule  for 

^e  guidance  of  our  Courts,  until  such  time  as  the  Legislature 

^«^y  sec  fit  to  take  the  matter   in  hand.     And  in  so  doing,  we 

^^'e  influenced  by  the  principles  upon  which  avo  understand  the 

^tablishe<l  doctrine  in  England  is  based,  and  by  the  policy  of 

^*U|ro^ni  rogistiation  Laws.     As  this  Court  is  bound  by  the  act- 

*led  doctrine  of  inc  British   Chancery   Courts,  we  hold  our- 
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selves  bound  by  the  ])rinciples  upon  which  that  doctrine 
in  cases  where  those  Coui-ts  furnish  no  prcceJents.  Morees~ 
cially,  ^Yllen  tliose  prijicipk's  are  in  harmony  with  our  own  '. 
islatiou.  rn(  question  ably  tlien-,  our  own  Statutes  abhor 
repudiate  secret  liens.  Liens  which  they  allow,  are  to 
made  public,  that  the  world  may  be  warned.  Mortgage  ^  i  n 
mechanic's  liens  and  judgments,  are  to  be  recorded.  Title:  ^^  t< 
land  are  also  to  be  recorded.  The  policy  of  our  rcgi^^'t;rj 
laws  is  this,  to  w  it :  he  who  owns  real  estate,  and  he  ^^i^lifl 
holds  securities  for  debt,  must  give  notice  of  the  fact,  that  -^i^^mii!'- 
chasers  may  not  levy  in  the  darlv,  and  that  one  neighbor  x^ra-aj 
not  be  induced  to  credit  another,  upon  the  faith  of  propert^;^"  ^^ 
possession,  which  in  fact,  is  not  liable  to  redeem  the  crc?<i3J^ 
If  there  is  one  legal  policy  more  fixed  than  another  in  -^^^lie 
States  of  the  Union,  it  is  that  of  protection  to  honest  ci"^^^" 
iters,  against  fraudulent  alienations  and  secret  incumbrance  ^^ 
The  doctrine  of  the  vendor's  lien,  so  far  as  we  have  ext^ocfM-^^d 
it,  and  that  is  no  further  than  it  goes  in  England,  does  ^t^^^ 
conflict  with,  or  weaken  this  policy.  The  purchaser  from  ■  ^•^•-*^* 
vendee  is  not  ju-otected  only  when  he  has  notice  of  the  equ  "^*-*' 
ble  incumbrance — if  he  is  without  notice,  then  he  is  protect  ^^<*- 
Notice,  therefore,  is  the  policy  of  the  Law  of  the  vendor's  li-  '^^ 
as  well  as  of  the  Statutes  of  Georgia.  The  policy  of  no*^^^ 
is  not  applicable  to  a  case  between  the  original  vendor,  and  'fc"* 
primary  vendee ;  and  is  not,  therefore,  applicable  to  a  case  ** 
twcen  the  former,  and  those  who  by  operation  of  Law,  ocC^b-:^*"^- 
the  place  of  the  latter,  as  heirs — volunteers  and   crcditorSr 


bankruptcy.     These  last  named  have  no  e(juity,  because  t^^^^-^*  • 
pay   no    value — and  therein    they   widely   differ    from    f— -■'^ 
chasers.     They   pay  value,  and  if  they  pay  value  without         ^^ 
tice,  their  equity  is   stronger  than   that   of  the   vendor.  """^ 


may  take  a  specific  lien  if  he  chooses,  and  give  by  registrat^*-    ^- . 
notice  of  it :  and  if  he  omits  to  do  it,  his  want  of  security  is 
own  fault ;  and  he  must  yield  to  the  purchaser,  who  Avithout 
tice,  buys  land  to  which  he  has  made  titles,  and  wliich  titles 
upon  record.  If  A.  buys  land  of  B.  which  he  knows  is  not  J^' 
foi)  ami  at  the  sajue  time  knovs  that  the  Law  gives  u  lieu  u0^ 
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It  for  the  unpaid  purchase  nionov  ;  he,  upon  principles  of  nat- 
ural justice,  has  no  title  until  that  unpaiil  purchase  money  is 
settled.     The  mind  accedes  to  tlie  eipiity  of  that   proposition, 
'*^itho\it  doubt  or  misgivinfr.     So  it  is  ecpially  clear  that  if  A. 
sells  land  to  B.  and  makes  to  him  a  title  which  is  promulgated 
"y    a    record   of  the  deed,    and  C,  buys   of  B.,  paying  his 
'Jaoiiey  therefor,  without   knowled;ie  of  the   fact  that   B.  has 
^^t  paid  for  it,  C's.  title  to  the  laud  in  Equity  is  stronger  than 
^  s-    claim  for  his  purchase  money  un})aid.     Upon  these  prin- 
ciples, wc  determine  that  creditors  are  entitled   to  protection. 
^  ^  place  them  upon  the  footing  of  purchasers,  and  we  say  that 
Cfeilitors  who  become  such,  without  notice  of  the  vendor's  lien, 
^^^  not  in  Efpiity  po.st])oned  to  the  vendor.     Prima  facie^  the 
^editor  i^5  to  be  preferred  ;  and  to  establish  his  lien,  it  is  neces- 
^^y  that  the  vendor  i»rove  that  the  cre<litor's  debt  was  contrac- 
.  ^  with  notice  of  it :  as  a  necessary  c(>nsc<iuence,  those  claim- 
^S  Under  creditors  will  be  protected  ;  as  for  example,  purchas- 
^  2it  Shorifl'  sale,  buying  under  a  judgment  founde<l  on  a  debt 
^ntrjicted  without  notice.     The  application  of  this  rule,  in  this 
^^e,  will  be  easily  ma<le  by  all  parties  in  interest.     The  justice 
^'^•^l  Sound  policy  of  it  is  vindicated  in  a  few  words  by  Gh.  J. 
"^  ^^^sliall,  thus  :  *'  To  the  world  the  vendee  ajjpears  to  hold  the 
^l^^^te  divesteil  of  any  trust  whatever,  and  cre<lit  is  given  to 
^*l  in  the  confidence  that  the  property  is  his  own  in  Eijuity  as 
^    ^*1  as  Law.     A  vendor  relying  upon  this  lien,  ought  to  reduce 
^    *0  a  mortgage,  so  as  to  give  notice  of  it  to  the  world.     If  ho 
^^»  not,  he  is  in  some  dejrree  acc(?ssorv  to  the  fraud  committed 
*^  ^lie  public,  by  an  act  which  exhibits  the  vendee  as  the  com- 
*^*^t^  owner  of  an  estate  on  which  he  claims  a  secret  lien.     It 
,^^d  seem  inconsistent  with  the  principles  of  Ecpiity,  and  with 
.     ^  general  spirit  of  our  Laws,  that  such  a  lien  should  be  set  up 
5^  Court  of  Chancery  to  the  exclusion  of  bona  fde  credi- 
^^rs,"    (7   j^Theaf,  40.) 

The  counsel  {Major  Miller)  for   the   defendants  in  error, 

^^'^d.c  the  point  that   the  Statutory  lien  of  Chewning's  judg- 

^^*lt  would,  aside  from  any  equitable  consideration,  prevail  over 

^^bb's  equity.     He  argues  that  by  force  of  our  Law,  vrlucK 
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makes  all  the  in'operty  uf  the  (leiViulaiit  liable  to  a  juilgme 
the  equitable  lien  of  a  vendor  is  set  aside  in  favor  of  the  jue 
mcnt.     What  has   already   been    said,  is  an   answer  to 
position  of  the  learned  counsel.     Our  position  is,  that  the 
tection  of  the  creditor  depends  upon  the  circumstances 
which  the  debt  was  contracted.     If  without  notice,  he  is 
tected.     Antecedent  debts  do  not  therefore  belong  to  the 
tected  chiss.     Whilst  this  is  stated  as  the  general  rule,  it  v^ 
intended  to  be  asserted  that  there  can  be  no  case  where  a    ^ 
vcyance  to  secure  antecedent  debts,   accepted  without  no  ^t  -:ace^ 
will  stand  against  the  vemlor's  eijuity.     That  point  may  fo:x-      the 
present  be  left  open.     The  principle  upon  which  we  rule  Ok.^    to 
creditors  generally,  also  excludes  the  idea  that  the   reduc^^on 
of  a  debt   into  judgment,  can  make  any  difference.     Nor       do 
we  thhik  that  our  Statute  repeals  the  equitable  doctrine,  t-Z^a* 
we  have  been  considering.     That  is  of  force  m  Georgia,  eqiUK^  "^3 
with  our  Statutes.     There  is  no  express  repeal,  and  none  byS-  ^^^^^' 
plication.     It  is  the  duty  of  the  officers  of  the  Law  to  give  ^fSn^^^' 
to  both.     The  judgment  lien  is  not  intended  to  interfere  wr^^** 
pre-existing  liens,  but  takes  eflect  only  when  the  judgment  is  re=^222= 
dered.  It  has  jjriority  therefore  only  over  subsequent  legal  liei 
Let  the  judgment  be  reversed. 


No.  31. — David  S.  Mills,  plaintiff  in  error  v^.  Robert  Fi: 
LAY,  defendant. 


£1.]  TIk'  Attaclimiiit.  in  this  State,  will  not  lio  for  the  recovery  of  unliqul 
daniupcs.  roiK-rqucnt  upon  the  brnicli  of  a  j^iivonunt ;  but  only  upon 
tracti',  express  t)riTiiiilieiI.  ft^r  the  p:i\  di-.miI  (if  nionoy  :  and  to  enforee  w 
liu'  action  of  jK-bt.  ov  i/.t/ifn.'ifitif,  as.-un)p>il  cfiiKl  hr  niaintftinod. 

[*i.]  Our  Ati'ir-liiH' Fit.  Lav.  I  ar..- io-ni-ksl  v.ur.n  t!u- ruatom  of  London; 
'vvlicn-  ili'-\  .li»  imm  roiii.iin  ft»nii'arv  jnnv i.-ions.  arc  to  bo  construed 
coniiiij,'  to  til',  i-ruiti"  e  an<l  uc-i.-ions  uiuKr  thai  eustom. 
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[3-]  The  Attactnncnt  procos.?  bcin^r  unknown  to  thvC.'onimon  Law.  should  be 
strictly  construed  and  pursued ;  oi^pLTinll y  ha  nji^ainst  non-resident  debtors. 

Attachment,  from  Bibb  Superior  Court.     Trie*l  before  Judge 
X*owBRS,  May  Term,  1853. 

This  was  a  motion  to  set  aside  a  Judgment  on  Attachment, 
Trliich  Robert  Findlay  liad  sued  out  against  Daniel  S.  Mills,  re- 
tnumablc  to  Bibb  Superior  Court,  and  on  which  he  had  obtained 
a  judgment.  The  motion  was  made  on  the  followin;]^  grounds: 
1»^»  That  the  Attachment  and  Judgment  were  founded  on  a 
cl^im  of  unliquidated  damages — on  an  alleged  breach  of  cove- 
TuaTit,  and  not  on  any  debt  due  or  to  become  <lue ;  and  the 
amount  of  which  damages  was  not  ascertained,  by  any  agree- 
ment or  understanding  of  the  parties  to  the  covenant. 

2d.  That  the  defendant  in  Attachment,  at  the  time  of  making 
B3.id  covenant,  was,  has  since  been,  and  now  is,  a  bonafich  res- 
ident of  the  State  of  New  York,  and  not  a  resident  of  this  State. 
Tinder  the  last  groun<l  taken,  the  movant  insij^ted,  that  the 
la^TB  of  this  State,  authorizing  attachments  against  the  proper- 
ty of  citizens  of  other  States  of  the  Union,  are  repugnant  to 
^^e  Constitution  of  the  United  States,  and  void. 

The  attachment  in  question,  appeared  to  have  been  taken  out 

****  breach  of  covenant,  in  this :  tliat  the  defendant  had  sold 

*^  <^he  plaintiflF,  for  81,000,  the  patent  right  for  Bibb  county, 

**  Woodworth's  Patent  Planing,  Tonguing  and  Groving  Ma- 

*^ne" — whereas,  said  defendant  was  not  the  owner  of  said  pa- 

^*»  and  had  no  right  to  sell  the  same. 

-*^e  Court,  on  hearing  the  motion  to  set  aside  the  Ju<lgment 

^  -  ^^d  Attachment,  overruled  and  refused  the  same  ;  to  which 

^^ision,  the  movant,  by  his  counsel,  excepted. 

"^t-ALL  &  Carey,  for  plaintiff  in  error. 

^XuBBS  &  Hill,  for  defendant. 

.    "^31  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

LI  .]  The  first  is  the  only  ground  of  error  which  we  think  it 
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;essary  to  notice  ;  and  that  is,  tliat  under  the  laws  of  t^ 

ate,  no  Attachment  lies  for  the  recovery  of  unliquidated  i 

;es,  conse<|uent  upon  the  breach  of  a  covenant. 

[2.]  By  the  custom  of  London,  which  is  the  foundatiom^ 
Jlof  our  Attachment  Laws,  an  Attachment  would  only  lie  u^^ 
contracts,  either  express  or  implied,  for  the  payment  of  moi^^  ^^y 
and  to  enforce  which,  an  action  of  debt  or  indehUatuB^  \\m\m    i  _u n 
ait  could  be  maintained.     And  our  judgment  is,  that  our-         _^{. 
tachmcnt  Laws  are  thus  restricted.     Such  has  been  the  uni'f^cDnD 
construction  given  to  them  by  the  Courts,  and  acquiesced  Lx^  hj 
the  profession. 

It  might  be  cxpe<Uent  to  extend  this  process  to  all  demands  rest- 
ing in  contract,  as  has  been  done  in  New  York,  and  some  of     tfce 
Qther  States.     And  yet,  we  can  readily  see  how  such  a  measure 
wouhl  be  attended  with  much  mischief. 

[3.]  The  Attachment  is  a  proceeding  unknown  to  the  Oom-  . 
mon  Law;  and  its  provisions  should  be  closely  construed,  »■ 
well  as  pursued;  especially  as  against  non-resident  debtorfli 
whose  property  may  be  sold,  and  the  proceeds  paid  over  a  J>^* 
an  Attachment  wrongfully  sued  out,  before  the  absentee  i»  ^9' 
prised  of  the  proceeding. 

Judgment  reversed. 


No.  32. — Lewis  J.  Groce,  pro  Ami  cj-c.^  plaintiff"  in  ei^ 
V8,  Richard  B.  Rittenberry,  defendant  in  error. 

'"'  "*  Where  personnl  property  was  bequeathed  to  S.  (}.,  and  if  he  shonl^ 
'  •'•'  living  at  his  death,  then  to  the  children  of  L.  0.  w 
--ifn  enckntf  witli  a  child,  which  lam J 
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BT,  in  Bibb  Superior  Court.     Tried  before  Judge  Pow- 
ay  Term,  1853. 

was  an  action  for  the  recovery  of  a  negro,  brought  by 
r.  Grocc,  as  next  friend  of  his  own  minor  chikbren,  and 
Gibeth  Andrews,  the  minor  child  of  Joseph  B.  Andrews, 
d,  against  Ilichard  B.  llittenberry  ;  and  the  oaso  was 
ed  on  the  folh^wing  af^eed  statement  of  facts : 
Ann  Groce  departed  this  life  in  1848,  leaving  a  will, 
ras  admitteil  to  probate,  in  which  occurs  tliis  item:  "I 
d  devise  to  my  son,  Solomon  J.  B.  Groce,  a  negro  boy, 
Harrison,  about  ten  years  of  age ;  and  in  the  event  that 
Id  die  without  any  children,  I  desire  and  will  that  the 
y  should  go  to,  and  be  equally  divided  between  tho 
a  of  Lewis  J.  Groce,  and  Joseph  B.  Andrews."  That 
\  Harrison,  went  into  the  possessicm  of  Solomon  J.  B. 
until  the  death  (jf  said  Solomon,  who  died,  leaving  no 
om;  but  that  his  wife  was,  at  the  thne  of  his  death,  in  a 
',  pregnancy  ;  and  that  about  four  months  afterwards,  a 
I  bom,  who  <lied  before  the  commencement  of  this  suit : 
rfendant  is  tho  administrator  of  Solomon  J.  B.  Groce, 
possession  of  the  boy  Harrison  ;  and  that  tho  wards  of 
jitiff,  arc  the  children  of  Lewis  J.  Groce  and  Joseph  B. 
rs,  named  in  the  will. 

r  argument,  the  Court  decided,  that  under  the  facts  of 
le,  the  remainder  in  the  negro  Harrison,  did  not  vest  in 
Idren  of  Lewis  J.  Groce  and  Joseph  B.  Andrews,  and 
re  awarded  a  non-suit ;  to  which  decision,  the  plaintiff 
^  and  says  that  the  Court  erred  therein,  because, 
There  is  no  limitation  in  remainder,  in  the  property 
idy  cither  express  or  implied,  created  by  said  will  in  the 
r  children  of  the  said  Solomon  J.  B.  Groce. 
Because  by  said  item  in  said  will,  said  Solomon  J.  B. 
iros  entitled  to  an  unconditional  fee,  only,  in  said  pro- 
if  he  left  children  him  surviving. 
Because  a  child  en  ventre  sa  mene^  is  not  considenKl  in 
aoept  for  purj)oses  of  its  own  benefit. 
MU  XIV.  80 
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Lanier  &  Anderson,  S.  &  R.  P.  Hall,  for  plaintiff 
error. 

STUHBrs  &  IIiLL,  for  defendant. 

By  the  Court. — Starnes,  J.,  delivering  the  opinion. 

[1.]  This  case  arises  on  the  following  clause  of  Ann  Gro« 
"Will :  '*  I  give  and  devise  to  my  son,  Solomon  J.  B.  Groce 
negro  boy,  named  Harrison,  about  ten  years  old ;  and  in 
event  that  lie  should  die  without  any  children,  I  devise  j 
will  that  the  property  should  go  to,  and  be  etpially  di\-ided 
tweeu  the  children  of  Lewis  Groce,  and  Joseph  11,  Andrew 

Solomon  took  the  slave  and  afterwards  died,  leaving  hia  n 
^nciente.  About  four  months  thereafter,  she  was  delivered 
a  son,  who  lived  for  a  time  ;  but  died  before  the  commenceme 
of  this  action. 

It  is  agreed  that  the  words  used  here,  viz :  "  without  ai 
children,'*  have  reference  to  children  living  at  the  tunc  of  Sc 
onion's  death ;  and  no  difficulty  is  raised  because  that  the 
words  may  not  be  technically  definite. 

The  only  question  submitted  for  our  consideration  then,  i 
was  the  child,  which  was  en  ventre  m  mcn\  at  Solomon  Groc( 
death,  in  contemplation  of  law,  and  for  the  purposes  of  this  b 
quest,  living  at  that  time  ? 

It  is  very  clear,  that  wherever  there  is  remainder  to  a  chi 
or  children,  that  a  child,  en  ventre  m  )fieri\  will  be  hold  livii 
at  the  death  of  the  ancestor.  This  is  the  law,  both  in  En 
land  and  tliis  country,  an<l  has  ])een  so,  certainly  since  .t 
Statute  of  10  and  11,  William  and  Mary,  chap.  16.  It  is: 
sisted,  liowevor,  that  by  virtue  of  tliis  Statute,  this  rule  appL 
only  to  cases  where  the  bequest  is  intendad  for  the  benefit 
the  child,  and  is  a  remainder  to  the  child.  That  in  all  oti 
cases,  as  where  the  birth  of  the  child  is  used  only  to  mark 
measure  the  quantity  of  the  estute,  which  the  father  is  to  Uu 
the  rule  does  not  apjdy.  And  it  is  insisted,  that  the  eziste* 
of  the  child,  at  the  death  of  the  father,  is  in  thi^  case  refdfl 
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'*'^      sxmply,  as  the  measure  of  the  quantity  of  the  estate  whioli 

*^^   '^ivss  to  take  under  the  will ;  and  tliat  no  remainder  was  lim- 

^^^>*1.    ^othe  child.     That  tlic  estate  conveyed  quoad  these  chil- 

**^©tx  of  Grocc  and  Andrews  was  an  estate  in  rcfnaindery  with 

^i^^JCLXTiucnt  condition ;    and  that,  at  the  death    of    Solomon 

^^^'oce,  without  a  child  in  a^nf,  the  remainder  took  effect,  and 

'^^strod  in  them,  by  virtue  of  Common  Law  prineijdes,  of  force 

'k>«for^  the  Statute  of  William  and  Mary. 

-A.  very  striking  and  interesting  degree  of  [>r(»ft'ssional  talent 
"^^s  displayed  by  our  young  brotluT,  who  presented  tliis  view  of 
**^  case — an  order  of  talent  wliich,  if  he  chooses,  may  insure 
"iiti  professional  eminence  ;  and  wliat  is  better,  distinguished  ca- 
pacity for  usefulness  among  his  fellow  men.  It  cost  us  no 
^'^stll  effort  to  disentangle  what  we  conceive  to  be  the  true  dis- 
J  tinction  in  the  case,  from  the  ingenious  web  of  his  plausible 

ii^  and  earnest  argument. 

>  AVe  think  the  position  of  the  counsel  erroneous;  because, 

>  tluxt  this  bequest  cannot  properly  be  called  a  contingent  re- 
I  •  ^^inder,  or  remainder  with  diminuent  condition.     Such  a  re- 

tKiaixider  relates  only  to  lands,  tenements,  and  hercilitaments. 
['•\  ,        This  is  simply  an  executor t/  ht^fjucxt ;  tliat  is  to  say,  an  execu- 
f^!    .       ^ry  gift  to  the  chihlren  of  Lewis  (iroce  and  An<lrews,  "Made 
^  •     ,     to  take  effect  in  defeasance  of  a  prior  gift"  to  Solomon  (iroce. 
j^  V—  *7ami.  on  Wilhj  70.)     See  the  remarks  of  the  learned  com- 

■* ..-        ^^^tator,  J.  W.  Smith,  upon  Fearm:  on  R,  50 ;  where  attention 
.  ^        ^^*^'^®^  *o  ^^^^  correct  distinction.     Also,  Feanie  lo,  KJ,  41  (J. 
^®  Common  Law  principle  invoked,  is  of  feudal  origin,  and 
*^  intended  to  be  applicable  only  to  Connnon  Law  convey- 

!//  .     .  ^^  "^ras  never  held,  that  "Executory  ilevises  arc  to  be  gov- 

^^^  by  the  rules  of  Law,  as  to  Common  Law  conveyances,'* 

yi^  2tfr.  Justice  Duller,  in  the  celebrated  case  of  Thclluson  vft. 

l^_^^€?/brd,  4    Ve8.  Jr.,  327.     We  may  also  say,  as  did  this 


?|^ed  Judge,  in  the  case  mentioned,   that  in  such  bequests, 
*Ht 


fr^        %j^     ^  *^  ^^  embarrassed  by  any  quaint  rule,  requiring  a  ten 
^    ',  ».^^^     "•^thc  Prwcipey''  where  the  interests  of  a  child,  in  ventre 


ir  ,  ^erc,  are  concerned. 
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The  venerable  sages  of  the  Common  Law,  have  said 
this  troublesome  nonentity  might  have  an  injunction  to 
fvaBte ;  miglit  have  a  guardian ;  might  take  by  devise,  and  i 
der  the  Statute  of  Distributions ;  might  be  an  executor;  wig 
be  vouched  in  a  recovery  to  answer  over  in  value :  but  to 
held  as  a  tenant  to  the  Prcccipe!  it  could  not  bo.  This  ^c^^^a^ 
too  much  for  the  tried  patience  of  these  Common  Law  ^^^^ 
pounders;  and  so  they  shrank  from  the  terrible  responsibi  1  ^^ ^^ 
of  such  a  doctrine.  It  is,  perhaps,  fortunate  for  us,  that,  ^^---^^^^^ 
Mr.  Jus.  BuUer,  we  are  relieved  from  the  embarrassment  ^, 

this  very  quaint  question.  The  conveyance  in  the  case  befo^^ 
us,  is  of  personal  property — is  an  executory  bequest ;  and  i 
are  glad,  that  in  our  opinion  the  laAV,  and  the  good  sense  oft 
case  is,  that  a  child  in  ventre  should  be  regarded  as  a  duW 
living  at  its  parent's  death,  if  it  were  afterwards  bom  alive  anc^  '^^ 
capable  of  living.  And  this,  for  the  reason  given  by  IiCOC^  ^^ 
Hardwick,  in  WalUs  vs.  Jlodsoyi,  that  a  child,  en  ventre  sa  mere^'^^^ 
is  a  person,  in  verum,  naturae  ;  and  botli  by  the  rules  of  th^^  ^^ 
Common  and  Civil  Law,  is  "  To  all  intents  and  purposes,  a^^^^ 
child  as  much  as  if  born  in  the  father's  life-time."  (2  iltt^'^^~ 
117.)  And  any  difliculty  in  regarding  it  so,  in  the  cases cited^-^-^^ 
OS  we  think,  grew  out  of  those  feudal  rules,  which  related  tc^-^^ 
lands,  tenements  and  hereditaments. 

It  may  be  said,   that  the  Civil  Law  here  cited,  and  whos^^* 
principle  is  adopted,  regarded  a  child,  en  ventre^  as  livings -^ 
at  the  testator's  death,  only  where  it  was  for  its  own  benefit.- 
(Dom<U  Prd.  B.  Tit.  2,  Sec.  1,  Art.  4,  5,  6.    Pt  2,  Lib.  \ 
Tit.  1,  Sec.  1,  Art.  6,  7.) 

This  is  true ;  and  if  it  were  necessary,  it  would  not  be  < 
cult  to  show,  that  technically  this  bequest  must  be  regarded  i 
for  the  benefit  of  the  child.     Suppose  it  had  lived  to  this  tunr- 
would  it  not  appear  an  exceedingly  hard  case,  that  this  portic 
of  its  father's  property  should  pass  away  from  it  to  cousins  wH 
had  no  more  claims  on  the  testator's  bounty  than  it  had,  amp 
because  it  was  not  born  until  four  months  after  its  faihe 
death ;  and  would  not  a  construciiou  which  prevented 
have  been  for  itii  benefit  'i 
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Bowever  this  may  be,  we  find,  that  in  the  opinion  of  those 
best  qualified  to  advise  on  this  subject,  in  a  case  like  this,  there 
is  no  rule  of  the  Common  Law  which  forbids  that  a  child  en 
tfergtre^  should  be  regarded  as  a  child  living  at  testator's  death. 

In  the  same  case  of  Thdlmon  vs,  WooJfordj  to  which  I 
*»avc  already  referred,  Mr.  Jus.  Bullcr  says,  "  In  Doe  vs.  Clarhy 
"*o  words,  that  "  Wherever  such  consideration  would  be  for 
*^^  benefit,  a  child  en  ventre  sa  incre,  shall  Ije  considered  as 
w>solxitely  bom,  were  used  by  me,  because  I  found  them  in  the 
ooot  from  whence  the  passap^c  was  taken.  But  there  is  no  reason 
*^^  so  confining  the  rule.  Why  should  not  children,  en  ventre 
•a  inerej  be  considered,  generally,  as  if  in  existence  ?  They 
^'^  entitled  to  all  the  privileges  of  other  persons,  &c.'* 

Xiooking  to  the  view  which  the  Common  Law  took,  (as  above 

*«0'«^^)  of  such  chihlren,  except  in  cases  where  there  was  some 

^^^^lii^ical  obstacle  growing  out  of  the  peculiar  qualities  of  title 

."^^    i^eal  estate,  it  would  scorn  legitimate  and  proper  that  they 

^ooxild  be  so  considered. 

The  learned  Mr.  Jannan,  in  his  Treatise  on  Wills,  in  view 
^*  the  Conmion  Law,  and  of  all  prwvioiw  decisions,  says,  that 
.  ^  -Por  all  purposes  of  construction,  a  child,  rn  ventre  sa  7nere, 
^  Considered  as  a  child,  in  esi<(\"'  [Jarnuuu  1 0:}.)  And  again, 
*^^  arsserts,  that  it  is  '*The  ]>rinciple  upon  which  the  late  cases 
^^"^e  proceeded,  that  a  child,  vn  vrntrr  an  inere^  is  for  all  pur- 
J^Ses  a  child  in  existence,  and  even  born."     (P.  104.) 

'Whether  or  not  we  adopt  this  rule  in  the  full  latitude  here 

T^^d.  down,  we  may  at  all  events  safely  and  discreetly  hold,  that 

.    **^  «*•  case  like  this,  a  child,  en  ventre  sa  were^  will  be  regarded 

'^  a  child  living  at  the  father's  death,  if  it  be  born  alive,  and 

Worn  Bufficient  maturity,  capable  of  continuing  to  live  after  its 

l^irth, 

I*et  the  judgment  be  affirmed. 
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jfo.  3o. — RoiJCUT  FuKKMAX,  ExcTutor,  &c.,  plaintiff  in  cmr^  — o 
vs.  IIknky  J.  CoopKUy  Administrator,  defendant, 

[1.]  A.  hv'mir  in  <li.'bt  In  !>.  on  a  judjjiiicnt,  and  Iii<  land  beintj  under  lev—  ^^^^y  tt 
jiay  till-  dcl't,  ajxnit'S  vxiih  ('..  iliai  lie  puirhaso  the  land  at  tlicSheriflf 's  ar^^ —  aie, 
and  that  hv  (A.)  li;iv<.'  tlio  j>rivilr;ri*  of  Iniyintr  ii  >»ark.  by  paying  wbr^  "^^^  C. 
.-should  jrivo  fi»r  it  witli  intiTi-.-t :  //'/•/.  that  tliis  a^^ri-onu-nt  is  not  roL  «  -"^  u 
bi'inj:?  against  tin.'  [»oli»*y  of  ihc  Law  in  rj-pinl  to  juiHvial  sale*:  7/irA/,  si — «.IjO, 
that  aftiT  i»aym(.'nt  of  th«'  pun-ha^i*  iin.ini*y  with  interest,  a  Court  of  E^-  ^^  ^lity 
will  enforce  tiiis  airreonieni  in  favor  of  A.'.-^  adniinisirator.-s,  against  ih^E-^r  ad- 
ministrator-! of  ('. 

[2.]  Le.s'.s  than  .^^evi-n  )i'ar:<  having  elapsed  lietweiMi  the  aeernal  of  tlieri[^j^~^tof 
ai-tion.  and  the  filinj^  of  the  bill :  7/-/'/,  that  the  eause  is  not  barre-  ^:  "i  by 
lapse  of  time. 

In  Equity,  in  Bibb   Superior  Court.      Deeidcd  by  J^«_Jt<lge 
roWEiiS,  May  Term,  1853. 

This  Avas  a  bill  filed  to  Biljb   Sujierior  Court,   May  T'-^'TD, 
1853,  by  Henry  J.  Cooper,  administrator  of  John  Coopei"^     ^^ 
ceased,  a;:^ainst  liol>crt  Freeman,  exeeutor  of  William  Scott -^    <'e- 
ceased;  setting  forth  the  following  facts:     That  in  1842,  «T'«^^n 
Cooper,  complainant's  intestate,  beini^  in  eireumstanees  oi"    T^ 
cuniary  embarrassment;  and  a  Ji  fu.  being  levied,  on  a  -tr^ct 
of  land,  whieli  he  n^Mied  in  r>ibb  county,  and  on  which  ho    '^ 
sided;  said  Cooper  agreed  with   William   Scott,   defenda^^^* 
testator,  that  when  said  land  should   be  offered  for  sale  by   *-**^ 
Sheriff,  Scott  should  become  the  purchaser  ;  and  would  pcrt-"*^** 
Cooper  to  have  it  back,  on  re-jjayment  of  the  purchase  moW ^^J* 
with  interest.     The  bill  stated   that  this  agreement  was  c<^^' 
summated  to  this  extent,  that   Seott  i)urchased  the  land  oa  ^ 
7th  February,  184>5,  for  seventy-five  dollars,  it  being  worth  ^^^ 
thousand;  that  Scott  bought  it  thus  cheap,  by  representing 
the  bidders,  that  he  was  buying  it  for  Cooper ;  though  Coop* 
himself  took  no  part  in  such  representations. 

Cooper  remained  in  possession  of  the  land,  after  the  sale,  *^^' 
til  he  was  employed  by  Scott  as  an  overseer,  and  removed 
Scott's  plantation,  who  took  possession  of  the   land  of  c<^'*'^ 
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plainsi^nt,  agrocin*!  to  pay  ri'iit  therefor.     Tlio  bill  further  s»tatcil, 
that  in  1844,   Cooper  had  repaid  to  Seott  the  aiuomit  paidhy 
*»m    -Cor  the  land,  with  interest :  and  tliat  Scott  accept e<l  the 
*^^o,  and  promised  to  make  titles  to  the  land,   to    Cooper  or 
'ixs  cHildren,  as  he  mi;^ht  direct ;  whicli,  howi?ver,  was  never 
done.      The  l)ill  stated  furtlier,   that  the  /.    fa.  mider  which 
the  land  was  sr»ld,  had   been  satisfied.     Jolm  Cooper  died  in 
■■'o4U,  and  Wm.  Pcott  in  IJ*^-*)!  ;  and  the  executor  of  the  hitter 
^®   still  in  possession  of  the  hin<l.     Tin;  l»ill  prayed   for  a  ilis- 
Covery  and  specific  i)erformance  of  the  said  a;rreement;  and 
^h;it  the  executor  of  Scntt  may  he  re«|uired  t(»  execute  and  de- 
liver to  the  administrator  of  Couikt,  ;.'«)nd  fee  simple  titles  to 
^'^^^l  land,  and  to  pay  rent  and  dama^'e,  in  euttin^r  timber  &c. 
To  this  bill  the  defendant  demurred,  on  the  f<»llowingprrounds: 
1st.   That  the  agreement  set  up  l»y  complainant  is  void,  us 
**^ing  contrary  to  public  j)olicy  and  morality. 
2d.   That  it  is  void  by  the  Statute  of  Frauds. 
3fl.   That  the  time  ^^hich  elapsed  lietween  said  alleged  agree- 
*^^*nt,  and  the  filing  of  comi)lainants  bill,   is  such   a   hipse  of 
^*Oae,  as  will  prevent  the  interference  of  a  Court  of  Efpiity. 

The  Court  overruled    the  demurrer,  and    defendant  except* 
*^  that  decision. 

IXall  &  C  All  KV,  for  i>la  in  tiff  in  error. 

Stubbs  &  lIlLL,  for  defeiulant. 

-&«/  the  Court, — Xisnirr, »!.,  delivering  the  ojunitm. 

Cl.]  The  first  ground  of  denuirrer  is,  that  the  agreement 
"^^"^een  Scott  and  Cooper,  set  up  in  the  bill,  is  void,  as  being 
^^ontrary  to  public  policy  and  morality.  The  agreement  i», 
^ttat  Scott  should  purchase  the  land  at  Slierift"s  sale,  and  Coop- 
or  liavc  the  privilege  of  buying  it  back,  upon  paying  what  Scott 
Should  give  for  it,  with  interest.  There  are  no  creditors  before 
™*®  Court,  complaining  of  it.  The  bill  exhibits  but  one  cnnli- 
y^  interested  in  the  sale  of  the  land  ;  anel  that  is  the  plaintiflT 

**>e  execution  under  which  it  was  sold.     Aud  it  farther  shows, 
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that  he  has  been  paid.     It  is  true,  that  it  admits,  that  in  18 
when  the  agreement  was  entered  into,  the  complainant's  in 
tate,  Cooper,  was  in  circumstances  of  pecuniary  cmbarrassmes- 
and  that  his  land  was  then  levied  upon  by  that  execution, 
what  greater  extent  tlian  that  one  debt  he  was  cmbarras, 
does  not  appear.     Tliat  debt,  although  small,  was  sufficier 
create  the  embarrasbsment  admitted  in  the  bill;  for  a  small « 
which  a  poor  man  is  unable  to  pay,  without  a  sale  of  propc^-: 
is  capal)le  of  producing  emlarra^aod  circinn stances,     W<^ 
obliged  to  infer  that  that  debt  was  all  that  did  trouble  '. 
To  pay  it,  the  officer  of  the  law  was  about  to  sell  the  lancL  up- 

on which  he  lived.     To  prevent  its  sacrifice,  he  agrees  witlx       lua 
friend,  that  he  buy  it,  and  give  him  the  right  of  Teicerrr^uug 
it.     That  friend   does  buy  it   at   §70 — it  being,  as  the         b31 
charges,  worth  §1,000.     He  pays  back  the  purchase  mo^^ey 
with  interest ;  and  files  this  Inll  to  compel  liim  to  abide  his      im- 
dertaking.     To  this  1)ill  lie  demurs,  alleging  that  the  ag^^^e^ 
ment  was  immoral,  and  contrary  to  the  policy  of  the  Lai^"- — 
We  do  not  see  wherein  it  was  immoral ;  or  how  it  was  cal  cu- 
latcd  to  contravene  the  policy  of  the  Law,  as  to  judicial  sables* 
The  Law  guards  sacredly  the  i)m'ity  and  fairness  of  judl<^^^* 
sales ;  and  will  not  tolerate  combinations  which  are  inten-"^^ 
or  calculated  to  prevent  competition  in  bidding.     The  ri^"** 
of  creditors,  of  the  defendant  in  execution,  and  of  purchas*^^^ 
all  rcipiire  such  vigilant  guardianship.     It  is  not  nccessar^'^^ 
declare  Avith  particularity,  what  agreements  a  Court  of  E<|_^^*'y 
will  refuse  to  execute,  on  the  ground  of  their  violation  of      '^*^® 
policy  of  the  Law  in  this  regard.     It  suffices  to  say,  that     ^*^ 
is  not  one  of  them.     Questions  of  this  sort,  are  made  usi-^-^*  ^ 
between  creditors  and  the  owner  of  the  property  offereA      ^ 
sale,  where  the  former  has  managed  to  have  it  bought  in^ 
his  use,  at  an  mider  value  ;  or  between  the  owner  and  piU*^^ 
sers,  when  the  fonner  has,  by  fraudulent  means,  causoc*- 
property  to  bring  an  overvalue  ;  or  between  purchasers  ^^^.^ 
bining  to  put  down  competition  in  bidding.     This  case  i^ 
fcrent  from  all  these.     There  is  notliing  in  the  bill  which  ^^ 
nectfl  Cooper  with  any  fraudulent  purpose.     His  object  s^^^ 
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>  have  been  to  prevent  tlie  sacrifice  of  a  vahuible  lut  of 
,nd — brought  to  sale  to  pji y  a  small  debt — not  by  fruu<l,  but 
f  a  fail'  purchase.  The  bill  does  charge,  that  Scott  did  make 
jpresentatioTus  at  the  sal<',  by  wbicli  he  bought  the  land  at  a 
iw  rale;  but  it  is  not  averred  tliat  Cooper  stijjulated  for  nny- 
ling  of  tlii.s  soi*t,  or  wa.s  in  fact  takin^i  part  :it  the  sale.     And 

these  representations  had  the  effect  of  i*ilencing  competition, 
o  one  was  injured ;  f«)r  the  creditor  was  j)aid,  and  by  the 
greement,  the  land  was  to  })e  tlie  debtor's,  when  he  slionld  re- 
iind  the  jmrchnse  nmnry  with  interest.  Ilavin;^  jiaid  it,  the 
■roperty  bekmgs  to  him  in  Equity;  and  a  Court  of  Chancery 
rould  subject  it  to  his  clclits,  if  his  estate  is  indel»tod  ;  ami  if 
here  is  a  recovery  here,  it  will  be  liable  to  those  debts,  in  the 
lands  of  the  administrator.  (1  ^Ston/'a  fJfj,  i'2M.  •?  Juhn^, 
7a8.  29,  anJ  note.  W  1\  ir  042.  :J  Tr^.//,  IIIO  to  CrlA^  and 
late.  12  Jdrw.  r>77.  2  Jim.  CL  C.  oiti.  Cvivp.  K.  a!»o. 
Jeremy  on  iVy.  JurUp,  olH).) 

The  agreement  being  in  relation  to  lands,  and  in  parol,  it  is 
roid  uidess  relieved  by  part  performance.  There  was  not  only 
part  performance,  but  full  jierformance  by  Cooper.  The  con- 
Tact  was,  that  he  should  re-purchase  the  land,  by  paying  the 
)Urchasc  money  advance«l  by  Pcott.  lie  did  payback  the 
inrchase  money,  with  interest.  And  to  rebut  the  idea  of  this 
payment  being  on  any  other  or  different  account,  the  bill 
barges,  that  it  was  made  in  pursuance  of  the  agreement;  and 
!iat  it  was  recognized  to  be  on  account  of  the  agreement  by 
•cott.  This  is  an  agreement  which  equity  will  enforce,  on  the 
ronnd  of  part  performance. 

[2.]  The  time  which  elapsed  befin-e  bringing  the  bill,  is  not 
;reat  enough  to  constitute  a  bar  in  ecpiity.  The  agreement 
ras  made  in  1842,  and  the  bill  fded  in  May,  ]J^r>3.  Cooper's 
ight  of  action,  however,  di<l  not  accrue  until  he  paid  the  pur- 
.hasc  money,  which  was  in  1H44.  Pcott  died  before  the  bill 
raa  brought.  One  year,  r)n  account  of  the  administration,  bc- 
ng  taken  out  of  the  count,  the  bill  was  brought  within  less 
ihan  seven  years. 

Let  the  judgment  be  affirmed. 

VOL.  XIV.    'M 
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No.  34. — ^Nathaniel  F.  Walker  plaintiflF  in  error  vs,  Benja- 
min Walker  defendant. 

[1.]  The  testimony  of  a  deccafccl  witness  jyiven  in  a  former  action  between 
the  ?amc  parties,  may  be  jiroven  by  any  one  who  heard  it. 

[2.]  The  rule  allowing  such  testimony  to  be  proven  in  this  way  is  j)ermit9ire 
only,  and  must  yield  to  the  paramount  rule  which  requires  the  best  c^vidence 
to  be  adduced  which  the  nature  of  the  case  will  admit  of. 

[3.]  If  the  testimony  of  the  deceased  witnci-s,  jriven  in  a  former  action,  has 
been  reduced  to  writinj^  und  agreed  upon  as  corrrcct  by  the  part.ies,  and 
filed  under  the  sanction  aud  ai)proval  of  the  Court,  ituot  only  mny  be,  but 
must  be  adduced. 

[4.]  Where  cross-interrogatories  are  substantially  answered,  the  depositions^ 
of  the  witness  will  not  be  excluded,  because  the  answer  to  the  cross-iatav 
rogatories  wns  not  more  full  ;  especially  on  a  trial  in  the  last  resort  j  and 
when  the  interrogatories  have  been  depo<;iled  for  some  time  previously  in 
the  Clerk's  oifice,  and  no  objections  filed  thereto. 

[5.]  The  rule  of  prarti<e  is,  that  the  plaintiff  shall  in  the  opening",  examine 
all  his  testimony  which  goes  to  establish  his  case;  the  defendant  shall  then 
introduce  his  testimony  in  support  of  his  deJence,  and  in  rebuttal  of  the 
plaintiff's  proof  j  and  then  the  plaintilf  may  ortcr  any  proof  which  rebut! 
that  of  the  defendant ;  but  nothing  further  in  chief,  except  by  permission  of 
the  Court,  which  permission  should  be  given,  ujjou  sufficient  cause  shown; 
the  relaxing  of  the  rule  being  a  matter  of  discretion — its  exercise  should 
not  be  controlled  except  in  a  case  so  gro.-s  and  palpable  ns  not  to  admit  of 
hesit4ition  or  doubt. 

[6.]  It  should  require  a  very  strong  case  of  threatened  evil,  to  justify  a  Court 
in  preventing  a  party  from  giving  ad<litional  confirmatory,  cumulative  and 
corroborative  evidence,  cither  of  facts  i)rcv!ously  j)rovcd,  or  which  tend«  to 
strengthen,  add  force  or  probability  to  such  evidence. 

[(.]  A  witness,  who.  when  testifying  on  the  stand,  misstates  a  f;ict  through 
inadvertance  or  forgetfulness,  should  be  allowed  the  privilege,  at  any  stage 
of  the  trial,  to  correct  the  mistake. 

[8.]  Where  the  issue  is  (kvi^avil  ?v/  noji,  the  witnesses,  whether  attesting  the 
will  or  not,  may  give  their  ojiinion  as  to  the  testaraentflry  capacity  of  th» 
deceased,  provided  it  is  accomjianied  with  the  facts  as  to  the  conduct,  con- 
versation, or  condition  of  the  deceased,  upon  which  the  opinion  rests. 

Caveat  in   Upson   Superior   Court.      Tried  before  Jndg^^ 
Starke,  May  Tcmi,  1803. 

This  was  an  issue  of  *'  dcvisavit  vcl  nun^''  made  upon  the  wil  — 
of  Mrs.  Charity  AValker ;  propounded  hy  Kathaniel  Walkei — = 
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recutor  named  therein,  and  to  which  a  caveat  was  filed,  by 
^Benjamin  Walker,  on  the  ground  of  weakness  and  imbecility 
of  mind  in  the  testatrix,  arising  from  age  and  infirmity ;  and  of 
nhdue  influence  and  artifice  and  deceit  on  the  part  of  the  pro- 
ponndcr,  in  procuring  said  will  to  be  made.  Upon  this  issue, 
^]ie  cause  was  submitted  to  a  jury,  and  a  large  amount  of  evi- 
dence on  both  sides  introduced ;  so  much  of  which  as  was  ob- 
jected to,  is  as  follows : 

The  Court  permitted  the  Caveator  to  read  to  the  jiury  the 
•e^dence  of  Elijah  Thompson,  delivered  on  a  former  trial  of 
-febifl  cause,  and  contained  in  a  brief  of  the  evidence  then  filed, 
on  a  motion  for  a  new  trial.  The  witness  was  admitted  to  be 
dMd,  and  the  brief  to  have  been  agreed  on  as  his  evidence  on 
'ftlie  former  trial. 

The  Caveator  objected  to  this  ruling. 

Answers  of  John  Brown.  The  part  of  the  Testimony  in 
"Vrliiich  witness  states  his  opinion  objected  to  and  objection  over- 
ruled. The  part  which  states  the  previous  declarations  objected 
"to  and  objection  overruled.  He  stated  that  he  knew  Testatrix 
^^■er  since  1843,  and  boarded  with  her  most  of  the  time  until 
b.^5r  death,  and  that  he  nursed  and  waited  on  her  during  her 
I^Lat  illness :  That  when  he  first  knew  Testatrix  her  mind  was 
tolerably  good  and  she  could  recollect  very  well,  but  during  the 

Bt  two  years  of  her  life  her  mind  and  memory  entirely  failed : 
at  he  would  pay  his  board  money  on  one  day  and  she  would 
^»^tirely  forget  it  by  the  next :  That  her  memory  failed  so 
^^>Tnpletely  that  when  he  paid  her  for  board  he  would  always 
^^^ve  some  one  present  to  witness  it :  That  in  the  last  nine  or 
•^^i  months  of  her  life  her  mind  was  materially  worn,  especially 
*^  spells  of  sickness,  and  was  much  worse  after  the  death  of 
^^^^r  son  Allen. 

'    Brown  states  that  after  the  death  of  Allen  Walker,  Testatrix 

^^^id  to  him  that  she  did  not  want  Susan,  Nat's  wife  to  have  the 

?-=^^ping8  of  her  finger,  and  that  the  will  they  had  made  for 

•^^^t  was  not  such  a  one  as  testatrix  wanted. 

**^''  Answer  of  Mrs.  Cheny.    Objected  to  so  far  aa  sko  g\\e^\i«t 
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opinion — objection  overruled.  Also  objected  to,  because  it  has 
not  answered  last  cross  inteiTOgatoines — objection  overroled, 
and  these  answers  have  been  in  the  oflSce  6  days  and  no  objec- 
tion has  been  made  before  trial. 

She  states  that  she  knew  the  parties ;  was  intimately  acquaint- 
ed with  Charity  Walker  for  the  space  of  five  years,  and  found 
that  her  mind  wa.s  much  impaii'cd ;  she  had  lost  almost  entire- 
ly her  memory.  She  had  dealings  with  her  frequently  during 
the  time — ^Ijought  chickens,  butter,  eggs,  &c.,  from  her,  and 
had  to  pay  for  the  same  things  twice  owing  to  a  want  of  memory 
on  her  part:  That  it  was  in  Hootensville  from  the  year  1848 
to  40,  that  she  had  to  pay  twice :  That  Testatrix  would  send 
for  her,  and  then  after  she  had  been  with  her  a  short  time. 
Testatrix  would  tc^ll  her  she  had  better  go  home ;  and  when 
she  had  returned  home,  would  often  send  for  her  in  fifteen 
minutes  to  come  to  see  her :  she  knew  nothing  about  the  Will— 


CK0S3     EXAMINED. 


She  does  not  remember  the  particular  days  she  conv( 
with    Charity  AValkor,    except  as  to  the  year,  wliich  was  i 
1849 :  she  was  in  the  habit  of  trading  with  her :     That 
has  no  doubt  but  Nathaniel  F  .  Walker  was  one  of  herfavoril 


THIRD  CROSS  IXTERROGATORY. 

Did  any  onr  aid  or  assist  her  {71  making  the  contracts  trfc 
her?  Did  she  not,  as  long  as  you  lived  near  her,  manage  e^ 
tirely,  her  sales  of  butter  and  eggs? 

Answer  to  3rd  Cross  Inter .     She  did  in  part  only. 

Interrogatories  of  Elisha  Ferryman.     Objected  to  so  far 
he  gives  his  opinion — objection  overruled.     He  stated  that 
knew  Testatrix,  and  tliat  she  did  not  have  sufficient  mind  or 
lition  to  make  a  will :     That  he  had  frequently  gone  to 
l)ouse  and  she  would  not  recognize  him,  and  seemed  to  ha 
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lost  the  power  of  recalling  the  memory  of  things  unless  aided 
therein, 

Ji'Tary  Barron's  -4w«er<?r«'objected  to  as  to  hor  opinion — ob- 
jection overruled ;  and  as  to  her  talking  foolish,  objected  to  and 
objection  overruled. 

She  states  that  she  was  intimately  acquainted  with  Charity 
Walker  three  years  prerious  to  her  death,  and  was  often  in  her 
house  and  company :  That  often  Charity  Walker  would  send 
for  her,  and  after  she  got  to  her  hoime,  Charity  would  not  know 
her  ;  and  that  on  one  occasion  Mrs.  Gnint  told  her  who  she  was ; 
^nd  that  sometimes  after  being  with  her  but  a  little  while  she 
"^ould  tell  her  it  was  time  to  go  home,  for  it  was  most  night,  al- 
though it  was  hours  before  sundown.  From  these  facts  and 
others  of  a  similar  character  she  says  tliat  her  mind  was  impair- 
^  and  wandering,  and  that  she  talked  as  foolish  as  a  «hild  six 
years  old.  This  was  a  few  months  before  her  death :  That 
she  does  not  believe  she  was  capable  of  making  her  hist  will  and 
testament:     That  these  things  took  place  at  her  house. 

CROPS  INTKRROGATORIEi?. 

She  answers  she  believed  it  would  take  a  sound  mind  and 
^^©Uiory  to  write  a  goo<l  and  valid  will. 

^AATEATORS   IN   REPLY,   TO   THE    REDUTTIKU   EVIDENCE   OF 
PROPOUNDER. 

^   *^    J,    Grant — Sworn.     Testatrix   was   my  grandmother. 

.   ^**l€time  before  her  death  I  called  to  see  her.     When  I  went 

I    found  her  in  a  very  disturbed  condition  of  mind.     She 

^^^tnenced  a  conversation  with  mo  by  calling  me  as  usual  by 
^^^>ie.  John  James  I  have  made  a  will,  but  it  is  not  my  will — 
-.     ^y  made  it.     All  these  things  she  said  before  I  interrupted 

^^*      I  interrupted  her  as  soon  as  I  could.     I  said,  grandmoth- 

j^     ^cn't  be  talking  in  that  manner.     She  went  on  then  in  a 

^^*^ed  manner  to  speak   disrespectfully  of  uncle  Nat.     She 

^^  he  was  a  runabout.     I  tried  to  stop  her,  and  she  would  not 
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stop,  and  I  got  up  Jind  left.  I  think  she  was  rather  in  a  tearful 
mood.  So  far  as  I  ever  lioard  her  i^ay,  or  .saw  of  her,  slie  was 
very  kind  to  lier  cliihhTn,  to  all  of  thcni. 

This  witness  objected  to  because  not  in  rebuttal ;  but  the  Court 
held  that  the  part  which  shows  her  dissatisfaction  with  the  will 
is  proper  reply  to  the  evidence  of  Mrs.  Anders,  who  states  that  ^ 

the  old  lady  told  her  she  had  made  a  will,  and  had  left  her  pro-  - 

perty  to  Nat.  The  other  part  of  the  eviilence  replies  to  one  of  *3 
the  witnesses  fiouifi  to  show  that  Nat  was  a  favorite.  This  evi-  — 
dencc  may  show  that  he  was  not  an  exclusive  favorite. 

CKOSS  EXAMINKD. 

I  testified  before  the  Ordinary  the  same  in  substance  I  now     ^^w 
have  done,  and  did  not  testify  before  the  Ordinary  that  she  =d^.c 
said  it  was  not  her  will.     I  testified  that  she  said  they  made  it,,^  -■:*, 
which  in  substance  I  tliink  is  the  same  I  now  tell.     I  did  not^^-^Dt 
say  before  the  Court  of  (.)rdi!iary  that  she  said  it  was  not  heraK't^r 
will.     I  think  I  testifie<l  before  the  Court  of  Ordinary  that  shed»-«o 
said  it  was  not  her  will ;  they  made  it.     Judge  Floyd  was  th^»  -cae 
examining  counsel  and  was  j)resent.     It  was  when  this  case  wa^^-^^^s 
before  the  Court  of  Ordinary  for  the  j)urj)ose  of  proving  the  will.  X^  J'- 
I  then  testified  that  she  was  very  nnxAi  disturbed.     Vflxen  H       I 
think,  she  was  abusing  a  yellow  girl  about  going  to  the  factoryr*^ 
and  staying  too  long.     It  may  have  been  that  she  had  sent  thi 
girl  to  the  factory  with  some  butter  and  eggs,  and  had  stayed  toa^  ' 
long.     I  tried  to  quiet  her  all  I  could  while  I  stayed,  and  oi^c:  -a 
failing,  I  left. 

I  testifie<l  before  tlie  Court  of  Ordinary  that  no  one  coul»i^'  d 
cheat  her  about  l)utter  and  eggs.     She   said  Nat   was   a 
about ;  and  this  conversation  was  a  month  or  more  before  he 
death.     Should  think  from  the  way  she  talked,  her  intellect  wa- — ^ 
rather  wandering  and  excited.     She  may  have  from  the  exdt^^** 
mcnt  said  more  than  she  intended.     Should  not  suppose  fror::*' 
my  long  acquaintance  with  her  she  was  hardly  capable  of  m^^" 
king  a  will,  unless  some  one  had  wrote  it  for  her.     Can  hardl  _^ 
say  she  was  capable  of  dividing  off  her  property,  or  of  makim.  JB 
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111.  Hit  health  had  lieeii  very  iniinn,  and  her  mind  was 
k,  and  she  may  have  lu'tMi  ea])ahh'  of  making  sonic  sort  of 
ill  hefore  that  time.  My  motlier  is  livin;;:,  and  I  ain  her 
r  chihl.  antl  my  father  is  dead.  The  lieirs  at  law  of  my 
adfather  were  all  en<ra;:ed  in  tryin;:  to  Jireak  his  will.     All 

property  I  had  eonie  in  me  hy  ;rrandfather's  will.  All  the 
"8,  except  Xat,  ha«l  tried  to  hreak  the  will.  From  my  gen- 
l  knowledtre  nf  the  projuTty  owned  hy  my  ;rrandfather,  I 
uld  think  if  all  had  heen  set  asiiU\  she  wuuM  have  received 
tnuch  as  she  did  as  a  le^ratee.  Shonld  think  her  legacy  under 

Hill  worth  ei<rhtor  ten  thousan«l  dollars:  as  an  heir  at  law, 
ftkfcho  would  ha vt*  ree«;ived  ten  or  twelve  thousand  dollars. 
Caveatons  chinnl. 

Before  the  commencement  of  the  argument,  Mr.  J.  J.  Grant 
Ced  leave  of  the  Court  to  correct  his  testimony,  andonheing 
tmitted  to  <lo  so,  proceeded  as  follows  : 
On  more  mature  reflection,  I  incline  to  the  opinion  that  my 
indmother  said  that  I  have  ;rol  a  will,  hut  I  did  not  make  it 
they  made  it.  When  I  say  I  incline  to  the  opinion,  I  mean 
the  best  of  my  recollccii<»n.  I  am  not  certain,  hut  1  incline 
the  opinion  that  this  was  her  renmrk.  1  thought  it  right  to 
ke  this  correctit)n.  It  is  made  after  more  mature  consider- 
on  and  reflection. 

Mr.  Grant  made  this  explanation,  after  the  Caveatoi-s  had 
Bed  "prith  him  the  evening  previous.  To  the  admitting  of  the 
d  eridcnce,  counsel  for  jiropounder  excepted,  on  the  foUow- 
;  grounds : 

Elrat,  That  llie  testimony  of  Jolm  llrown  should  have  heen 
€Cted,  be  not  being  a  suhscrihing  witness,  and  no  sufficient 
•ny  predicate  laid  for  his  opinion  as  to  testamentary  capacity 
OH  the  will  was  executed. 

Aikd  that  the  declaration  of  tlie  testatrix,  as  to  what  kind  of 
9in  she  wanted,  there  being  no  fraud  or  undue  influence 
^jniy.was  improperly  admitted. 

Secondly,  That  Mrs  ('heney's  testimony  does  not  fix  the  time 
^  acquaintance  with  testatrix :  and  if  at  all,  long  before 
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aking  of  the  will,  and  the  testimony  showing  notliing^Gk : 
ity  was  improperly  receiveil.     And  the  Court  also  crrc3 
use  said  inteiTogatories  were  read,  there  being  no  full  an^^ 
.^factory  answers  to  the  last  cross  interrogatory. 
Thirdly.  That  Elisha  Ferryman  does  not  fix  the  time  of  1 

juaintancc  with  Testatrix,  and  gives  no  sufficient  and  le 

edicate  for  his  opinion. 

That  the  answei-s  of  Mary  Barron,  detailing  the  foolish  i 
ersations  of  Testatrix,  does  not  state  these  convcrsationfl ; 
that  in  the  opinion  of  witness,  Testatrix's  mind  was 
and  wandering,  and  that  she  talked  foolishly  like  a  child 
years  old,  arc  conversations  referred  to  upon  wliich  her  opixi 
is  based  sometime  subsequent  to  the  execution  of  the  wiU;  r  ^    bij 
that  the  Court  erred  in  admitting  them ;  that  the  Court  ei  -»."^ 
in  admitting  and  not  ruling  out  the  testimony  of  John  J.  firi~M  ■  ii^ 
a  witness  for  the  caveator,  because  he  had  testified  in  this  cirgMia 
before  the  Ordinary  when  John  J.  Floyd,  Esq.,  counsel  in    .  -^^ 
cause  now,  was  present  then  as  counsel,  and  conducted  the  <s«ue 
for  the  caveator  ;  that  the  evidence  of  the  said"  John  J.  Graa^ 
was  properly  in  reply  for  caveators,  and  not  in  rebuttal;    tliai' 
the  conversation  was  long  subsequent  to  the  execution  of  tl». 
will,  and  ought  not  to  have  been  received. 

And  that  the  Court  erred  in  allowing  the  said  John  J.  Gr»at 
to  come  in  and  explain  his  testimony,  when  it  was  notinpeb«** 
tal,  and  when  given  again  in  the  morning  before  argument  h.^ 
was  in  substance  what  he  had  detailed  before ;  and  thus  'i^ 
jury  who,  though,  nevertheless,  good  men  and  true,  werep^ 
mitted  to  be  influenced  by  the  introduction  at  the  time,  and"** 
matter  introduced ;  and  Avhich  said  evidence  of  the  said  Jcfp 
J.  Grant  the  propounder  says  was  improperly  received  astp*'. 
legality,  and  the  time,  and  the  second  time  of  its  receptioq^^ 

And  on  these  several  grounds,  the  propounder  excepts  tpf 
rulings  and  decisions  of  the  Court,  objected  to,  asaboreiti^ 

Hall  &  Carey,  Poe,  Nisbet  &  Poe,  for  plaintiff  in^ 
Floyd  &  Goode,  for  defendant. 
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ke  Court. — Li  mimcin,  J.,  dclivoriu^  tlu' (ijiinioii. 

TIic  first  error  ;i:<sl;rije(l  in  tliis  cn.^o  is,  in  porinittiii;^;  the 
»ra  to  prove  Avliat  Elijah  Thoinj)r-uii  sAVore  to,  on  the  for- 
il  of  this  cause,  he  ]n\]v^  (had  :  hv  iisiu^'  his  testimony 
rporated  in  tlie  hricf  of  evidence  atrreeil  uimn,  on  the 
for  a  new  trial  in  tlie  same  eanse. 
iiissisted  that  the  rule  of  evidmee  re<iuires  that  a  witness 
be  pro<liiced  who  Ijeard  the  deeeasol  swear  on  the  for- 
il ;  and  that  this  is  not  only  tlie  best,  ]»ut  tlie  only  proof 
3  Court  is  authorized  to  receive. 

This  species  of  tesliniony  constitutes  an  exception  to 
3  rejeetin^  hearsay  trvidcnce  ;  and  is  founded  in  tlie  ne- 
of  the  ea.se.  Its  allowance  is  pernns>ive  only  :  that  is 
the  evidence  need  n< it  he  lost ;  hut  a  \}{}r aon  ma j/ he 
;o  prove  what  the  deceased  ^\itness  testified  to,  on  the 
trial.  But  tlie  ]iractice  is  l»y  no  means  so  restrictive  as 
osed.  And  it  nmst  yield  <if  course  to  the  paramount 
hicli  requires  the  hest  i  videnee  to  he  adduced,  which 
urc  of  the  ease  will  admit  of. 

Can  it  he  doubted  that  the  ])roof  taken  down  in  writing 
reed  on  fts  tno\  under  the  eye  and  sjinction  of  the  Ctmrt, 
)T  than  the  recollection  of  any  ht»dy  as  to  what  the  tie- 
Witness  dill  swear  ?  So  far  from  exeludin<r  this  testi- 
we  should  seriously  douht  whether  the  Court  would  not 
rted,  had  it  achnitted  the  other,  which  is  inferior,  while 
;hcr  proof  was  in  existence,  and  in  the  power  of  the  party 
bee. 

The  next  complaint  is,  in  sufTcrin;^  the  depositions  of 
Sierry  to  be  read  to  the  jurj^,  when  she  had  failed  to  an- 
dly  the  third  cross  interrogatory. 
contest  in  this  case  was  as  to  the  testamentary  capacity 
L  Charity  Walker.  Mi-s.  Clieny  was  asked,  "  Did  any 
if  or  asnifit  her  in  inakintj  contnicta  f  And  tchile  you 
fceftr  her  did  shr.  it  of  mannor  vntirvly  hrr  hiiIch  nf  hatter 

g%r 

Answer  was,  "  She  did  in  i^art  only.'' 
UL.  XIV.  82 
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The  response  is  Rhort,  but  it  is  expressive ;  and  applies  W 
both  branches  of  the  inquiry.  It  instructs  the  jury  an  to  tha 
matter  about  which  they  were  desirous  to  be  informed,  namely 
that  the  Testatrix  attended  only  in  part  to  making;^contracti 
and  the  management  of  her  affairs  ;  and  in  jiart  was  assiBtec 
by  others.  This  is  the  sum  and  substance  of  the  answer ;  and 
it  is  sufficient,  we  think,  to  prevent  the  testimony  from  bdii| 
rejected  on  the  trial  in  the  last  resort — especially  as  the  intea 
rogatrirics  had  been  in  oflRce  for  a  length  of  time  and  no  objea 
tions  had  been  filed  to  their  return  or  execution. 

[5.]  The  next  objection  is  as  to  the  admissibility  of  the  tes 
timony  of  John  J.  Grant.  First,  In  allowing  him  to  be  offin^a 
in  8ur-rebuttal,  when  he  should  have  been  examined  in  repfcn 
And  Secondly,  In  suffering  him  to  come  in  the  next  momirs 
after  the  case  ha<l  been  closed  the  over-night,  and  explain  ■ 
evidence  as  given  in,  the  previous  day. 

The  rule  of  practice  in  the  introduction  of  testimony  is,  tfc 
the  plaintiff  shall  first  bring  forward  all  the  te^^timony  thatg-^ 
to  establish  his  claim  ;  the  defen<lant  shall  then  introduce  Z 
proof  upon  matters  of  defence,  and  his  testimony,  rebutting  ^ 
proof,  adduced  by  the  plahitiff;  then  the  plaintiff  by  his  pXT4 
rebutting  that  of  the  defendant.  And  after  the  plaintiff  i 
introduced  his  proof,  establisliing  his  case ;  and  the  testinxca 
of  the  defendant  has  been  heard,  the  plaintiff  is  not  entitled^ 
a  matter  of  right,  to  introduce  additional  proof  in  chief.  ^X^ 
Court,  however,  has  the  discretionary  power  to  relax  the  p*^ 
tice,  where  justice  requires  that  it  should  be  done :  and  * 
judgment  of  the  Court  will  not  be  reversed  for  the  relaxatPi^ 
of  the  rule,  or  refusal  to  relax  it,  unless  the  error  be  gros&  ^^ 
palpable. 

[6.]  I  am  aware  that  to  prevent  delay  or  unnecessary  w»-^ 
of  time,  that  rules  of  practice  have  to  be  adopted  in  all  OhE^ 
of  justice.  And  while  they  are  not  so  binding  as  those  ert^** 
lishing  righti^,  they,  nevertheless,  should  not  bo  departed  fx^^ 
for  trivial  causes.  And  among  these  rules  is  that  which  re^^ 
lates  the  order  of  examining  witnesses — one  of  great  importan^^ 
and  Without  which  jury  trials  would  bo  interminable  and  iB 
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Still  I  must  say,  that  so  mucli  averse  am  I  to  withhol- 
:imony,  tli.it  I  can  lianlly  conceive  of  a  case  so  gross  and 
e  tliat  I  should  feel  constrainetl  to  control  the  discretion 
Circuit  Jud;:e,  from  receiving  at  aju/  time  additional 
atory,  cumulative  and  corroborative  evidence  of  factH 
sly  ]»rovtMl,  or  which  tends  to  strengthen,  add  force  or 
lity  to  such  evi<lence. 

And  as  to  the  privilege  of  explanation  which  was  affbr- 
witness,  the  ni'xt  morning,  a  douht  or  hesitation  to  allow 
>uld  have  deserved  the  r<^l)uk(^  of  tliis  and  every  other 
I.  A  witnes?4  through  forget  fulness,  or  iniMlvertcncc, 
}a  a  fact :  upon  rellectidn,  he  discovers  the  mistake,  and 
» rectify  it.  Wouhl  it  not  he  monstrous  to  deny  him 
ilcgo  ?  Is  it  not  line  to  him,  apart  from  any  other  con- 
Dn?  Slmuld  he  fail  to  make  the  application  so  soon  oa 
5t8  the  error,  he  woul<l  be  guilty,  undoubtedly,  of  moral, 
F  legal  i)e7;]]iry.  And  for  the  Court  to  refuse  him  per- 
to  make  the  correction,  would  be  to  transfer  the  guilt 
3  conscience  to  theirs. 

The  next  ftlass  of  errors  may  be  considered  together. — 
Bta  in  allowing  the  testimony  of  John  Brown,  Mrs.  Che- 
Isha  IVrryman  nn«l  Mary  l>arron.  And  the  main  objec- 
:he8c  witnesses  is,  althcm^h  minor  matters  arc  specified, 
y  were  suflered  to  give  their  opinion  as  to  the  sanity  of 
olker,  without  furnishing  the  facts  upon  which  their  rc- 
opinions  were  pretlicated. 

uld  be  an  unnecessary  consumi)tion  of  time  to  examine 
sly  the  depositions  of  these  several  witnesses.  We  have 
carefully,  and  there  is  not  one  of  Ihem  that  docs  not 
ne  fact  or  circumstance  relative  to  the  conduct,  convcr- 
p  condition  of  the  Testatrix,  which  would  justify  the 
on  of  their  opinion,  according  to  the  rule  prescribed  by 
xrt  in  the  case  of  Pottn  ct  aL  rs.  Home,  JJxr,  (()  Oeo. 
J4-)  Our  opinion,  therefore,  is,  that  this  exception  is 
taken. 

f  have  l>een  two  verdicts  against  this  will.  We  see  no- 
ither  in  the  testimony  or  the  various  rulings  of  the 
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Court,  wliicli  in;ikc3  it  a  duty,  on  our  part,  to  send  this  case 
back. 

Judgment  aflfirmcd. 


No.  ^V), — l)oi:  rr  dcm.  MrcirAiMi  Smalley  Jr.  and  Andb 
Scott,  pLiintifts  in  error  m.  RoK  &  Daniel  McKilvah 
defendants. 

[1.]  WIkto  nn  instrmni'iit  was  olton-tl  as  n  frnuit  from  the  State,  purport-^ — l^Eng 
t«»  1»e  und'T  s<m1.  \v{  liaviii;^  n()iinpn\"=>ion  ofihe  Great  Scil  attAchcd,  bu  — ^^t  in 
all  other  re^iieet-^  rrjrular  ami  tonual,  uiul  bavin;?  in  It?  appoirancc  no uii  "^*'kl 
of  ?u««pieion  ;  upon  iiroof  of  tlie  eKisteneo  of  sueh  ori«ciQ>il  ^ant  by  the  j-  ■■  "^o^ 
diK'tion  of  a  r«»])y  fmiii  the  »Siirvi'yor  Generars  ofliee,  and  upon  prooT  "7 

plaintifl".s  h.vsi»r,  that  he  had  maile  ililijxeiit  inquiry  of  the  grantee,  fE_  ^cz)m 
whom  he  ha«l  received  \\\o  instninuMit  in  that  slate,  for  the  seal,  and  "^^P^*^** 
infornied  l»y  him  that  it  had  been  lost  or  destroyed  :  JFM  that  the  inr^fc"  "^CH- 
mentmij:ht.  j.roperly  1»«'  admitted  in  evidence,  as  a  grant  from  the  Stat^'  — 

[2.]  The  sij^natnre  of  the  (Jovernor's  Secretary  is  not  necessary  to  the  vir^  ^Pid- 
ity  of  a  «^rant.  an. I  theri'fon'  not  mat»>ruil ;  Jind  as  a  eonse<iueuce,  a  vari^c^*-^  "^^ 
between  the  nani«'  of  the  Sc'crctary  as  sii:?ned  to  the  orijrinal,  and  the  *:^  ^^^VJ 
Ijrant,  where  tlie  two  a^ri-c  in  all  other  respects,  is  not  such  a  material  ^^^"^  ^^' 
anee  as  shonld  cansi*  a  Conrt  Ut  reject  the  copy  (issued  fntmthe  Sui H'  ^■=^**' 
Generars  office)  as  evidence,  that  the  orljximil  at  the  same  time  tend. -^2^^  '^ 
had  been  there  reiristcred. 

Ejectment  in  Dooly  Superior  Court.     Tried  before  Jim-^^^8® 
Powers,  April  Term,  ISoS. 


This  cause  boin;;  l)ofore  the  jury  for  trial,  the  plaintiff 
dcred  in  evidence  a  copy  grant  from  the  Stiite  to  Mi<^^ 
Smalley,  Jr.  covcriuir  the  premises  in  dispute.     The  copjT 
tentlered  for  tlie  pur]M>se  of  lnyin<5  a  foundation  tb  cnaMe 
4lrew  Scott,  nnc  of  the  h-ssors  of  plaintiff*,  to  make  an  i 
touching  the  uuitilation  of  the  original,  >vhich  wanted  the  G^""''''"'^^^*^ 
Sea!  of  the  State. 

Scott  then  »tat<.Ml  mi  oath  that  he  received  the  original  ^^^^^^^^'*°^ 
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was  produced  in  Court)  from  Michael  Smalley,  Jr. ; 
e  Great  Seal  was  then  wanting  to  said  grant,  and  that 

made  search  for  it  and  couhl  not  find  it,  and  that  said 
y,  on  infiuiry,  had  told  him  that  the  Seal  was  lost  or  dc- 
1.  The  original  plot  and  grant  were  then  tendered  by 
r,  which  being  objected  to,  the  Court  re<iuired  the  copy 
jndered  at  the  same  time,  to  which  plaintiff  objected . — 
iginal  and  copy  being  then  offered  together,  were  objec- 
by  defendant,  on  the  ground  of  variance  between  them 
:  that  the  original  was  attested  by  E.  II.  Pierce,  Secro- 

thc  Executive  Department,  while  the  copy  purported 
5  been  attested  by  E.  Wood,  S.  E.  D.  The  objection 
tained  by  the  Court,  and  the  plaintiff  suffered  a  non-suit 
septed  to  said  rulings  of  the  Court. 

,REN  &  IIuMiMiKiK.s,  MiLLKR  &  IIall,  for  plaintiff  in 


WN,  Studbs  (fe  Hill,  for  defendant. 

\he  Court. — Staunes,  J.  delivering  the  opinion. 

We  arc  of  opinion  that  the  Court  below  should  have 
jd  the  instrument  tendered,  as  a  grant  from  the  State 
liacl  Smalley,  after  the  evidence  accounting  for  its  muti- 

jpt  as  to  the  loss  of  the  wax,  and  the  impression  of  the 
3cal  thereon,  the  instrument  seems  to  have  had  the  ap- 
80  of  being  genuine.  It  was  in  all  otlier  respects  regu- 
.  formal,  and  purported  to  be  under  the  Great  Seal  of 
tte. 

plaintiff's  lessor,  Andrew  Scott,  proposed  to  prove  the 
ce  of  an  original  grant,  such  as  was  offered,  by  a  copy 
Le  Surveyor  General's  office,  which  he  tendered.  Ho 
leonnted  for  the  loss  of  the  Seal,  by  stating  upon  oath, 
had  received  the  instrument  from  Michael  Smalley,* the 
^'.tjie  Seal  being  absent  therefrom;  that  ho  had  mado 
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the  most  diligent  inquiry  of  Michael  Smallcy,  and  wasinf 
by  him,  that  the  same  was  lost  or  destroyed. 

This  seems  to  have  been  sufficiently  exhausting  the  & 
of  information  in  endeavoring  to  account  for  the  loss  of  the 
and  after  the  above  proof  of  the  grant's  existence,  and  tl 
of  the  Seal,  according  to  the  modern  rules  of  evidence  ii 
cases,  we  think  the  Court  might  very  properly  have  al 
the  instrument  to  go  a.s  evidence  to  the  jury. 

This  was  not  an  alteration  or  change  in  the  instru 
which  miglit  be  supposed  to  be  suggestive  of  fraud,  or  imj 
design.  It  was  the  probable  result  only  of  accident,  < 
wasting  hand  of  time.  In  this  view,  it  would  seem  the 
reasonable,  that  upon  such  testimcmy,  this  instrument  e 
have  been  submitted  for  what  it  purporte<l  to  be,  viz  :  a 
from  the  State.     (1  GnuniJeaf  Ev.  oGO.) 

If  the  whole  instrument  had  been  so  mutilated  that  it 
not  have  been  read  in  all  its  parts,  or  so  that  fragments 
entirely  lost,  ancl  the  plaintift'  had  in  the  same  way  (as 
stated)  made  proof  of  its  original  existence,  that  he  had 
ved  it  thus  mutilated  from  the  grantee;  and  that  upon  di! 
inquiry  he  had  learned  from  that  grantee,  that  it  was  mut 
or  destroyed  by  accident  or  time  in  his  possession,  there  c 
no  doubt  that  the  copy  (which  has  no  seal  affixed)  would 
been  received  as  good  secondary  eviilence.  If  so,  whe; 
instrument  has  been  mutilated  by  loss  of  the  Seal  only, 
exactly  similar  proof  is  made,  a  fortiori^  the  instrument 
should  be  good  evidence. 

[2.]  We  think  that  the  variance  as  to  the  name  of  the 
retary  of  the  Executive  Department  should  not  have  bet 
lowed  to  influence  this  question. 

This  signature  of  tlie  Secretary  is  altogether  an  imma 
feature  of  the  grant.  It  is  the  signature  of  the  Governor, 
the  Great  Seal,  which  gives  it  effect  and  validity. 

It  is  possible,  tbat  according  to  practice,  one  Secretary 
have  sometimes  endorsed  this  memorandum  of  attestation 
the  original  grant,  anil  another  upon  the  register.  Hoi 
thii  may  be,  as  in  our  opinion,  the  Secretary's  signature  i 
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Ittdj  immaterial,  and  as  the  two  papers  in  this  case  entirely 
i6(nzicided  in  all  other  respectp,  the  paper  offered  as  the  copy- 
grant  might  have  been  very  well  received  as  such,  for  the  pur- 
pbse  for  which  it  was  offered. 
Let  the  judgment  he  reversed. 


No.  86. — Danikl  IIiGDON  (.'t  alj  plaintiffs  in  error  vs.  Stb- 
niEX  T.  Heard,  defendant. 

[1.]  The  looser  atpaniing  cannot  file  a  bill  in  his  own  right,  under  the  Act 
of  1764,  to  have  the  property  lost  i^ettliMl  upon  his  wife  and  children;  but 

■  a  bill  lirought  by  him  for  that  purpose,  may  be  amended,  by  making  him 
next  friend  and  guardian,  and  the  cause  proceed. 

]2.]  The  proper  remedy  under  that  Statute,  is  a  bill  in  equity. 

3.]  At  Common  Law,  and  in  Chancery,  no  jicrson  can  be  comivclled  to  testi- 
fy against  himself.  In  eipiity,  he  i.s  not  compelled  to  answer  to  any  ques- 
tion which  has  a  tendency  to  criminate  him,  or  expose  him  to  a  penalty  or 
forfeiture;  or  any  question  which  may  form  a  link  in  the  chain  of  evidence 
bj  which  crime,  penalty  or  forfeiture  irf  to  be  established. 

4.]  His  privilege  in  this  regard,  cannot  bo  waived  and  may  be  set  up  by  de- 
murrer, pica,  or  in  his  answer.  A  demurrer  on  this  ground,  docs  not  go 
to  the  jiiri.sdiction  ;  but  complainant  has  the  right  to  proceed  and  make  out 
hia  case  by  other  testimony. 

6.]  These  privileges  do  not  extend  to  cases  under  the  Statute  of  Ann,  as  re- 
gards property  and  securities  won  at  gaming ;  nor  to  cases  under  our  Act  of 
lY64|Upou  the  same  subjects — those  acts,  by  express  enactment,  requiring 
the  defendant  to  answer. 

•.]  Our  Act  of  17G4  is  not  in  conflict  with  the  Federal  Constitution;  be- 
eanBO  the  defendant's  answer,  in  cases  originating  under  it,  cannot  be  read 
•in  evidenco  against  him,  in  any  crinunal  i)roceeding  whatever. 

In  Equity,  in  Macon  Superior  Coui-t.     Decided  by  Judge 
?6wsR8,  March  Term,  1853. 

::^IK8  was  a  bill  filed  by  Stephen  T.  Heard,  setting  forth, 
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that  iu  October,  1852,  the  defendants,  Higdon  and  another, 
had  met  the  eomphunant  in  the  City  of  Oglethorpe,  had  in- 
dnced  him,  while  intoxicated,  to  play  "with  them  at  cards  ;  and 
had  won  from  him  a  consi(leral)le  amount  in  money  and  notes, 
and  a  lot  of  la  ml  in  Oglethorpe,  to  which  they  had  procured 
him  to  sign  a  deed  of  conveyance  to  them  ;  and  also  induced 
liim,  in  payment  of  his  losses  to  them  at  cards,  to  assign  to 
them  a  bond  for  titles,  which  he  held  to  another  lot  in  said  city, 
a  great  part  of  the  purchase  money  of  which,  he  had  previous- 
ly paid.  The  bill  prayed  for  a  discovery  of  the  facts ;  and 
that  defendants  be  decreed  to  refund  what  they  had  won  from 
complainant,  and  to  deliver  up  said  deed  and  bond  for  titles; 
and  that  the  property  be  settled  on  the  wife  and  children  of 
complainant,  in  terms  of  the  Statute. 

To  this  bill,  the  defendants  demurred,  on  the  following 
grounds,  to  wit: 

1st.  That  complainant  had  not  made  such  a  case  as  entitled 
him  to  a  discovery  or  to  relief. 

2d.  Because  he  had  an  ailecjuatc  remedy  at  Common  Law. 

3d.  Because  the  bill  should  have  been  brought  in  the  name 
of  the  wife  and  children  of  complainant,  and  not  in  his  o^Ti. 

4th.  Because  the  laws  of  this  State,  compelling  a  discovery 
of  gaming  transacti(»ns,  arc  unconstitutional ;  because,  such 
transactions  are  criminal,  and  the  said  Acts  do  not  grant  an 
absolute  and  unconditional  release  from  punishment. 

5th.  Because  the  defendants  could  not  make  the  discovery 
sought,  without  criminating  themselves,  and  incurring  penalties. 

The  demurrer  was  overruled  by  the  Court ;  to  wliich  defend- 
ants excepted. 

MiLLEK  &  Hall,  for  plaintiffs  in  error. 

Stubbs  &  Hill,  for  defendants. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  Statute  under  which  this  bill  was  filed,  declares 
that  mortgagrs,  securitie;i,  i*r  other  conveyances  of  lands,  ten- 
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Cements  and  hcrcdit amenta,  executed  on  account  of  money  lost 
iit  gaming.   ■'  Sliall  inure  and  be  to  and  for  the  sole  use  and 
"benefit  of,  and  shall  devolve  upon,  such  person  or  persons  as 
^liould  or  mi«rht  have,  or  he  entitled  to  such  hmd.s,  tenements 
«Md  hereditaments,  in  case  the  ^rrantor  nr  ^rr;lntec.s  thereof,  or 
•fcle  person  or  persons  so  encuiul»crin,Lr  tln^  same,  Innl  been   nat- 
"lirally  dead ;  and  as  if  such   nmrtL'Ji^'cs,    securities,  or  other 
oonveyanees,  had  been  made  to  such  jurson  or  persons  so  to  be 
entitled,  after  the  decease  of  tlic  ]»crs<)n   or  persons  so  encum- 
bering the  same."     {(SfhKH  N,  />.  T:i»».)     It  is  broufrht  by  the 
Iiusl)and  antl  father  of  the  family,  who  are  entitled  to  the  pro- 
perty lost — he  bein^  the  loser  at  cards  ;  and  the  ]>rayer  is,  that 
it  be  settled  upon  his  wife  and  children,  who  would  be  his  heirs 
if    he  were  naturally  ilead.     'I'lie  dcniurnr  claims,   and  right- 
full  j,  that  he  has  no  ri;rht  in  Knuity  or  ai  liaw,  to  the  money 
lost;,  the  conveyances  and  incumbrances,  or  any  interest  what- 
ever in   the  same  :  and  therefore  no  ri^ht  to  sue.     This  is  all 
trvio.     We  think,  however,  that  the  bill  is  amendable  as  to  the 
character  of  the  complainant,  so  as  to  make  it  a    bill   brcMight 
^y  the  wife  ami  children,  by  their  next   friend    and  guardian, 
the  present  plaintiff;  and  direct  that  it  be  so  amende<l.    Chance- 
ry Can  then  jiroceed  to  decree  such  a  settlement  on  them,  as  it 

^'^^y  deem  wise  and  just,  in  accordance  with  the  iiraver  of  the 
bill. 

t2.]]  As  to  their  remedy,  they  have  none  that  is  adequate  at 

*^'^.       Bur  iliis  ]ioint  is  set  at  rest  by  the  Statute,  which  re- 

4^r'<5s3  the  winners  to  answer  to  a  bill  tiled  to  discover  the  mon- 

^  ^^^   other  things  won  ;  and  thus  indicates  the  remedy.     Were 

.    ^  -^Vct  silent  as  to  the  remedy,  it  would  be  easy   to  show  that 

^l\jecis  can  only  be  carried  (ait  in  a  Court  of  Ecjuity. 

t^-]  With  confidence  and  ability,  the  counsel  for  the  plain- 

*J^^  in  error,  claims  that  the  bill  nmst  be  dismissed  on  demurrer ; 

^U.V4se,  both  by  tlic  Law  of  Chancery  in  iireat   Britain,  and 

^  ^Ixc  Constituticm  of  the  United  States,  they  cannot  be  com- 

*^*^o<l  to  answer.     If  they  were  protected  from  a  compulsory 

.     ^'^^^r,  the  bill  would  not  be  dismissed.     The  protection   ex- 

^^^  to  tic  charges  in  the  bill,  which  relate  to  the  facts  and 

TOL.  XIV.   33 
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circumstances  of  the  gaming.  Without  discoveiy  as  to  theaei 
the  comphiinants  would  have  the  right  of  i»rocccMling  with  their 
cause,  and  of  proving  their  case  by  other  evidence, 

[4.]  When  sustainable,  the  demurrer,  in  these  cases,  does 
not  go  to  the  jurisdiction  of  the  Court ;  but  alone  to  the 
charges,  which,  if  answered,  would  subject  the  defendant  to  a 
penalty  or  forfeiture — or  tend  to  subject  him  to  a  prosecutioii. 
But  neither  by  the  Constitution,  nor  by  the  practice  in  Chance- 
ry, are  the  defendants  protected  in  this  case.  A  defendant 
cannot  be  obliged  to  discover  what  may  subject  him  to  a  penal* 
ty  or  forfeiture,  or  criminal  accusation.  The  doctrine  is  well 
settled  in  England  and  America,  that  no  man  is  bound  toaccua^^ 
himself  of  any  crime ;  or  to  furnish  any  evidence  to  convicte 
himself  of  any  crime.  The  maxim  of  the  Common  Law,  ia 
nemo  tencUir  seipsum  prodere.  The  Courts  of  Chancery  liaT0 
adopted  it ;  and  it  is  now  fully  conceded  in  that  jurisdiction, 
that  no  person  shall  be  obliged  to  discover  what  may  even 
tend  to  subject  him  to  a  penalty  or  punishment ;  or  to  thit 
which  is  in  the  nature  of  a  penalty  or  puiiisliment.  The  pro- 
tection thus  accorded  to  the  citizen,  is  not  limited  to  castt 
where  the  (question  or  answer  has  a  direct  tendency  to  criminate 
him,  or  to  expose  him  to  a  penalty  or  forfeiture ;  but  he  is  pro- 
tected from  answering  any  question  which  may  form  a  link  in 
the  chain,  by  which  such  cases  arc  to  be  established.  The 
privilege  may  be  asserted  by  demurrer,  or  by  plea,  or  it  may 
be  set  up  in  the  answer.  [Ston/'s  Eq,  Pha,  §  §  57^,-6,-7,-8, 
525.  Mifford'ff  Eq.  PL  by  Jeremy,  105,  2<S«.  Coirperg  Eq. 
PI  204,  206,  207.  Story  s  Eq.  Jurisp,  §  14,  W.  BecaM9 
Eq.  PL  258  to  271.  2  Atk.  393.  9  PaUje  IL  580.  10 
Ibid.  210.  1  Atk.  B.  539.  Parkers  P.  159.  1  Young'B 
R.  308, 317.  16  Vesey  E.  242,  11  Ibid.  525.  1  Ibid,  246. 
5  Beavan  381.)  The  defendant  cannot  even  waive  this  pro- 
tection, for  the  law  is,  in  this  regard,  his  guardian.  {Lee  vti 
Read^  5  Beavan,  381,  385.  The  doctrhie  has  been  rcoog- 
niaed  by  this  Court,  in  MarshaJl  vs.  Riley.     (7  Ga.  R.  367.) 

[5.]  An  exception  to  these  rules  in  Chancery,  in  England, 
is  found  in  cases  originatiii;:;  under  the  Statute  of  Ann,  agidnafc 
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gaming  ;  because,  by  the  Statute,  the  defendant  is  required  to 
answer.  It,  therefore,  to  the  extent  of  the  cases  contemplated 
therein,  repeald  the  settled  Law  of  Chancery. 

Our  Statute  of  1764,  is  a  substantial  copy  of  tlie  Statute  of 
Ann,  and  contains  a  like  requirement,  that  the  defendant  shall 
answer ;  an<l  it  tlierefore  repeals  the  general  Law  of  Chancery, 
so  far  as  this  case,  and  all  others  originating  under  it,  are  con- 
cerned. 

[6.]  Nor  is  this  Act  in  conflict  with  the  Constitution.  That 
declares  that  no  person  shall  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself.  Literally,  the  Constitu- 
tion does  not  go  as  far  as  the  Common  Law ;  but  its  spirit  and 
intent  covers  the  whole  ground.  By  it,  all  persons  are  pro- 
tected from  furnishing  evidence  against  themselves  which  may 
tend  to  subject  them  to  a  criminal  prosecution.  And  they  get 
that  protection  thus.  Answers  filed,  in  cases  originating  under 
the  Act  of  1764,  cannot  be  read  in  evidence  against  them,  in 
any  criminal  case  whatever.  They  are  excluded  by  the  Con- 
stitation. 

Let  the  judgment  below  be  affirmed. 


3Io.  87. — Henry  B.  Latimkr,  Guardian,  &c.,  plaintiff  in  er- 
ror, V8.  James  F.  Alexander,  defendant. 

f  I.]  A  mofstor  cannot  aljsolve  liimst-lf  from  tlie  lopal  nnd  equitable  obligation 
to  take  care  of  his  .-jIjivc  ;  nnd  if  he  refuse  to  do  so,  he  is  liuble  for  medi- 
cal and  other  relief,  furnished  by  others. 

^2.]  If  a  slave  be  hired  to  an  insolvent,  or  be  out  of  the  possession  of  tho 
hirer,  and  be  placed  in  a  situation  torecjuire  instant  and  indispensable  med- 
ical aid  or  other  us^'istanee;  in  such  a  case,  the  owner  as  well  as  the  hirer, 
would  probably  be  liable  for  necessary  medical  and  other  services. 

t^'l  The  hirer  of  tlu;  slave,  and  not  the  poneral  owner,  is  liable  in  an  action 
far  medicine  and  medical  services  rendered  the  slave,  ^hUo  lYvu  V^nxv  i)\ 
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hiring  continued — the  services  and  medicine  not  being  rendered  at  the  re 

quest  of  the  owner,  but  at  the  request  of  the  hirer. 
[4.]  A  particular  custom  in  a  county,  that  the  general  owner  shall  pay  th 

cxpcn.'^es,  does  not  supercede  or  control  the  legal  principle. 
[5.]  The  hirer  of  a  negro  is  not  entitled  to  an  abatement  from  the  price,  oi 

account  of  the  Bickncss  of  the  negro,  unless  the  sickness  originated  ii 

causes  existing  at  the  time  of  the  hiring,  and  which  were  unknown  to  th 

hirer. 
[6.]  The  hirer  of  a  slave  is  bound  to  use  ordinary  diligence,  in  regard  toth 

health  of  the  slave;  that  is,  such  diligence  as  a  prudent  man   commonl; 

takes  of  his  own  slave;  and  this  ordinary  diligence  is  to  be  employed,.  ]|( 

onl}'  in  protecting  the  slave  from  danger  and  disease,  but  likewifc  In  dii 

covering  disease,  if  it  exists,  and  in  its  treatment  also. 
[7.]  If  the  hirer  of  a  slave  fail  to  perform  his  duty,  in   sup(>lying  the  sUi 

with  medical  and  other  necessary  assistance,  the  owner  may  do  it,  and  loo 

to  the  hirer  for  re-imbursement. 
[8.]  Under  special  circumstances,  the  hirer,  although  primarily  liable  to  tl 

physician,  might,  nevertheless,  be  entitled  to  relief,  as  between  the  own 

and  himself,  especially  in  a  Court  of  Equity. 
[9.]  If  a  slave,  hired  for  general  and   common  service,  be  employed  at  a 

hazardous  business,  witiiout  tlic  con.^cnt  of  the  owner,  and  deatb,  or  an 

other  damage  ensue,  the  hirer  would  make  himself  liable  for  the  injury. 
[10.]  Notwithstanding  the  hirer  be  answerable,  in  theab.-c:i.;u  of  any  agree 

ment  to  the  contrary,  for  expenses  attendant  on  the  sickiK'.'Js  of  a  slave,  it  i 

competent  to  protect  himself  by  contract. 

Assumpsit,  in  DcKalb  Superior  Court.  Decided  by  Judg 
Hill,  April  Term,  18r>3. 

The  facts  of  this  case  were  as  follows : 

The  plaintiff  in  error  hud  hired  a  negro  man  to  Joeep 
Thompson,  in  the  City  of  Atlanta,  for  a  year.  During  thi 
period,  and  while  the  negro  was  in  the  possession  of  Thompsoi 
he  was  attacked  with  small  pox.  Thompson  immediately  ctA 
ed  in  Dr.  Alexander,  the  defendant  in  error,  as  o  physician,  1 
attend  the  negro,  without  previously  notifying  his  owr^r  thi 
ho  was  sick. 

Dr.  Alexander  attended  on  the  negro;  and  on  the  refusal: < 
the  owner  to  pay  his  bill  for  so  doing,  brought  this  action  ton 
cover  the  amount. 

No  contract  was  shown  between  the  owner  and  the  hirer,  i 
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to  who  was  to  pay  for  medical  services,  in  case  of  sickness ; 
bat  the  testimony  of  several  physicians  was  offered  and  admit- 
ted, to  the  effect,  that  it  was  their  practice  to  charge  the  owner 
in  such  cases.  A  physician  yfus  permitted  to  testify  his  opin- 
ion, that  the  small  pox  is  a  dangerous  disease;  though  ho 
stated  that  he  had  never  seen  a  case  of  it.  To  the  above 
stated  testimony,  defendant  objected ;  and  excepts  to  its  ad- 
mission by  the  Court.  It  appeared  in  testimony,  also,  that  the 
owner  of  the  slave  resided  in  the  county,  six  or  eight  miles 
from  Atlanta ;  that  a  great  deal  of  alarm  existed  on  account 
of  the  small  pox,  while  it  prevailed  in  Atlanta ;  and  that  in- 
tercourse between  the  town  and  country  was  very  much  ob- 
Btructed  by  that  alarm,  though  no  legal  obstacle  was  inter- 
poeed. 

This  testimony  was  offered  as  a  reason  why  the  owner  had 
not  been  notified  of  the  negro's  sickness. 

The  testimony  being  closed,  the  Court  charged  the  Jury, 
that  if  the  slave  was  in  such  a  condition  that  there  was  not 
time  to  notify  the  owner,  without  probable  injury  to  the  slave, 
that  the  hirer  could  call  in  a  physician ;  and  the  physician 
coald  collect  his  bill,  out  of  either  the  owner  or  hirer,  without 
notice  to  the  owner. 

The  jury  found  for  plaintiff  ;  and  the  defendant  excepted  to 
the  said  rulings  and  charges  of  the  Court. 

McRPUY  &  Collier,  for  plaintiff  in  error. 

Calhoun,  for  defendant. 

J5y  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

p.]  It  is  conceded  that  circumstances  might  exist,  which 

"^urnld  fix  a  responsibility  upon  the  owner,  not  only  without  his 

csoibflent,  but  even  against  his  dissent.     We  believe  the  case 

-^  JFairehild  va,  Bellj  (2  Brevard,  129)  to  bo  of  this  descrip- 

Thero,  the  owner  of  a  female  slave,  had  cruelly  beaten 

r^  and  had  driven  her  away  from  his  house  and  plantation, 

i  exposed  her  to  perish  for  want  of  food  and  from  the  i^vea 
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of  her  bruises ;  and  a  neighboring  physician,  from  motives  of 
humanity,  took  the  slave  under  his  protection,  and  afforded  her 
medical  and  other  relief.  It  was  adjudged,  and  we  think  very 
properly,  that  the  action  of  assumpsit  might  be  maintained,  to 
recover  from  the  owner  a  recompense  for  medicine  and  attend- 
ance, and  for  the  sustenance  of  the  wench  during  her  illnes8|  — 
notwithstanding  the  defendant  had  forbiddenhim  to  receive  the 
slave,  or  give  her  any  assistance. 

The  Court  considered,   as  every  enlightened  tribunal  would 
do,  that  the  ma.ster  was  bound  by  the  most  solemn  obligation, 
to  protect  and  preserve  the  life  of  liis  slave  ;  that  he  could  n<^ 
more  divest  himself  of  this  obligation,  than  could  the  husbanft.' 
and  father  the  duty  of  supporting  and  maintaining  a  wife  or 
child ;  that  the  slave  lives  for  his  master's  service  alone — ^hx^ 
time,  his  labor,  his  comforts,  are  all  at  his  disposal ;  and  tha'fc^ 
consequently,  the  duty  of  humane  treatment  and  medical  aaaiaH^* 
tance,  when  clearly  necessary,  ought  not  and  cannot  be  withholdL^ 
en  by  the  owner ;  and  that  if  he  cruelly  and  capriciously  attemi 
to  do  so,  the  aid  and  comfort  denied  by  him,  may  be  render&4 
by  another,  at  his  expense  ;  that  in  such  a  case,  the  master,  1 
ing  under  a  legal  and  cijuitable  obligation,  a  contract  and  liabil^ 
ty  will  be  implied,  from  the  reason,  justice  and  necessity  of  J 
case. 

But  this  is  a  case  where  no  other  person  is  substituted  ffc 
and  made  to  stand  for  the  time  being,  in  the  qtiasi  relatioc^ 
master  to  the  slave. 

[2.]  But  I  will  go  further.  In  my  opinion,  the  bare  ^m 
that  the  negro  had  been  hired  to  another,  does  not  necea 
and  under  all  circumstances,  ab.solve  the  owner  from  the  < 
which  he  owes,  both  to  the  slave  and  the  community,  to 
him  protection,  and  provide  for  his  wants  in  sickness  and  if. 
old  age.  Suppose  the  hirer  is  insolvent,  or  permit  the  Blav^»  *P 
absent  himself  from  him,  and  his  life  is  in  imminent  daaS'^^y, 
from  disease,  exposure  or  any  other  cause  ?  In  a  case  so  ^^^. 
cumstanced,  I  should  not  hesitate  to  hold  the  master  boiK^P^^ 
to  make  compensation  to  the  physician,  victualler,  clothier^-  * 
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any  other  good  Samaritan,  wlio  would  interpose,  through  hu- 
manity, to  administer  to  the  wants  of  the  suffering  slave. 

[3-]  But  the  cases  supposed,  are  not  the  one  before  us.  It 
ia  not  pretended  but  that  the  hirer,  Dr.  Thompnon,  is  abundant- 
ly aUe  to  pay.  The  negro  was  in  his  possession.  Nor  was 
the  emergency  so  sudden  and  pressing  as  to  take  the  case  out 
of  the  rule,  which  will  not  allow  one  man  to  make  another  his 
debtor  against  his  will ;  and  which  holds,  that  if  one  sees  my 
fence  out  of  repair,  ami  he  planks  it  up,  to  protect  my  proper- 
ty from  depredation,  that  he  can  neither  charge  me  with  the 
expense,  nor  afterwards  even  take  away  the  i>lank,  which  he 
has  nailed  to  my  posts. 

The  only  question  in  this  case,  then,  is  whether  Dr.  Alexan- 
der is  to  look  to  Dr.  Thompson,  who  employed  him,  for  his 
bill,  or  is  at  liberty  to  charge  Mr.  Latimer,  who  di<l  not  em- 
ploy him,  nor  have  any  knowledge  of  the  sickness  of  the  slave, 
or  of  the  plaintiff's  attendance,  although  he  resided  within  six 
or  eight  miles  of  Atlanta  at  the  time. 

The  Supreme  Court  of  North  Carolina,  in  Ifft/wood  vs.  Long^ 
(5  Iredellj  438)  have  answered  this  identical  iucpiiry.  They 
8£ty,  "We  think  very  clearly  the  fonner,  (Dr.  Tliomj)son.)  If, 
iz^deed,  the  slave  had  not  been  hired  out,  the  owner  would  not 
l><5  liable  for  the  physician's  bill,  unless  there  was  a  reijuest  of 
't'h.e  owner,  or  subseciuent  promise  to  j)ay.  At  least,  that  must 
Ih3  the  general  rule  ;  tliough  it  may  be  liable  to  an  exception, 
tlxat  where  it  is  a  case  of  life  an<l  death,  or  there  is  a  pressing 
^^cessity  for  immediate  assistance,  the  master  would  be  liable 
'oi-  the  attendance  that  was  in<lispi?nsablc  before  there  was  a 
^e^sonable  time  and  opportunity  for  notice  to  the  master.  But 
'^^i.lesa  in  a  case  of  that  kind — if  cirn  In  that — the  services  of 
^*^«  physician,  without  tlie  request  of  the  owner,  and  at  the  in- 
•^Urncc  of  the  slave  or  any  one  else,  nmst  be  deemed  gratuitous 
**^  respect  to  the  master.'* 

The  Court  notice  the  deeision  of  Lord  Kenyon,  at  Nisi 
^^^U8j  in  Scarman  vs.  CastclL  (1  .h\</^.  It*'jf.  -70)  where  it  was 
^^Id,  that  the  master  was  liable  for  medicine  for  his  servuut, 
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while  in  his  8ervice,  upon  the  same  ground  that  he  was  bounJ^^^ 
to  provide  food  and  lodging  for  him ;  and  then  proceed : 

"  But  surely  if  liable  at  all,  he  ought  not  to  be,  until  nodo : 
of  the  necessity,  and  his  refusal  or  neglect  to  provide  proper  &I 
tendance  and  medicines."     But  the  very  reasons  given  in  tB 
case,  says  Judge  lluffin,  ''  Show  that  this  plaintiff  cannot : 
cover  ;  for  the  liability  is  confined  to  the  case  in  which  the  i 
vant  is  under  the  master's  roof,  as  a  part  of  his  family, 
put  upon  the  same  footing  as  that  for  necessary  food ; 
placing  the  legal  liability  in  this  case,  upon  the  person  who  1 
in  possession  of  the  slave — who  Avas  also  the  employer  of  1 
plaintiff." 

"In  this  Court,  there  has  been  no  case  of  this  kind  befa 
for  we  believe  it  has  never  been  suggested  hitherto,  that  the 
versioner.  if  he  may  so  be  called,  merely  as  such,  waa  lia.-'VtDjQ 
for  medical  services  for  the  slave,  more  than  for  his  food,  w'>"^   lie 
hired  out,  where  they  had  been  rendered,  not  at  his  reqiL^^&^t^ 
but  at  that  of  the  possessor." 

The  case  of  Jones  vs,  Allen,  [Ih,  473)  was  the  same  as  'fc'fc^aat 
of  Haywood  vs.  Long^  except  that  the  plaintiff  offered  to  pro-  ^^e, 
as  he  attempted  to  do  in  the  case  under  consideration,  th^^  in 
the  section  of  the  county  where  the  hiring  took  place,  it  •*  ^M 
the  custom  for  the  owner  and  not  the  hirer,  to  pay  for  me<3i^  <■! 
attendance  on  a  slave.  The  Court  again  held,  that  there 
no  doubt  of  the  liability  of  the  temporary  owner  of  hired  sic 
for  the  expense  of  their  maintenance  and  medicine  dBt^cnng 
sickness ;  and  that  the  general  law  upon  that  point,  must  ^cDpc- 
rate,  and  could  not  be  controlled  by  any  understanding  to-  ^^ 
contrary  in  particular  neighborhoods :  that  there  was  n.^^  * 
tablished  general  custom  on  the  point ;  for  if  there  was^  ^^^ 
would,  in  truth,  be  the  law^.  But  that  a  mere  local  usage  ^  ^  • 
small  part  of  the   country  cannot  change  the  law,  and.  ff^ 

the  plaintiffs  an  action  against  one  man,  when  they  wer*^^  ^^ 
ployed  by  another. 

This  question  has  been  made  and  determined  in  the  C-^  «^Hffto 
of  South  Carolina.     In  the  case  of  Wells  vs.  Kennedy ^  Q^^  'V 
Cord's  Rep.  182)  the  Court  of  Appeals  of  that  State         ^^^ 
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\Bt  the  general  owner  was  not  liable  for  the  doctor's  bill, 
ther  by  the  rules  of  law,  or  the  policy  of  the  country ;  for 
At  the  hirer  had  no  more  right  to  throw  the  expenses  of  the 
sgro's  sickness  upon  the  general  owner,  than  to  an  abate- 
lent  of  the  hire  during  the  perioil  of  sickness. 

As  early  as  1823,  it  was  decided  in  our  sister  State  of  Ala- 
una,  that  the  hirer  of  a  slave  is  bound  to  pay  the  physician 
«•  his  services  ;  and  that  the  owner  was  not  liable,  unless  he 
Sid  requested  the  services  of  the  phyj:«ician.  (Sleeker  vb. 
Iuldre99,  Minor  H  Rep.  100.) 

And  this  decision,  made  at  this  early  period  of  the  history 
r  the  Supreme  Court  of  that  State,  being  the  first  year  of  its 
rganization,  has  been  acquiesced  in  and  considered  as  law 
nee  that  time.     See  Gibson  v»,  Andrews^  {A  Ala.  Hep,  766.) 

Cases  from  other  slave  States  might  be  cited.  I  am  content 
ith  these  which  have  been  adduced— coming,  as  they  do,  from 
nr  nearest  neighbors  on  both  sides,  and  States  whose  social 
mdition  is  so  similar,  in  all  respects,  with  our  own. 

[4.]  That  a  contrary  understanding  prevails  in  some  portions 
r  our  State,  we  know  to  be  true  ;  and  one  that  has  originated 
itirely  in  considerations  of  policy.  It  has  been  supposed, 
tat  slaves  that  are  liired  are  more  likely  to  be  neglected,  if 
\B  temporary  owner  is  made  liable  for  physician's  bills.  But 
9  apprehend,  that  when  the  wbole  law  regulating  this  con- 
act  is  properly  understood,  that  no  such  consequences  will 
llow. 

[5.]  It  is  now  settled  in  this  State,  that  one  to  whom  a  slave 
hired  for  a  year,  is  entitled  to  no  abatement  of  the  price,  be- 
rdse  of  the  death  of  the  slave,  after  the  commencement  of  the 
mi-  This,  of  itself,  will  constitute  a  strong  motive  for  t»king 
dCB  of  the  slave  ;  the  hirer  seeing  that  he  is  bound  to  pay  for 
ye  negro,  for  the  time  stipulated,  living  or  dead. 

Then  again,  it  never  has  been  supposed,  I  think,,  that  the 
irer  is  entitled  to  a  discount  for  the  loss  of  the  service  of  the 
Bgro  hired,  on  account  of  sickness,  unless  it  originated  in 
Utties  existing  at  the  time  of  the  hiring,  and  wliich  were  un* 
DOwn  to  the  hirer.  For  all  purposes,  the  law  looks  upon  thui 
VOL.  xn^  34 
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contract  as  quasiy  a  sale  ji?ro  tempore.  All  the  owner  undertakes 
is,  that  the  negro  is  sound  at  the  time  ;  and  the  hirer  takes  the 
chance  of  his  remaining  so.  And  here,  again,  is  a  direct  ap- 
peal to  the  interest  of  the  hirer,  to  take  care  of  the  slave, 
that  he  may  be  able  to  perform  the  scrvi(;e  for  which  he  yraa 
employed. 

[6.]  But  besides  this,  and  what  perhaps  is  not  so  well  imdcnv 
stood,  the  hirer  of  a  slave  is  hound  to  use  ordinary  diligence  in 
regard  to  the  health  of  the  slave ;  that  is  such  diligence  a«  a 
prudent  man  commonly  takes  of  his  own  .slave,  placed  in  like 
circumstances.  He  must  not  only  us(»  ordinary  diligence  in 
protecting  the  slave  from  danger  and  disease,  hut  ordinary  dil- 
igence in  discovering  disease  if  it  exists;  and  ordinarj-  dili- 
gence in  its  treatment. 

[7.]  And  failing  to  perform  his  duty  in  this  ])articular,  the 
hirer  will  not  only  make  himself  personally  resp^msiblc  to  the 
owner  for  what  injury  results  from  his  negl«M-t,  but  the  owner 
himself  would  have  the  right  to  supply  the  necessary  medical 
aid  and  look  to  the  hirer  for  remuneration. 

In  ad<lition  to  all  this,  the  owner  may  still  furnish  any  sup- 
plementary assistance  which  he  may  see  fit.  Fixing  the  legal 
liability  upon  the  hirer,  does  not  preclude  liiiii  from  indulging 
to  any  extent,  his  wishes  in  this  respect.  Ami  so  far  from  re- 
jecting his  proposed  aid,  the  hirer  will  be  gratiiiiMl,  iio  doubt,  to 
have  him  cooperate  in  curing  the  slave  ;  for  it  is  his  interest  to 
have  all  his  diseases  speedily  healed. 

Whether  this  case  then  is  to  be  determine*!  )»y  the  principles 
of  Law  or  the  policy  of  the  Courts,  we  are  wt-ll  satisfied  that  thi* 
action  cannot  be  maintained.  There  is  no  privity  «»f  eontnict- 
between  Dr.  Alexander  and  Mr.  Laiimer.  ^^o  far  as  Mr.  Lati- 
mer was  concerned,  the  services  ren<lere(l  tlu*  slave  were  wholly 
gratuitous. 

And  could  any  case  arise,  which  would  better  enfiu'ce  the 
rightfulness  of  this  doctrine  than  the  present  ?  This  slave  wa^ 
bid  off  by  Dr.  Thompson  at  the  beginning  of  the  year,  at  public 
outer  J  fit  ?f*l.     He  is  emph>yed  as  a  waiter  in  the  hotel  of  Dr- 
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•    .    Thompson  at  Atlanta.     A  guest  is  attacked  with  small  pox, 
and  the  boy  is  put  to  wait  on  him,  and  contracts  the  disease  ; 
for  the  treatment  of  which  an  account  is  raised,  reasonable 
enough  I  have  no  doubt,  against  Mr.  Latimer,  as  the  guardian 
of  an  orphan,  of  §100!     Mr.  Latimer  had  by  the  contract  of 
hiring,  lost  all  control  over  this  slave.     He  had  no  right  to  re- 
move him  from  exposure  to  the  epidemic,  or  to  prevent  him 
from  being  placed  in  contact  with  it.     And  yet  when  the  negro 
18  attacked,  without  being  notified  of  his  situation,  living  as  he 
did  in  the  vicinity  of  the  place,  a  physician  is  called  in,  and  he 
18  made  chargeable  for  a  bill  exceeding  by  nine  dollars^j^the 
whole  year's  hire !     Well  might  the  Court  say  in  this  case  in 
4  McCordj  "  There  is  no  foreseeing  the  consequences  that  might 
^'esolt  to  the  owners  of  slaves,  if  they  were  made  liable  for  ser- 
vices rendered"  under  such  circumstances. 

[8.]  We  have  not  decided,  nor  do  we  intend  to  say,  that 

"Under  certain  circumstances,  the  hirer  might  not  have  relief 

A^inst  the  owner,  especially  in  a  Court  of  Eijuity,  for  medical 

*«rviccs  rendered  the  slave.     Suppose,  for  instance,  that  a  dis- 

^«,se  should  exist  and  develope  itself  during  the  term,  which 

^taight  not  materially  incapacitate  the  slave  from  labor  during 

"^ie  period  for  which  he  was  hired,  and  yet  one  which,  from  its 

^laracter,  would  not  admit  of  delay  or  postponement  in  its 

^^^atment  until  the  end  of  the  term.     In  such  case,  it  would  be 

^^anifestly  unjust  that  the  whole  expense,  or  even  perhaps  the 

'  ^^eater  part  should  fall  on  the  temporary  owner.     He  should 

t>e  entitled  to  apportionment. 

So  in  the  present  instance,  if  the  negro  contracted  a  danger- 
^Dns  disease,  ivithout  fault  on  the  part  of  the  hirer ^  and  the  case 
^t^nired  instant  and  indispensable  assistance,  the  entire  loss 
^should  not  fall  on  the  hirer,  perhaps.  And  although  primarily 
liable  to  the  physician,  he  might  go  into  Chancery  and  obtain 
"Redress,  as  against  the  owner,  if  remediless  at  Law. 

[9.]  Upon  that  point,  however,  we  express  no  opinion.     For 

the  Law,  I  know,  will  not  permit  a  slave,  hired  as  this  was,  for 

~  general  and  common  service,  to  be  employed  in  any  hazardous 

"business,  without  the  consent  of  the  owner.     And  if  death  were 
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to  ensue  from  such  employment,  the  hirer  i^rould  make  himi 
liable  for  the  value  of  the  slave. 

[10.]  Of  course  it  may  be  made  the  subject  of  contn 
whether  the  expenses  attendant  on  the  sickness  of  a  slave  sk 
be  borne  by  the  master  or  the  person  who  hires  him.  But 
the  absence  of  any  such  agreement,  we  are  clear  that  it  is  : 
only  in  conformity  with  the  abstract  principles  of  law,  bul 
sound  policy  also  to  hold  the  hirer  answerable.  Not  onli 
the  absolute  control  of  the  slave  surrendered  by  the  master 
the  time  being;  but  the  obligation  to  supply  his  daily  i 
hourly  wants,  would  seem  necessarily,  and  in  the  natural  con 
of  things,  to  be  devolved  upon  the  other  person,  who  asani 
the  absolute  possession  of  the  slave. 

Our  unanimous  opinion  therefore  is,  that  the  judgment 
rcversed- 


No.  38. — John  C.  Fuller,  plaintiflf  in  error  vs.  The  Stam 
Georgia,  defendant. 

£J.]  The  Act  of  1851-2  directs  that  the  original  hill  of  exceptions  be  sent 
to  the  Supreme  CourL  If  a  copy  be  sent  up,  the  mistake  cannot  be  re 
died  by  the  Clerk's  certifying  the  origiiial,  after  issue  joined. 

Indictment  from  Fayette  Superior  Court. 

On  motion  to  dismiss  the  writ  of  error  in  this  case,  on 
^ound  that  a  copy  bill  of  exceptioiis  had  been  sent  up  and 
-iJic  original :  Ordered^  that  the  writ  of  error  be  dismissed. 

Boyd  &  Nolan  for  plaintiff  in  enw- 

TiDWELL,  Sol.  Gen.,  for  defendant 

By  the  Court — ^Nisbet,  J.,  delivering  the  opinion. 

{!.]  Tho  defendant  in  error  joined  isBiie  widi  a  protesti  ii| 
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tli^  gronnd  that  the  Clerk  has  not  sent  up  the  original  bill,  as  rc- 
qi^urcd  by  the  Statute.  Instead  of  the  original,  he  has  sent  up 
afc.  oo]>j.  The  act  of  1851-2  directs  the  original  to  be  sent  up, 
atr^d  a  copy  to  be  retained.     {Pamphlet,  p.  215.) 

rPbe  original  bill  being  brought  into  Court,  it  was  proposed  to 

STalMstitate  it  for  the  copy,  and  proceed  with  the  cause.     To 

^V'liich  it  is  sufficient  to  reply,  that  we  cannot  recognise  any  thing 

^o  l>^  the  original  bill  but  that  which  is  certified  to  be  such  by 

the   Clerk.     The  Clerk  being  present,  it  was  suggested  that  his 

^e«^ificate  would  be  now  added.     This  is  impossible.    We  have 

^^▼«Tal  times  ruled,  that  we  will  allow  no  new  certificate  after 

^^^e  case  is  returned.     If  it  were  possible,  which  we  cannot  ad- 

**^it;,  to  allow  it  after  the  opening  of  the  term,  and  before  issue 

J^iixcd,  it  is  out  of  the  question  to  think  of  it,  after  the  issue 

*®  Joined.     The  duties  of  the  clerk  must  be  performed  at  the 

^*»H«  and  in  the  way  the  Law  directs.     Nor  can  the  plaintiff  in 

^•"^or  be  relieved  by  a  rule  against  the  clerk  under  the  act  of 

^8S2.     That  act  contemplates  a  wilful  refusal  or  total  neglect, 

*^il^ire  or  omission  on  the  part  of  the  clerk  to  send  up  the  pa- 

**^*^.    In  that  event  there  would  be  no  case  returned,  and  re- 

^^*^  to  a  rule  against  him  would  not  operate  a  continuance. 

'^*' ^x^  the  papers  are  sent  up ;  the  clerk  has  neither  neglected, 

^^'^  refused,  nor  failed  to  send  up  the  papers — he  has  only  not 

^^^^erstood  his  duty,  and  has  sent  them  up  irregularly.     The 

^•^^  is  on  our  docket  and  the  pleadings  made  up.     If  now,  the 

*^   ^-intiff  could  move  against  the  clerk,  the  effect  would  be  the 

"^l^^tponement  of  the  hearing  until  his  return  could  be  regularly 

3e  to  the  rule.     That  nine  cases  out  of  ten  could  not  be 


^  at  the  term  at  which  it  is  moved,  and  a  continuance  would 
^.^^      "the  result.    By  the  Constitution,  we  are  to  try  every  cause  at 
*^^  term  to  which  it  is  returned,  unless  continued  {or providential 
^  J^'^^w.     There  is  no  such  cause  to  be  found  in  the  misapprehen- 
^^^  J)y  Hie  clerk  of  his  duty.     {Acts  of  1851'-52,^Pamphlet,  p. 
I,  215,  216.) 
"^Tith  the  original  bill,  it  is  of  course  unnecessary  to  send  up 

^Ihe  motion  to  dismiss  the  writ  is  granted*    Let  an  order  to 
I  eSaet  be  entered  on  the  minutes. 
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Present— JOSEPH  H.  LPMPKIN. 
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tnr  N.  DAVKNPOiiT  and  others,  plaintiffs  in  error 
V8.  Chaulks  B.  Alston,  defendant. 

f  1841  ftnil  1843.  provijlinjr,  thtit  to  every  white  eitiKCn,  the 
lily,  a.  certain  amount  of  Isind,  and  a  homestead  of  not  more 
drcd  dolhira  in  viilue,  shall  he  secured  from  levy  nhd  anlo  fof 
!  Acts  creatinp  :in  extraonlinary  Statutory  remedy;  and  ho 
le  benefit  of  their  |»roAi.5ion«.  must  pursue  their  terms,  so  far 
urvey  made,  as  contemplated  by  the  Act  of  1841 — a  value  of 
ents  assessed  :  and  a  designation  in  writiup,  to  the  levying  of- 
onndaries  laid  off. 

lant  mnst  aver  in  his  hill  all  that  is  necessary  to  show  his 
;  to  the  relief  he  seeks. 

firom  Union  Superior  Court.  Decided  by  Judge 
Term,  1853. 
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This  was  a  bill  filed  by  John  N.  Davenport,  together  with 
his  wife  and  children,  setting  forth,  that  in  1852,  he  was  the 
owner  of  a  lot  of  land,  containing  160  acres,  on  which  he  resided : 
that  in  April,  1852,  two  fi.  fas.  were  issued  from  a  Jastice*s 
Court  against  him ;  and  a  Constable  came  to  his  house,  for  the 
purpose  of  levying  them  on  the  land  :  that  he,  in  the  presence 
and  hearing  of  the  Constable,  claimed  the  benefit  of  the  Acts 
of  the  Legislature  of  Georgia,  exempting  from  levy  and  sale, 
fifty  acres  of  land,  including  the  homestead,  for  the  benefit  of 
the  families  of  defendants  in  /.  fa. ;  that  the  Constable  pro- 
mised complainant  that  he  would  not  levy  on  50  acres,  bat 
would  levy  on  the  remaining  110;  which  complainant  sap- 
posed  he  had  done.  It  turned  out,  however,  that  the  entry  of 
le\'y  was  made  on  the  whole  tract ;  and  that  the  whole  tract 
was  sold  in  pursuance  thereof ;  and  that  Charles  B.  Alston  be- 
came the  purchaser,  and  received  the  ShcrifiT's  deed  for  the 
whole,  and  was  proceeding  to  oast  complainant  and  his  famOy 
from  possession.  The  bill  set  forth,  that  the  value  of  the  50 
acres  of  land  was  not  more  than  two  hundred  dollars ;  and 
prayed  an  injunction  against  Alston,  and  that  his  Sheriff's 
deed  might  be  reformed ;  and  that  50  acres  of  land,  inclading 
the  homestead,  might  be  set  apart  for  the  benefit  of  complain- 
ant's wife  and  children,  in  terms  of  the  Statute. 

To  this  bill  a  demurrer  was  filed,  for  want  of  Equity ;  and 
also  because  the  complainants  had  a  sufiicient  remedy  at  Com- 
mon Law. 

The  demurrer  was  overruled  by  the  Court,  and  defendant 
excepted. 

Akin,  representing  Martin  &  Reid,  for  plaintiffs  in  error. 

Underwood,  for  defendant. 

Btf  the  Court. — Starnbs,  J.,  delivering  the  opinion. 

[1.]  In  the  year  1841,  our  General  Assembly  passed 
Acty  by  which,  to  every  white  citizen  in  the  State,  the  head 
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nily  was  secured  twenty  acres  of  land,  and  the  additional 
of  five  acres  for  each  of  his  or  her  children  under  the  age 
fteen,  free  from  levy  and  sale,  under  any  legal  process, 
led  on  contracts  made  after  the  first  day  of  May,  1842. — 
V9  N.  Dig.  389.)  In  the  year  1843,  the  Legislature 
ided  this  Act,  hy  giving  fifty  acres  to  such  head  of  a  fam- 
in  lieu  of  the  twenty  before  exempted ;  this  exemption  to 
Nmded  on  contracts  made  after  the  1st  of  January,  1844. 
6**  JV.  Dig.  390.)  This  latter  Act,  of  course,  only  repealed 
portion  of  the  Act  of  1841,  to  which  it  was  repugnant. — 
tyther  provisions  and  requirements  of  the  Act  of  1841,  are 
offeree,  and  the  Acts,  being  in  pari  materia^  most  be  con- 
id  together. 

ae  of  the  provisions  of  the  Act  of  1841  is,  "  That  when 
head  of  a  family  shall  own  a  greater  quantity  of  land  than 
exempted  from  levy  and  sale,  by  the  provisions  of  the 
section  of  this  Act,  he  or  she  shall  procure  the  County 
neyor  to  lay  off  the  number  of  acres  so  exempted,  so  as  to 
ide  the  dwelling  and  improvements  of  the  original  tract, 
here  be  any  thereon) ;  provided  that  the  value  of  said 
ling  house  and  improvements  shall  not  exceed  two  hun- 
dollars — the  value  to  be  ascertained  and  certified  by  three 
Dg  agents,  who  shall  be  appointed  as  follows."  [Here 
ILet  provided  for  the  appointment  of  such  valuing  agents.] 
id  he  or  she  shall  designate  in  writing,  to  the  Sheriff  or 
r  officer  in  whose  hands  the  process  directing  a  levy  and 
Hiey  be,  the  boundary  so  laid  off;  and  it  shall  not  be  law- 
wr  such  Sheriff  or  other  officer  to  levy  on,  or  sell  the  tract 
seignated." 

lui  requirement  of  the  Act  of  1841,  is  not  repealed  by  the 
of  1843 ;  it  is  an  important  feature  of  the  same  subject- 
er  of  Legislation,  and  must  control  this  case. 

k  regard  to  the  extraordinary  Statutory  remedy  which  these 
\  provide,  the  party  who  claims  the  benefit  of  their  pro- 
ne, must  be  held  to  pursue  their  terms.  And  if  a  debtor 
!ps  to  claim  the  exemption  by  them  provided,  he  most  do 
tOL.  XIV.  86. 
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what  thoy  require  of  him,  in  order  to  have  tlie  benefit  of  such 
exemption. 

No  compliance  "with  the  requirements  of  the  Act  of  1841, 
on  the  part  of  John  N.  Davenport,  is  sliown  by  tlie  bill.  It  is 
tme,  that  he  obtained  from  the  levying  officer,  the  promise  not 
to  levy  on  fifty  acres  of  his  land ;  and  the  levy  on  fifty  acres 
thereof,  may  have  been  afterwards  entered  by  that  officer 
through  mistake,  as  is  alleged.  But  this  cannot  aid  the  conh 
plainants,  if  Davenport  did  not  comply  witli  the  requirements 
of  the  Act,  in  having  a  survey  made,  as  required ;  a  value  of 
his  improvements  assessed ;  and  a  designation  in  writing,  to  the 
levying  officer,  of  the  boundaries  laid  off. 

It  was  insisted,  that  the  Act  contemplated  subsistence  for 
the  family,  independent  of  the  riglits  of  the  head  thereof — ^that 
they  were  parties  to  this  bill ;  and  that  they  ought  not,  by  acta 
for  which  they  were  not  responsible,  to  be  deprived  of  their 
rights. 

The  Act  docs,  indeed,  contemplate  relief  to  the  family  of  the 
debtor  ;  but  it  puts  their  right  to  sucli  relief,  upon  Jub  compli- 
ance with  its  requirements.  It  could  not  do  otlierwise,  legally 
or  justly ;  for  it  might  be,  that  the  debtor  did  not  think  it  right 
to  have  such  provision  made  for  his  family — ^thoy  might  be  oth- 
erwise provided  for  ;  and  he  might  not  desire  to  have  this  ex- 
emption made  on  their  account.  If  so,  it  is  very  certain  that 
it  could  not  bo  made  ;  for  the  Legislature  has  no  constitutional 
power  to  take  from  a  man,  (and  taking  it  from  the  payment  of 
his  debts,  is  taking  it  from  him)  any  portion  of  his  land,  for 
the  benefit  of  his  family,  ivitliout  his  consent. 

This  Act  provides  the  method  by  whicli  such  consent  is  to 
be  manifested.  If  it  be  not  so  expressed,  his  title  is  not  divest- 
ed ;  and  when  tliis  land  was  levied  on  and  sold,  the  purchaser 
took  that  title.  And  neither  the  debtor  nor  his  family  have 
any  legal  or  equitable  claim  upon  the  land,  as  against  that  par- 
chaser. 

The  demurrer,  therefore,  should  have  been  sustained. 

[2.]  It  may  be  added,  that  this  bill  does  not  otherwise  make 
a  case  for  the  interposition  of  the  Court.     There  is  no  allejja- 
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tkat  that  the  debt  on  -which  the  sale  was  made,  was  contracted 
ubsequently  to  January,  1844.  There  is  an  averment,  that  it 
ites  of  date  Bubsequent  to  May,  1842.  But  the  benefit  of  the 
Bxemption  provided  by  the  Act  of  1843,  is  claimed ;  and  this 
Ban  only  be  had,  on  contracts  subsequent  in  date  to  Ist  Janoa- 
7,1844. 

Ifeither  does  this  bill  aver  that  the  debt  on  which  the  aale 
RB0  made,  was  not  founded  on  the  purchase  money  of  the  land. 
By  the  Act  of  1843,  no  such  exemption  can  be  had,  on  account 
if  a  debt  founded  on  such  purchase  money ;  and  the  bill  which 
mght  the  aid  of  this  Statute  for  the  complainants,  should,  by 
proper  averments,  have  shown  that  they  were  entitled  to  the 
MpitieB  {HTovided  by  it.  All  that  is  stated  in  this  bill  may  be 
ftne,  and  yet  the  complainants  may  not  be  entitled  to  relief ; 
koause  the  debt  was  contracted  for  the  purchase  money. 
..  A  complainant  must  aver  in  his  bill,  all  that  is  neceasaiy  %o 
Aow  his  title  and  right  to  the  relief  he  seeks.  (1  DarU.  Oh. 
iPrac.416.     Mitford,  126.) 

Lei  the  judgment  be  reversed. 


To.  40. — The  Rome  Rail  Road  Company,  plaintiff  in  enw 
v8.  The  Mayor  &  Council  of  Rome,  defendants. 

^  .}  The  pro|)erty  of  The  Rome  Rail  Road  Company,  within  the  City  of  Rome, 
which  is  neccsaarj'  to  conduct  the  business  of  that  Company,  held  to  bo  a 
part  of  its  Capital  Stock,  and  not  liable  to  taxation  by  that  city  as  property. 

Illegality  in  Floyd  Superior  Court.  Decided  by  Judge  Jno. 
%  Lumpkin,  August  Term,  1853. 

The  City  of  Rome  was  incorporated  in  1847.  The  Charter 
h«Htained  the  following  section :  ^'  The  Mayor  and  Members  of 
vkniidl  of  the  City  of  Rome  shall  have  full  power  and  aathoi^ 
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to  levy  a  tax,  not  exceeding  the  State  tax,  on  all  pesKVDB, 

)fe6sions  and  property  within  the  corporate  limita  of  the  <nty, 

whatever  kind,  whether  real  or  personal,  which  is  sohjeot  U^ 

JEation  by  the  laws  of  this  State." 

The  Mayor  and  Council  levied  a  tax  upon  the  property  ( 
.he  Rome  Rail  Road  Company  within  the  corporate  limits  of  i 
City ;  and,  payment  thereof  being  refused,  they  issued 
tion  on  the  10th  Sept.  1852,  directing  their  marshal  to  eol 
the  same. 

The  Company  resisted  said  execution  by  affidavit  of  illej 
ty,  founded  on  the  following  clause  in  their  charter,  enacted 
1839: 

"  That  the  stock  of  said  Company  shall  not  be  liable  to  m 
tax,  duty,  or  imposition  whatever,  unless  such,  and  no  more, 
is  now  in  Banks  of  this  State." 

It  was  admitted  that  the  tax  was  imposed  upon  all  the 
perty  of  the  Company  within  the  corporate  limits  of  the  C?  -3ty 
of  Rome,  and  that  the  Company  had  no  other  property  tli« 
than  such  as  was  necessary  to  carry  on  their  legitimate  busin< 

The  case  was  brought  up  by  certiorari  to  the  Superior  Go'L::Mri; 
and  the  Court  sustained  the  action  of  the  Council,  and  disTanis- 
sed  the  illegality. 

To  which  the  defendant  excepted. 

Printup  for  plaintiff  In  error. 

Smith  &  Underwood  for  defendant. 

^"  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 
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U"'  {See  Act  in  pamphlet  of  1SS9.)  This  clause,  literdDy, 
iofelligible.  What  tax,  duty,  or  imposition  was  in  B€mk$ 
iM^pgia  at  that  time,  we  have  no  means  of  knowing.  And 
did  know,  it  would  be  a  curious  criterion  for  taxing  Biifl 
kftr  There  is  an  omission.  Doubtless  the  Legislature  in- 
Ht  to  say  that  the  Stock  of  that  Company  should  not  1>e 
£110  ft  tax,  except  such  tax  as  m  now  imposed  upon  Afce 
i^  Banks  in  this  State.  So  we  interpret  the  clauflei~ 
^j  this  clause  the  Capital  Stock  of  this  Bail  Road  is  pird^ 
jSr  from  taxation  except  in  a  given  rate — ^that  is,  as 
!!¥  Stock  was  then  taxable.  It  is  conceded  that  the  jhto- 
r  taxed,  is  such  only  as  is  necessary  to  conduct  the  buai- 
ti  the  Company.  It  is  therefore  a  part  of  its  Capital 
i^  and  as  such  not  taxable  oa  property  by  the  Bome 
oration,  upon  an  assessment  different  from  that 
iditag  to  which  Bank  Stock  was  taxable.  Had  Bome 
riadcen  to  tax  the  Capital  Stock  of  the  Company  widiin 
mdts,  why^  then  the  question  could  be  different.  But  oq 
question  we  give  no  opinion. 
It  tiie  Judgment  be  reversed. 


U. — ^The  Rome  Rail  Road  Company,  plaintiff  in  error, 
v8.  Sullivax,  Cabot  &  Co.,  defendants. 

nitre  the  party  against  whom  the  testimony  is  offered,  is  benefitted  in- 

d  of  injured  by  the  failure  of  a  witness  to  answer  fully  cross-interroga- 

■,  it  does  not  lie  in  his  mouth  to  object  to  the  reading  of  the  evidence 

Monnt  of  the  omission. 

le  if  enough  is  stated  to  establish  the  point  for  which  the  proof  is  oDfer- 

kho  failure  to  answer  more  fully  does  not  constitute  a  valid  objection  to 

iMtimony. 

Jl  mitnomeri  in  civil  suits  may  be  amended  instanter ;  and  without 

iKng  any  delay  to  the  party  making  the  same. 

Mtore  tt^  nmark  made  by  the  Circuit  Court  wiU  admit  of  two  CQn«imc<» 
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tions,  the  one  agaiust  Law,  au<l  the  other  in  couformity  vLth  it,  the  latter 
will  be  ado]>ted. 

[5.]  Wbere  goods  are  transporteil  by  a  Rail  Road  Company,  and  upon  their 
reaching  thr  place  of  destination,  stored  at  a  ware-house,  at  the  expense  of 
the  owner,  without  actual  notice  of  their  nrriva^^under  a  newspaper  publi- 
cation,  that  all  articles  not  removed  witliin  a  pvcn  time,  will  be  thus  ditpo- 
sed  of:  Ueldf  that  such  erroneous  delivery,  notwilh standing  it  mode  the 
party  chargable  for  all  the  loss  and  injury  resulting  therefrom,  still  It  did 
not  of  itself  amount  to  a  rottvmion  of  the  property ;  and  thai  to  maiodtain 
Ifwer,  a  demand  and  denial  were  necessary. 

[6.]  If  goods  aro  nol  removed  after  notice  of  their  arrival,  within  iareiitonaUe 
time,  the  strict  liability  of  a  Rail  Road  Company,  in  their  character  ^Coom-^ 
mon  carrier  cease%i;  aud  tliey  may  euarge  .^^tonigc  themselves,  or  deposit 
the  goods  in  the  warc-huiise  of  another,  at  the  risk  and  expense  of  the 
owner. 

Trover  in  Floyd  Superior  Court.  Tried  before  Judge  JoHll 
H.  Lumpkin,  August  Term,  1853. 

The  facts  of  this  case  arc  as  follows:  Messrs.  SullivHiiy 
Cabot  &  Co.,  merchants  in  Rome,  had  purchased  in  Anguntft* 
quantity  of  rope,  which  was  shipped  on  the  Home  Rail  Ready 
and  arrived  at  the  depot  in  Rome,  Oct.  2Sth,  18o2. 

On  the  evening  of  the  same  day,  the  drayman  of  Sullivan, 
Cabot  &  Co.  was  taking  the  rope  from  the  depot,  and  placing 
it  on  liis  dray ;  when  Terhune,  the  Rail  Road  agent,  directed 
him  to  put  it  back  in  the  <lei)ot ;  giving  as  a  reason,  that  the 
freight  had  not  been  paid.  The  next  day  Terhune  sent  the 
rope  to  the  ware-house  of  Sloan,  Cothrun  i  Co.  In  the  after- 
noon of  that  day,  the  2l)th,  llightowcr,  the  Clerk  of  Sullivan, 
Cabot  k  Co.,  called  at  the  depot,  and  offered  to  the  agent  to 
pay  the  freight.  The  agent  told  him  the  goods  were  at  the 
ware-house,  and  that  he  would  find  the  freight  bDl  there;  and 
told  him  to  go  there  and  pay  it. 

Sullivan,  Cabot  &  Co.,  then  brought  their  action  of  trover 
for  the  rope,  against  the  Rail  Road  Company ;  and  on  the  trial, 
the  above  stated  facts  appeared  in  e violence. 

During  the  progress  of  the  trial,  the  interrogatories  of  High- 
tower  were  offered,  to  prove  what  had  passed  between  him  vA 
the  agent.     Defendant  objected  to  them,  on  the  ground  tbii 
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*^t»-<:^  croBs-intcrropatorics  were  not  an?',vcn-<l  in  two  points,  t< 
'^'V'i  ^^  :  whether  or  not  he  hiul  «loiii;in(U'(l  ilie  ro\K)  of  the  agent 
*^*^^  ^3  whether  or  not  he  hinl  actually  taken  the  money  for  th< 
**^>^^^5Xght  out  of  his  pocket,  and  made  a  tender  of  it. 

^Jhc  Court  overruled  the  oltjoctir)n,  and  defemhuit  excepted 
—A  motion  was  made  to  non-suit  the  jdaintids,  because  tb 
^^-^^t-ion  was  brou;;lit  a;:ai:)st  the  Jinmr  luiU  JtontJ^  instead  o 
"^^^^    Rome  Rail  Iload  <. '^1.7/^/ /<v.     Thu  Com-t  said  ''Thccasi 
'^'^^^^  that  the  case  made  out,  was  ji;rains;t  the  Home  Rail  Roat 
^^^ <^'»npany,  and  he  should  permit  tlu'  writ  to  bo  amended." 
^To  which  decision  and  remarks  defendant  excepted. 
^Jhe  defendant  intnxlueed  testimnuy,  that  a  notiee  had  bcei 
I^'^^^liahed  in  the  Rome  jjapei-s,  to  the  (effect  that  the  Company 
"^^^>mild  send  to  the  ware-house  of  Sloan,  Cothrun  &  Co.,  al 
^^><jd9not  taken  away  from  the  depot  by  12  o'eh)ck,  on  the  daj 
'^^^t^r  their  arrival. 

^he  Court  ehar)2;ed  the  jury  that  this  notice  availed  the  de 

^^^^dant  nothing ;  that  their  sendin;r  the  rope  to  the  ware-house 

^^""^-thout  actual  notice  to  tlie  owners  of  their  arrival,  was  a  con 

*^*^ion  of  the  goods ;  and  that  plaintifts  had  a  right  to  recover 

"^o  iirhich  charge  defendant  excepted. 

H^RESTUP,  for  plaintifl*  in  error. 

"Underwood,  for  defendant. 

-JBy  the  Court. — Lumpkix,  J.,  <lelivering  the  opinion. 

»-^^     t]!.]  The  first  exception  in  this  case  was  to  the  testimony  a 
"^  *^oma8  J.  llightower  ;  and  on  the  ground  that  he  liad  not  an 
"^'^^rcd  fully  the  cross-cpiestions  propounded  to  him  in  the  inter 
^'^S^'ories, 

^e  object  of  this  proof  was  to  show  a  tender  of  the  freigh 

^-"^^^for  the  transportation  of  the  rope.     And  the  objection  t( 

■^^  evidence  ia  two-fold.     First,  because  the  witness  did  no 

^^^^tc,  as  he  was  requested  to  do,  whether  (►r  not  he  actually  de 

*^*^dcd  the  rope  of  Terluuie.  the  agent  of  the  road.     The  an 
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er  to  this  is,  that  the  omission  is  for  the  benefit  of  the  defen- 

,nt.     For  what  does  not  legally  appear,  does  not  exist.     If 

3   demand  is  proven,   none    was    made.     This    complaint^ 
aercfore,  does  not  lie  in  the  mouth  of  the  party  making  it. 

[2.]  But  Secondly,  It  is  objected  that  Ilightower,  the  phin- 
tiff's  witness,  docs  not  depose,  as  he  was  required  to  do,  whetlh 
er  or  not  he  actually  took  the  money  for  the  freight  out  of  his 
pocket,  and  made  a  manual  presentation  of  it.  We  hold  that 
under  the  facts  of  the  case,  this  formality  was  unnecessary ;  and 
that  taking  the  answers  in  the  most  unfavorable  light  for  the 
plaintiff,  still  they  establii«h  a  legal  tender ;  or  what  is  equira- 
lent  to  it.  Ilightowcr  swears,  that  he  called  on  Terhune,  ihe 
agent  of  the  Company,  and  offered  to  pay  the  freight  on  the 
goods ;  and  had  the  money  in  his  pocket  for  that  purpose ;  and 
that  he  declined  receiving  it,  saying  that  the  rope,  as  wdl  as 
the  freight  bill  had  been  forwarded  to  the  ware-house  of  A.  M. 
Sloan  &  Co. ;  and  that  he  had  better  call  there  and  settle  it 
Any  further  tender  was  thus  waived  by  the  other  party. 

[3.]  The  next  exception  is  to  the  refusal  of  the  Court  to 
award  a  non-suit  upon  the  ground  of  a  variance  between  the 
proof  and  the  declaration.  The  action  was  brought  against 
The  Monte  Rail  Road,  and  the  testimony  established  a  cause 
of  action  ag<iinst  the  Rome  Rail  Road  Oomjyany.  And  instead 
of  awarding  a  non-suit  on  account  of  this  discrepancy,  the 
Court  allowed  the  writ  to  be  amended  instanter  so  as  to  corres- 
pond with  the  proof. 

By  reference  to  the  Act  of  February,  1850,  {Pamphlet  44)  < 
it  will  be  seen  that  this  practice  was  in  strict  and  literal  con- 
formity with  its  provisions.  It  declares  that  all  mtsnamerkinm 
writs  on  the  civil  side  of  the  Courts,  shall  bo  corrected  instan- 
ter, without  working  any  delay  to  the  party  making  the 

[4.]  And  in  this  connection  I  had  as  well  dispose  of 
exception ;  and  that  is,  that  the  presiding  Judge,  in  refusing 
grant  the  non-suit,  expressed  an  opinion  as  to  the  sufficiency  oi^ 
the  proof  to  support  the  suit,  contrary  to  the  prohibition  in  iim^ 
Act  of  1849. 

Such  is  not  our  understanding  of  the  remark  which  fell  froxao 
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the  Court,  wliich  was,  that  the  case  made  out  was  against  the 
Kome  Bail  Road  Company  ;  (that  is,  if  against  any  body)  and 
not  against  the  Rome  Rail  Road. 

[6.]  The  next  exception  is  to  the  charge  of  the  Court ;  and 
tiris  1>ring8  up  the  whole  merits  of  this  case.  His  Honor  in- 
Btracted  the  jury  that  the  newspaper  notice,  relied  on  by  the 
'Company,  was  not  sufficient  to  justify  their  conduct.  It  was  to 
^tiie  effect,  that  they  would  send  to  the  ware-house  of  Sloan, 
Oothran  &  Co.,  all  goods  not  taken  away  from  the  depot  by 
■   12  o'clock  on  the  day  after  their  arrival. 

It  ^11  be  perceived  that  this  is  not  even  the  ordinary  notice 
"^Wfaich  is  usual  in  our  large  cities,  that  merchandize  has  been 
'X^eceivod  at  the  Company's  depots  for  such  and  such  consignees, 
^lUiming  them.     It  is  a  bare  notification,  that  if  the  articles  are 
Xiot  taken  away  within  a  given  time  after  their  arrival  they  will  be 
^  Sent  to  a  ware-house  and  storc<l  at  the  expense  of  the  owner.— 
""VTe  arc  clear  that  such  a  proceeding  is  not  only  unjustifiable, 
"but  totally  unavailable  to  protect  the  Company  from  liability. 
A  common  carrier,  and  such  is  this  Company,  is  bound  not 
CMily  safely  to  convey,  but  safely  to  deliver  a  parcel  at  the 
X^lace  to  which  it  is  directed.     Carriers  are  constantly  cndea- 
'Voring  to  narrow  their  responsibility,  and  to  creep  out  of  their 
Katies.     And  I  am  not  singular  in  tlunking  that  their  endea- 
vors ought  not  to  be  favored — especially  at  this  day,  when  the 
public  are  left  almost  without  option  or  election  in  selecting. 
The  Law  applicable  to  common  carriei*s  is  sufficiently  rigor- 
-    OU8 ;  and  I  have  no  desire  to  enlarge  the  already  heavy  respon- 
sibility of  those  engaged  in  public  transportiition.     Yet  there 
ought  to  be  no  vacillation  in  the  decision  of  the  Courts  respec- 
j&ig  principles  founded  in  necessity,  and  in  conformity  with 
pablio  policy. 

Between  Augusta  and  Rome,  the  transportation  of  merchan* 
dke  and  produce  must  be  by  the  Rail  Road,  or  not  at  all.  We 
hold  that  it  was  the  duty  of  this  Company  to  have  given  to 
owneris  and  consignees  actual  notice  of  the  arrival  of  goods,  or 
to  have  shown  such  a  usage  as  would  warrant  the  presumption 
that  contracts  wei'e  made  in  reference  to  it. 
VOL.   XI7.   3() 
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[C]  ILhI  notice  been  irivon  of  tlie  arrivul  of  the  ropo,  and 
the  owners  liad  siilVerod  it  to  roinuin  an  unreasonable  time,  the 
Company  "would  liave  hud  tho  riglit  to  cliarge  freight  upon  it 
themselves,  or  to  liave  stored  it  elsewliere  at  the  risk  and  ex- 
pense of  the  owners.  For  tliis  eonunon  carrier  cnunot  be  con- 
verted into  a  warc-lnmsenian,  without  tbeir  consent  and  ag«ainst 
their  will.  As  to  the  nature  and  extent  of  the  carrier's  respon- 
sibility, if  any  tliere  be,  for  goo«l.s  or  baggage  remaining  in 
their  possession  after  their  arrival  at  the  place  of  destination, 
without  fault  or  nc;:lect  ou  their  part,  we  are  not  now  required, 
nor  indeed  enabled,  by  tliis  case,  to  settle.  One  thing,  how- 
ever, is  very  certain,  and  that  is,  that  their  strict  liability  as 
carriers  ceases,  under  such  circumstances :  and  that  they  re- 
tain possession  as  iiu-re  bailees  in  deposit,  gratuitously  or  oth-  ' 
orv.'ise,  according  to  usage,  the  course  of  business,  or  some  legal 
principle  applied  to  tlie  sjjceial  facts  of  the  case.  >fo  general 
rule  seems  as  yet  to  liave  been  laid  down,  regulating  and  con- 
trolling such  eases,  although  tlu^  prineiple,  as  ajiplicable  to 
them,  will  be  fouiul  no  doubt  in  the  a<ljudications  of  the  Courts 
or  the  Text  Book>. 

But  in  tliis  ease  there  was  no  notice  of  any  sort,  either  by 
publication  in  the  newspapers,  or  othtTwise.     Ijiit  under  that,      ^ 
which  I  have  (luoted,  and  which  was,  not  that  certain  goods  had     -^ 
anived  at  their  depot,  ]»ut  that  «iJJ  goods  left  there,  would  be    -ssS 

removed  after  a  givcMi  time,  the  agent  at  the  end  of  twenty- 

six  hours,  sent  off  the  rope  to  Ihe  ware-house  of  Sloan  &  Co. — 

And  it  is  worthy  of  remark,  that  the  computation  uf  time  was  ^^^ 
very  close  in  this  case.  The  clock,  or  watch,  must  have  been  -^ 
eyed  vigilantly.  (And  Rail  Road  chronometers  are  not  often  — ^ 
Jc'///w'.7-time.)  The  rope  reached  Rome  between  one  and  — ^ 
two  o'clock  on  the  28th  of  the  month  (October)  and  was  sent-^^ 

off  between  the  hours  of  three  and  four  the  day  following. 

This  haste  is  sought  to  ])e  explained,  on  account  of  the  crowd—  "" 
ed  condition  of  the  depot.  And  yet  there  seems  to  have  heen-^^ 
room  enough  f>r  any  other  article  but  this  nineteen  coils  oL*-  ^ 
rope.  It  will  be  recollected  too,  that  the  drayi*ian  of  Sullivan,^--  » 
CaboL  <5c  Co.,  on  the  evening  of  the  same  day  when  tho  rop 
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xived,  was  in  the  act  of  taking  it  fr<»ni  the  (lojM)t,  wlicn  Tcr- 
ino  the  agent,  directed  liim  to  jmt  it  hack,  giving  as  a  reason, 
at  the  freight  had  not  heen  i)aid;  ^^hen  it  is  admitted  that 
e  house  was  j)erfectly  solvent,  and  furilier  tliat  llightower 
Jled  the  afternoon  of  tlu^  second  day  to  pay  the  freight,  but 
and  the  rojKr  removed  aheacly. 
I  am  constrained  to  saV,  iliat  tliesc  facts  manifest  a  de^n'ce 

captioiisness  nnhecoming  any  jjuhlic  or  private  employee, 
om  the  Cliief  ihigistrate  of  tlie  I 'nion,  down  to  the  h)wept 
radcd  of  agents  in  tlie  service  of  our  Rail  Roads  and  other 
)rporations.  Tlie  peojjle  have  a  right  to  expect  and  <lemand 
indnesH,  civility,  and  a  becoming  consideration  for  tlieir  rights 
ad  feelings  from  all^with  whom  the}-  are  compelled  to  transact 
iisiiies8. 

Q4.]  But  the  inquiry  jiow  arises,  do  the  facts  of  tliis  case 
mount  to  a  fjoiivrrsioji  of  this  property  ?  The  Circuit  Court 
«ld  that  they  did. 

It  is  not  insisted  that  Ilightower  demanded  the  rope  of  Tcr- 
.une,  when  he  called  to  pay  the  freight.  The  position  assum- 
d  is,  that  the  defendant  having  delivered  the  rope  to  a  wrong 
lerson,  namely,  the  ware-houseman,  that  this  was  in  law  a  con- 
^ersion. 

This  i>oint  is  not  without  difficulty,  for  it  is  certainly  true 
hat  if  a  common  carrier  deliver  goo<ls  to  a  wrong  person,  al- 
hough  done  even  by  an  innocent  mistake  on  his  part,  or  by  his 
leing  imposed  upon,  he  will  not  only  be  lial)le  to  the  true  own- 
sr  for  the  whole  value  of  tlie  goocls  ;  but  such  wrongful  delivery 
3  in  the  Common  Law,  treated  as  a  conversion  of  the  property. 
Siepheiison  vs,  Ifarf,  4  Jihiff,  Jl,  410.  iJitff  vs.  Biidd,  H 
Brod.  r^-  Biur/,  111,  Yonle  vs,  Harlutth:,  Prah>  R.  68. 
Itevereux  vs.  Bardny^  2  Barn,  ^r  ^l^'?*  '*^02.  Stephens  vs. 
mwell,  4  M.  <S-  >SVZ?r'.  2;')!:).  Storj/  nn  Bailments,  §  4;'^0,  543, 
570.     Powers  vs.  M//ers,  2(;  Wrnd.  11.  /ita,  ;7jr>.) 

But  this  contemplates  a  ca?=e  where  the  i)osses.sion  of  the 
goods  had  passed  out  of  the  true  owner  into  the  hands  of  ano- 
thir  claiming  them  as  his  own. 

The  strongest  reported  case  to  be  found  in  the  Books  in  fa- 
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vor  of  the  plaintiff  below,  is  Si/eds  vs.  Hai/j  5  Term,  Rep.  260, 
{]lH>ttom  Paging.) 

There  the  Captain  of  a  Vessel  in  which  goods  ha<l  been  ship- 
ped, left  them  in  the  hands  of  a  wharfinger  for  the  plaintiff's 
use ;  and  he  might  have  had  them  at  any  time  by  sending  there 
and  paying  the  wharfage.  The  Captain  acted  under  the  idea 
of  the  wharfinger's  having  a  lien  on  the  gooils  for  the  wharfage 
fees,  because  the  vessel  unluado<l  against  the  wharf.  Trover 
was  brought  by  the  owner  against  the  Captain  of  the  Vessel  for 
the  goods ;  and  the  only  question  was,  whether  there  was  evi- 
dence of  a  conversion  to  maintain  the  action. 

Lord  Kenyon,  on  the  trial,  was  of  the  opinion,  that  as  the 
Captain  acted  from  an  impression  that  the  wharfinger  had  the 
right  for  wharfage  fees,  according  to  the  usage  of  the  port, 
there  was  no  conversion  ;  and  especially  as  the  goods  had  been 
delivered  to  the  ivharfinger  for  the  use  of  the  dffendant ;  and 
that  the  proper  remedy  was  by  action  on  the  case.  The  cause 
was  nevertheless  permitted  to  proceed,  reserving  the  point  for 
the  consideration  of  the  Court. 

The  verdict  was  rendered  for  the  plaintiff,  and  upon  a  rule  to 
show  cause  why  it  should  not  be  set  aside,  and  a  non-suit  cnter- 
e<l,  the  Judges  in  Banc  hold,  that  as  the  wharfage  was  not  due, 
and  80  the  jury  had  found,  that  it  was  clear  that  Trover  would 
lie  against  the  defendant. 

Buller  Justice,  in  delivering  his  opinion,  laid  much  stress 
upon  the  circumstance  that  previous  to  the  landing  of  the  goods, 
the  plaintiff  intcn<ling  to  convey  them  from  the  vessel  himself, 
expressly  directed  the  defendant  not  to  land  them  on  the  whai£ 
And  on  this  account,  he  thought  the  case  <listingiiishable  from 
that  of  a  misdelivery  of  goo<ls,  merely  o^nng  to  a  mistiike. 

But  the  fundamental  difference  between  this  case  and  the 
one  at  bar,  is  this :  In  the  English  case  there  was  a  demand  ' 
and  refusal.  This  is  expressly  stated  in  the  Head  Notes,  and 
conceded  in  the  argument  of  counsel,  both  for  and  against  the 
rule.  Here  it  is  admitted  there  was  none.  Had  Hightower, 
the  Clerk  of  the  Plaintiffs  domande<l  the  rope,  when  he  called 
it)  discharge  the  freight,  we  should  not  hesitate  to  maintain  the 
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f'fcion,  because  tlie  Kail  Road  had  no  right  to  bring  tlie  addi- 
"fcional  charge  upon  the  owners,  by  storing  their  goo<la  in  a 
-^cx.Te-houBC,  without  having  first  given  them  notice  of  their  ar- 
x-x'val.  Sloan,  Cothran  &  Co.  were  not  the  agents  of  Sullivan, 
C3  sji-bot  &  Co.  Trover  could  have  been  brought  against  them 
fox*  the  rope  had  they  failed  to  deliver  it  upon  deman<l. 

"While  we  hold  then,  that  the  defendants  were  chargeable  for 
n.H  the  loss  and  injury  resulting  fnmi  the  misdelivery  of  this 
X"opw,  and  that  the  delivery  to  the  ware-hf)useman  was  a  misde- 
li'v^ery,  yet  our  judgment  is,  that  a  demand  was  necessary,  be- 
£<>x*c  Trover  would  lie  to  recover  the  goods.  An<l  this  conclu- 
sioTi  will  bo  found  to  be  supported  by  the  better,  if  not  by  the 
laxiiform  authority  of  the  Courts,  and  the  Books. 
Judgment  reversed. 


-^O.  42. — ^WiNNKY  Williamson,  proj)()under,  plaintiff  in  error 
VB.  Jas.  B.  Nadkks  vt  ai,  caveators,  defendants. 

*•  "J  The  25th  Rule  of  till*  Suprenif  Court  U  diriTtorv  u.-  to  forni  niprcly; 
^'^^  ft  citation  issued  ill  tiio  luinii' of  two  Jmltri'S  of  tlu;  Court  irf  valid. — 
^  hen  the  iininc  of  one  of  llir  Jud^^i-s  is  uniiuiMi,  an  jinn'iulincnt  of  this  de- 
*'^<^  Of  form  will  bu  ullow(;d. 

"A.  motion  was  made  to  dismiss  the  writ  of  error  in  this  cause, 
^^augo  it  bore  test  in  the  names  of  lion.  Joseph  Henry  Lump- 
^^^>  Hiram  Warner  and  Eugenius  A.  Nisbet,  Judges;  Judge 
^^Hier  having  ceased  to  be  a  Judge  of  this  Com*t  at  the  time 
^^d  Writ  was  issued. 

l^VGHERTY,  for  the  motion. 
^ivLh  &  TiruUMOND,  rnntra. 
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By  the  Court. — Stakni:s,  J.,  delivering  the  opinion. 

[1.]  Wc  overrule  the  motion,  for  the  following  reasons  ^^^   

1.  As  two  of  tlio  nieinlicrs  of  this  Court  may  constitutcmTfe-  a 
Court,  so  a  citation  issued  in  the  name  of  two,  is  valid.  I  ^  ^ 
true,  that  the  25th  Rule  of  tliis  Com*t,  in  furnishing  a  fonr— ^k_  of 
citation,  directs  that  it  shall  he  attended  in  the  names  of  th^  ^^reo 

Judges.     But  we  regard  this  i\s  director}/  only.     It  is  no  t ,to 

be  taken  literally ;  otherwise,  so  long  as  the  Rule  remains      ^^ujq. 
changed,  a  citation  can  only  issue  in  the  names  of  the  tli  -zwee 
persons  therein  specified ;  which  would  lead  to  an  absurd  res^K-i/t 
Regarding  the  Rule  in  the  light  of  a  direction  as  to  fonn,  me^re- 
ly,  we  think  that   the  citation  may  issue  in  the  names  of  a^—  nj 
two  or  more  Judges  of  the  Court. 

2.  This  defect  in  the  record,  if  it  he  one,  is  as  to  matter        ^' 
form  only,  and  may  he  amended.     AVe  will  therefore  allow      ^^ 
insertion  of  the  name  of  that  Jmlge  of  this  Court,  which  h*-  ^^  - 
been  omitted ;  and  the  Clerk  is  directed  to  place  an  order      *^ 
this  eifect  upon  the  minutes. 


No.  42. — WrxxKY  Williamson,  propounder,  plaintiflF  In  crrT"  ^^ 
rK.  Jas.  B.  Nabp:iis  et  ah^  caveators,  defendants. 

[I.]  Parol  evidence  of  a  testators  previous  declarations,  is  numissahle  wK^-^ 
offered,  not  to  explain,  alter,  or  contradict  the  will,  but  Fiinply  to  show.^       ^^^ 
presumptive  evidcMice  of  testamentary  cai)acity,  lon^  continued  cxprcsst^ 
of  a  purpose  to  dispose  of  his  property  in  a  particular  wtiy.    For  Ihes 


reason,  sucii  evidence?  of  repeated  declarations,  manifesting  a  lonj;  con  "■-••^ 
ucd  purpose,  is  aidmissihle,  to  rebut  the  presunii>tion  of  undue  influence'  — 

[2.]  The  adnus.-«i()ns  of  an  executrix,  who  is  a  legatee  to  the  extent  of  a        ' 
interest  in   the  wh<de   of  testator's  jiroperty,  and  the  propounder  c/T 
will,  are  c-ompetent  evidence  upon  the  trial  of  a  caveat  to  that  "iriU. 

[3.]  Where  the  Tourt   was  askfd  to  charixe,  "  That  the  absence  of  prc^^^* 
evidence  that  ihc  fm-t  does  not  exist;  and  consequently,  that  ifthcjar^      ^ 
licvc  that  no  testinujny  lias  been  ]»roduced  to  sliow  that  AV.  was  prcjudl'^^^ 
against  hiT  older  children,  the  jury  cannot  believe  that  any  such  prcji*^ 
existed  ;'  and  the  Court  «U-cliucd  to  jrlve  tiu*  latter  portion  of  the  reCf** 
in  chnr^ir.   J/r!>f,  that,  thouijh  the  latter  part  of  the  re<4ueKt  should    **"^ 
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1  given  in  chjirpo.  us  sul»niitti'il ;  yet,  as  in  ttUvt.  tin.*  (.'ourt  did  cliar^ 
\\ir}%  thill  in  the  iibsenoo  of  pnx)!'.  the  fsici  rt'tVrrcjl  to,  ilid  not  fxist  for 
jary ;  thiit  wait  Piilistantinlly  a  compliance  with  the  re<iue?:t,  ami  no 
py  was  done  hy  the  refusal. 

he  Court  pliouM  not  pranl  a  new  trial,  merely  l)craufO  the  verdict  is 
ifestly  uprainst  the  weijrht  of  evidence ;  ami  never  heenusc  of  tbi?,  un- 
Uie  preponderance  ii(  so  great  as  to  ^hock  the  under^tandiuf;  and  moral 
e. 


veat,  in  Jackson  Superior  Court.     Tried  before  Judge 
SON,  Auguijt  Term,  IS;").'}. 

I  the  18th  October,  1S40,  Jolm  Williamson  executed  a 
by  which  he  bcipieatliod  the  hulk  of  his  estate  to  liis  wife 
ley  Williamson,  diu-inci;  Iut  life,  and  at  lier  death  to  bo 
Bd  among  the  six  youn;:er  of  his  children  ;  stating  in  his 
that  he  had  already  given  to  his  older  ehihben,  what  be 
icred  an  equal  share  of  his  property,  at  the  time  they  re- 
1  it.  His  wife  was  named  sole  executrix. 
I  the  26th  afterwards,  the  testator  <lied,  and  Mrs.  Williara- 
Beredthe  will  for  probate.  A  caveat  was  filed  by  Jas.  B. 
TB,  a  son-in-law  of  deceased,  and  other  sons-in-law  and 
alleging  that  testator  was  not  of  sound  and  disposing 
and  memory  when  he  executed  the  will ;  and  also,  that 
D  influence  was  brought  to  ))ear  on  him,  to  cause  him  to 
lie  the  same,  by  his  wife,  Winney  Williamson,  and  Mica- 
one  of  his  sons.  The  Court  of  Onhnary  achnitted  the 
» probate,  and  the  caveators  appealed  to  the  Superior 
fc;  and,  at  August  Term,  1808,  a  verdict  was  rendered, 
ig  aside  the  will.     The  following  is  an  abstract  of  the  tes- 

EVIDENCE  FOR  TROrOUNDERS. 
EDltAS  Staplkr  swoni: — Went  to  deceased's  house  on 
Oct  1849 — deceased  said  he  had  sent  for  him  to  write 
fll.;  said  it  woidd  not  be  long ;  he  had  told  his  son  to  get 
MMes,  Russel  Park,  Mr.  Ilaney,  Jan-el  Sharp — Baptist 
fibune  in  Haney's  place — witness  asked  him  \i  \ua  mfe 
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^^  rooms,  but  he  is  confident  Mrs.  W.  could  not  have  beard 
**i  and  Mr.  W. ;  read  the  will  over  to  bim ;  and  he  said  it 
^^  exactly  as  lie  wanted  it. 

-^it'examined :  All  the  children  of  one  niotber. 

^feussEL  J.  Park  swoni : — Signed  the  pnper  as  a  witnesa  ; 
*w-  deceased  sjrrn  it  and  the  other  witnes^ses;  all  in  the  pres- 
^«  of  each  other;  mind  as  ^ood  as  ever  saw  it ;  acquainted 
tl  him  a  long  time  ;  deceased  told  him  he  had  sent  for  him 

'^ritness  his  will :  liad  a  conversation  with  him  after  tlie  will 
^^  executed ;  an  hour  or  so  :  and  saw  no  aberration  of  mind  : 
^^no  undue  influence  of  any  sort ;  Mienjah  was  starting  to 
^  mill  as  be,  witness,  came  up ;  none  of  the  children  were 
"^^Osent;  Baptist  Park  is  dead  ;  he  said  on  the  former  trial 
^^t  he  signed  the  will,  &c. :  that  the  old  man  was  sound  in 
Uid ;  the  deceased  had  no  fever. 

Cross-examined :  Talking  about  sickness  in  the  neigbbor- 
^Od  and  neighboi-s ;  tliat  the  obi  lady  wanted  to  administer 
-^dicine,  and  he  declined  to  take  it,  until  be  had  bis  business 
^posed  of;  was  well  acrpiainted  with  the  family;  Nathan 
^•Lr  fifty;  worked  with  his  father;  John  L.  too;  Eliza  Na- 
B**  worked  about  the  lious(%  cooked  ;  said  be  had  got  his  mill 
fii^rly  completed,  and  be  then  expected  to  give  it  up  to  Mike : 
■  lie  did  not,  Mike  would  kick  bim  out ;  said  this  in  romance. 
;  Jte-exainincd :  Man  of  bis  own  bead;  bad  bis  own  way,  &c. 
'Jabrel  Sharp  sworn : — Subscribed  the  paper  and  saw  de- 
*MMied  sign  in  presence;  he  knew  deceased  15  to  20  years; 
^^i  one  and  one-half  miles  off  2  or  3  years  ;  was  sound  in 
NUid ;  he  was  sick,  but  there  was  no  tlifference  in  mind  ;  had 
*^Tersation  with  him ;  left  about  one  o'clock  ;  talked  about 
S^'X&eral  subjects  :  a  good  deal  about  dying ;  Mrs.  W.  wanted 
^  Send  for  Micajah  to  help  her  attend  to  Winney  and  the  ne- 
90es,  who  were  sick  ;  would  not  allow  Mike  to  leave  the  mill ; 
and  heard  of  no  undue  influence  ;  the  partition  door  was 
most  of  the  time. 

**,€kqss^xamincd :  Some  women  came  in  and  went  out ;  thinks 
,  W"^  lying  down,  but  can't  say  positively  ;  will  read  ;  was  a 

^V  nan  and  the  head  of  his  family. 
vto.  XIV.  ST 
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Wm.  J.  Park  sworn : — Intimately  acquainted  with  testator ; 
lived  there  at  work  near  five  years  before  he  died ;  saw  him 
once  or  twice  a  day  every  day  during  his  illness ;  his  mind  was 
good  as  common ;  one  night  his  mind  was  wandering  ;  Tues- 
day night ;  the  will  was  made  Thursday ;  thought  he  has  his 
mind  as  good  as  he  ever  knew  him ;  said  to  him  he  intended 
making  a  will ;  had  a  great  many  children  and  wanted  no  fuss- 
ing, and  meant  to  send  for  respectable  men  that  knew  him  well, 
to  witness  his  will ;  he  intended  leaving  everything  to  his  wife      •^ 
during  her  life,  so  that  the  children  should  look  up  to  her ;      ;; 
heard  him  say  some  of  his  children  had  got  all  they  ever  would  ^^ 
get — ^mentioned  Jackson,  Jasper  and  others ;  said  he  had  1 
and  sons-in-law  that  would  divest  the  women  of  everything 
they  could  ;  all  this  conversation  occurred  during  his  health  r" 
lived  about  one-fourth  mile  off;  the  old  man  was  a  firm, 
trolling  man  ;  not  easily  controlled ;  a  man  of  his  own  head      -  - 
the  old  woman  and  the  boys  were  opposed  to  building  the  wwiy     , 
and  he  said  he  would  build  it  if  he  sold  all  his  negroes  to  do  i*^  

Cross-exaniined :  There  were  42  likely  negroes  he  left ;  had   

very  good  stock  of  cattle,  &c.,  &c. ;  don't  know  how  much  lane 
gave  to  Jackson  a  negro  boy  14  or  15  years  old ;  a  horse ;  ho 
cattle,  sheep,  &c.,  &c: ;  Mrs.  Appleby  a  negro  girl,  horse,  1 
hold  furniture,  &c. ;  did  no  work  after  the  will  was  made- 
Mike  said  his  father  had  given  him  a  tract  in  Newton ; 


know  the  number  of  acres ;  heard  Mike  say  he  had  sold  it 

Dr.  John  D.  Long  sworn : — ^Attended  on  testator  in 
last  sickness;  present  with  him  17th,  19th  2l8t,  22d 
1849 ;  saw  nothing  indicating  derangement  of  mind ;  had  i 
siderablc  conversation  with  him ;  on  the  night  of  the  JLSTci^ 
wished  to  know  if  the  Dr.  could  prevent  him  from  haviiz^  > 
bad  spell  the  next  day,  as  he  wanted  some  writing  d0n0# 
the  Dr.  replied,  he  thought  he  could  keep  the  fever  do*^^. 
by  administering  medicine ;  his  cousin.  Dr.  C.Long,  did.-** 
minister  the  medicine  ;  testator  wanted  him  to  have  hisbcns 
put  up  and  stay  all  night ;  witness  declined. 

Cfross-exaniincd :  Dr.  C.   Long  gave  quinine  that  nj 
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don't  remember  the  quantity ;  in  small  doses  produces  no  effect 
oa  the  head ;  in  large,  produces  buzzing ;  has  never  seen  it 
pcoduce  derangement.     On  the  19th  saw  no  difference  in  his 
mind;  if  anything  better;  on  the  17th  had  little  fever,  not 
lanch ;  the  quinine  was  administered  in  broken  doses.     Testa- 
tor was  an  old  man,  between  50  and  70 ;  had  no  fever  of  any 
aeeonnt  on  the  19th ;  don't  think  Dr.  C.  Long  was  there  after 
3?th  and  18th ;  when  he  first  went  in  on  the  17th,  testator 
called  him,  in  speaking  to  him,  Mr.  Nabers. 
.    Jte-examined :  Candle  on  the  table  at  the  other  end  of  the 
^ocMu;  quinine  will  lessen  fever  when  going  off;  intended  it  to 
&eep  fever  down  next  day. 

John  Shackelfoiid,  sworn : — Was  at  tcstator*s  house  some 
Kxikie,  a  few  days  before  his  death ;  two  men  came  in ;  Hender- 
lOZk  and  another  came  in  ;  had  a  little  conversation ;  had  known 
Um  ever  since  he  was  a  boy ;  lived  a  neighbor  30  years  or 
n^^xe ;  appeared  to  be  as  much  in  his  mind  as  ever  he  had  seen 
^Sx3a ;  was  sick  and  feeble  in  body. 

i^roas-exmained :  Knew  all  his  children  when  he  saw  them. 
Answers  of  Wm.  Ray^  to  Interrogatories. 
■  .  .3  was  at  testator's  house  during  the  evening  of  the  17th 
•^OLt.  1849,  testator  spoke  of  wanting  some  writing  done,  but 
^^  not  speak  of  his  will. 

TFestator  said  he  wanted  some  writing  done — that  whenever 
^o  mentioned  it,  the  boys  left  the  house — that  his  wife  had  been 
^  ^ood  wife  to  him — was  the  mother  of  sixteen  children,  and 
^^^  been  almost  a  mother  to  the  neighborhood,  and  that  he  in- 
*^Xfcded  to  do  a  good  part  by  her.  He  afterwards  remarked, 
**^^t  he  reckoned  George  had  gone  after  Russel  Park. 

'  Tlfestator  did  not  say  or  do  anything  which  I  considered  foolish 

>  was  very  sick,  appeared  to  be  suffering  much,  and  quite 

i:  he  conversed  with  me   about  different  matters,  his 

V^nyeraation  was  reasonable.     ^Vhen   he  was  easy  and  quiet, 

^"B.  ,irould  talk  till  ho  became  restless,  when  he  would  move  about 

.  %luldiange  his  position,  and  when  he  would  become  easy  again, 

*l^  would  commence  conversing  again,  and  was  apt  to  talk  of 

I  different  or  new  matter. 
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From  what  I  saw  of  testator,  and  heard  him  t«ay,  I  thought 
his  mind  and  memory  siillieient  to  make  a  will. 

I  lived  with  testator  from  about  the  last  of  July,  1848,  to 
the  last  of  F(^l)ruary  or  first  of  March,  1840. 

From  my  Jie(|iiaintam'e  with  te:>tator,  I  should  not  have 
thought  him  likely  or  easily  iiifiueneed  to  do  an  a<;t  which  was 
not  in  accordance  with  his  will.  I  thought  him  a  man  who 
thought  and  acted  fi)r  himself. 

AuHWi'm  of  Calvin  C,  Ilrndrirks. 

I  heard  John  Williamson  say  he  was  going  to  build  a  fine 
mill,  but  that  he  did  not  expect  to  be  here  long  to  enjoy  it,  but 
intend  for  my  wife  to  i-ealize  the  benefit  of  it,  and  all  that  I 
have  during  her  life-time.  He  bad  tliis  conversation  to  me  in 
the  fall  of  the  year  1S4.S,  as  well  as  1  recolk'Ct. 

I  was  in  company  with  >rr.  Williamson  soon  after  his  son 
Jackson  moved  wliere  he  now  lives,  and  observetl  to  liim  that  he 
was  giving  his  son  Jacksim  oft'  a  i)retry  smart  portion  of  pr 
pcrty,  and  lie  answered  and  said  yes,  that  he  was  afraid  that 
he  was  giving  him  oft'  too  much,  and  more  than  he  would  hay^^^-e 
for  the  rest  of  bis  cbiUlren.  To  the  best  of  my  recollection -^m, 
this  ccmversation  took  pbicc  in  the  year  1847. 

I  met  with  Jasper  Williamson  the  morning  after  his  father'  ""^-'b 
death,  and  asked  bim  how  bis  father  was;  and  he  said,  thatL.^cne 
hope<l  that  he  was  well  and  in  heaven  ;  and  that  ho  died  in  ^^       ^ 
right  mind,  and  that  be  was  perfectly  in  his  senses  all  the  tiinc=3C 
of  his  sickness. 

TESTIMONY  FOR  CAVEATORS. 

Interrogatories  addressed  to  Thomas  A,  Carr, 
1st  Intg.  Do  you  know  the  parties  in  the  above  cause  ? 
2d  Intg.  Say  whether  or  not  you  were  at  the  house  of  JoI::vb 

Williamson  during  bis  last  illness  ?     How  long  was  it  bef<^:« 

his  death  ? 

8d  Intg.  If  yea,  state  what  occurred  between  you  and  ^9^ 

Williamson  at  the  time,  with  regard  to  your  doing  some  writi'*^ 

for  him  ? 
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4th  Intg.  Did  any  person  prcwent  object  ? 

6th  Intg.  Who  was  it  ? 

6th  Intg.  What  reason  <litl  llic  ijorson  objecting  apsign  why 
>u  shouhl  not  perform  the  servi(?e.s  AV'illiamson  recpiired  of  you  ? 

7th  Intg.  State  the  conduct  of  the  person  objecting  at  the 
Doe  of  the  request,  and  after.     AVhat  did  ho  or  she  do  or  say  ? 

8th  Intg.  Did  you  do  tlie  writing  ?  If  not,  what  was  the 
^ason  ? 

9th  Intg.  State  ])articularly  all  you  know  that  will  go  to 
low  that  Winney  Williamson  could  and  did  control  the  said 
9hn,  in  making  ihe  pretended  will  whieh  they  are  now  trying 
»8et  up  ;  and  all  you  know  in  favor  of  the  caveators,  as  if 
irticularly  thereto  interrogated. 

drosn  In trn'ot/atories, 

lat  Intg.  Did  you  see  testator  do  or  say  anything  foolish? 
rhat  was  his  appearance  ?  Was  he  not  very  sick  ?  From  all 
Ml  saw  and  heard  him  say,  did  you  believe  him  to  bo  in  his 
mses? 

2d  Intg.  Did  lie  not  converse  reasonable  ? 

8d  Intg.  If  any  oljection  was  made  by  Mre.  Williamson, 
id  testator  hear  it  ? 

4th  Intg.  Did  you  testify  on  the  former  trial  anything  about 
iCT  objecting  to  you  doing  tlie  writing  ? 

5th  Intg.  W^ho  is  present  at  the  taking  of  your  answers  to 
hese  interrogatories  ? 

6th.  Intg.  State  all  you  know  that  will  benefit  the  executrix, 
lira.  Williamson. 

Anmvera  hj  Thomas  A.  Carr  to  InterrogatoricB. 

Ist  Intg.  He  answers,  I  do. 

2d  Intg.  I  was  at  his  house  five  or  six  days  before  his  death. 

.8d  Intg.  lie  asked  me  to  write  his  will :  and  said  it  would 
Wt  take  me  long  ;  that  everything  that  was  there,  he  wanted 
toremain  as  long  as  his  wife  lived,  and  at  her  death  to  go  to 
bi»  children. 
'4th  Intg.  They  did  not. 

-^h  Intg.  I  do  not  know. 
'  dthlntg.  They  never  said. 
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7tli  Intg.  I  never  saw  the  person. 

8th  Intg.  I  did  not  do  the  writing,  becjiusc  Mr.  AVilliamson 
never  called  on  me  afterwards. 
9th  Intg.  I  know  nothing  more. 

Answers  to  Cross  Interrogatories. 

1st  Intg.  I  did  not.  lie  had  the  appearance  of  a  sick  man 
but  seemed  to  be  in  liis  senses. 

2d  Intg.  He  did. 

3d  Intg.  She  made  no  objections  in  my  presence. 

4th.  Intg.  I  did  not. 

5th  Ing.  Sterling  Mayes,  Wm.  A.  Mayes,  and  James  M. 
Smith. 

6th  Intg.  I  know  nothing  more. 

Anstvers  of  Wm,  liny, 

I  resided  with  testator  from  July,  1848,  up  to  tlie  last  of 
February  or  first  of  March,  1<S4!). 

I  was  there  on  the  17th  of  October,  1840. 

Mr.  Williamson  conversed  with  witness  on  various  subjects — 
lie  converscil  with  his  usual  reason — was  quite  restless  ami  com- 
plained of  suffering  much — he  stated  that  he  want<?d  to  have 
some  writing  done,  but  it  api)eared  that  he  could  not,  for  that 
when  he  commenced  talking  about  it,  the  l>oys  left  the  house ;  he 
said  that  his  wife  had  been  a  good  wife  to  him  ;  that  she  was  the 
mother  of  sixteen  children,  and  almost  a  mother  to  the  neigh- 
borhood, and  that  he  intended  to  do  a  good  part  by  her — ^he 
said  (some  time  after)  he  expected  that  George  had  gone  after 
Russel  Parks. 

Mr.  Williamson  conversed  with  me  on  various  subjects — \aA 
course  was  about  this :  when  easy  he  would  converse  until  he 
became  restless ;  after  becoming  easy  again,  he  would  com- 
mence conversing  about  some  new  matter — sometime*  quitting 
a  conversation,  as  witness  thought,  unfinished,  and  commencing 
on  a  different  or  new  matter. 

Mr.  Williamson  spoke  of  his  approaching  end — that  he  did 
not  expect  to  live,  and  he  was  more  restless  than  he  was  when 
sick  some  time  before,  and  his  conversation  was  as  is  stated  in 
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nswer  to  the  fifth  interrogatory  ^vhicli  I  did  not  notice  in  his 
>nncr  sickness*. 

He  has  frequently  heanl  Mr.  Williamson  sa}',  that  his  older 
oy»,  when  they  live<l  with  him,  stayed  at  home  an»l  worked, 
nd  tried  to  make  something,  and  his  younger  boys  were  dis- 
osctl  to  run  about  and  idle  their  time  and  si)end. 

Cranston  Williamson  lulpiMl  to  frame  the  mill-house,  to  dress 
lio  frame  of  the  house  and  the  plnnk — how  much  or  how  long 
c  workeil,  he,  witness,  rloes  not  know.  John  L.  Williamson 
.elped,  himself,  with  some  of  his  hands,  a  cart  and  wagon,  in 
Auliiig  the  rock  and  building  the  foun<lations  of  the  mill — 
hinks  he  helped  about  one  week  with  his  hands,  teams,  ic. 

Ansircra  of  Sarah  Milliimn. 
I  heard  Mrs.  William.^on  speak  of  having  tried  to  get  her 
insband  to  make  a  will ;  but  I  do  not  think  I  ever  heard  her 
peak  of  one  made  by  him.  On  the  night  Mr.  Williamson 
lied,  and  while  he  lay  a  corpse,  Mrs.  King  and  myself  were  in 
be  room.  Mrs.  Williamson  came  in,  and  after  some  time,  she 
•nd  Mrs.  King  entered  into  conversation,  relative  to  the  de- 
eased — Mrs.  King  regretting  that  she  had  not  come  in  time  to 
ee  her  father  while  he  was  in  his  proper  mind.  Mrs.  Willijimson 
hen  remarked,  in  substance,  ''  Nancy,  you  would  have  liad  no 
ilisfaction  with  him  at  any  time  of  his  illness,  for,  on  Sunday 
Homing,  he  was  attacked  with  a  violent  pain  in  his  head;  and 
a  a  few  hours  his  mind  was  flying  from  one  thing  to  another, 
■nd  so  continued  during  his  sickness.  Ilis  sufferings  were  so 
everc,  and  his  mind  such,  that  he  could  not  have  given  you 
Hy  satisfaction.  His  mind  was  so  distracted,  that  I  hardly  think 
iinlc  he  was  ever  sensible  of  his  suffering.*'  After  some  pause, 
t|8.  Williamson  again  went  on,  saying,  *'  Poor  old  man,  ho  is 
Dne,  and  we  shall  all  miss  him.  Nancy,  I  have  tried  for 
^rs,  to  get  your  father  to  make  a  will,  and  settle  his  business, 
at  I  never  could  get  him  to  do  it."  There  were  no  other  per- 
sjos  in  the  room  except  ilrs.  Nabers  and  Winney,  (the  daugh- 
)S^)  both  of  whom  were  lying  on  beds  and  asleep. 

.1  haye  never  personally  witnessed  anything  myself,  which 
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caused  me  to  tliink  that  Mrs.  Williamson  exercised  undue  in- 
fluence over  her  husband's  actions. 

Answers  of  Winney  Ann  WUUamson, 
I  did  hear  a  conversation  between  John  Williamson,  dec*d, 
and  his  wife,  upon  the  subject  of  the  said  John  Williamson  ma- 
king a  Avill,  Avhich  was  as  follows :  John  Williamson  said  that 
he  never  intended  to  make  a  will ;  that  the  law  had  made  a 
will  good  enough  for  him ;  and  his  wife  insisted  and  urged  him 
to  make  a  will ;  but  ho  said  he  never  intended  to  make  any  dif- 
ference amongst  his  children — that  wills  often  caused  brothers 
and  sisters  to  fall  out  and  disagree  among  themselves — ^which 
had  been  the  case  of  his  own  brothers  and  sisters ;  and  that  he 
never  intended  for  that  to  be  the  case  among  his  own  children ; 
and  his  wife  insisted  on  him  to  make  a  will,  and  he  seemed  to 
get  angry,  and  got  up  and  went  off  towards  the  mill. 

As  near  as  she  can  now  recollect,  it  was  three  years  and 
some  three  or  four  months  before  the  death  of  the  said  John 
Williamson. 

Mrs.  Williamson  was  the  only  person  she  heard,  that  urged 
him  to  make  a  will  in  the  conversation  alluded  to,  and  that  the 
reasons  that  she  urged,  was  that  if  he  did  not  make  a  will,  th^^ 
property  would  be  spent. 

He  said  that  wills  often  caused  brothers  and  sisters  to  bc^ 
imfriendly,  and  the  result  of  fathers'  making  wills,  in  nine  c^-^- 
ses  out  often,  the  children  to  become  enemies  to  one  another^;^ 
which  had  been  the  case  witli  his  own  father's  children. 

He  said  the  law  wavS  a  good  will  for  him,  and  that  would  soi'fl? 
him. 

He  did  say  he  wished  his  property  to  be  divided  among  hi* 
children  equally — that  he  never  intended  to  make  any  difiFer"" 
encc  among  his  children. 

I  heard  John  Williamson  say  that  ho  never  could  have  his 
way;  that  he  had  told  his  two  sons,  Columbus  and  LaFayette,to 
go  to  Athens  and  get  themselves  saddles  and  bridles,  and  siQtB  . 
of  clothes,  and  that  his  wife  and  Micajah  objected  to  it,  ZfA 
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'^V'o^d  not  let  them  go,  is  all  that  she  knows  of  that  will  go  to 
l>^2aefit  caveators. 

AnswcTit  of  1.  A.  Few. 
ZEntg.  1st.  He  says  ho  knows  the  parties  to  the  above  stated 


^btg.  2d.  lie  says  he  has  attemptctl  to  trade  with  John  Wil- 
-sason;  that  about  the  loth  November,  1848,  lie  tried  topur- 
I  a  negro  woman  and  two  children  from  the  said  John 
^^^illiamson,  who  then  tohl  him  to  go  to  his  (Williamson's)  wife, 
"^  *^^^fct  she  would  sell  her  to  witness ;  but  witness  and  Mrs.  Wil- 
*^^*.:xnaon  could  not  agree  on  the  price  for  said  property,  which 
^^     "Che  cause  of  witness  not  effecting  a  trade. 

ilntg.  3d.  He  answers,  that  when  he  went  to  Williamson  to 
^^"^fcde  for  the  negroes,  he  told  me  to  go  to  his  wife ;  she  would 
i  her  to  witness ;  that  he  (Williamson)  had  nothing  to  do 
I  said  girl.     Williamson  then  went  with  him  to  the  house^ 
after  getting  dinner  he  went  off,  leaving  Mrs.  Williamson 
^■"■^d  witness  there  to  make  the  trade ;  and  further  the  witness 
^-X^OWB  nothing. 

Answers  to  Cross  Interrogatories. 
Intg.  Ist.  He  says  that  John  Williamson  was  willing  that 
"is  wife  should  sell  me  the  property,  stating  at  the  time  that 
"^  (Williamson)  had  no  control  over  said  property. 

Ijtg.  2d.  He  answers  that  he  asked  Mrs.  Williamson  if  she 
"^rouM  swap  the  girl ;  she  answered  that  she  would  not ;  but 
•"t^ted  that  if  she  parted  with  the  girl  she  would  have  the  mo- 
^®^for  her — ^he  then  asked  her  the  price,  and  she  answered 
^^«  thousand  dollars  cash.  He  bade  her  a  respectful  farewell, 
^*^^  Taxnoused. 

liitg.  Sd.  He  answers  that  Mrs.  Williamson  did  not  use  any 
^^^ta  of  violence,  nor  did  she  use  any  force ;  nor  did  John 
^^^Qiamson  appear  to  be  alarmed  or  in  fear  of  his  wife,  that 
^*^  to  him  perceptible. 

^btg.  4th.  He  answers  that  he  saw  nothing  that  would  lead 
^^  to  suspect  any  thing  but  good  feeling,  good  humor,  and 
^^^  terms.     This  conversation  took  place  at  John  William^ 

^Ota*..  J lis 1 


298  SUPREME  COURT  OF  GEORGIA. 


Answers  of  Louisa  Arnold. 

On  one  occasion  that  I  recollect,  I  heard  Winney  Williamfion 
insist  seriously  on  John  Williamson's  making  a  will,  but  at  that 
time  he  manifested  no  disposition  to  do  so ;  most  that  was  said 
by  him  was  said  jestingly.  He  waived  her  importunities  by 
telling  her  she  only  wished  him  to  make  a  will  and  die  ;  but 
the  will  would  not  make  liim  die  any  sooner ;  and  so  spoke  of 
it  that  I  thought  he  was  quite  indifferent  on  that  subjects  At 
times  when  I  have  heard  him  speaking  more  seriously  about  a 
will  he  would  frequently  remark,  the  law  was  as  good  a  will  as 
he  could  make. 

On  some  occasions  I  have  known  Winney  Williamson  and 
Micajah  both  to  exercise  a  stubbornness  and  self-'W'ill  in  oppo- 
sition to  the  requests  or  expressed  wishes  of  John  Williamson 
—on  such  occasions  he  would  generally  withdraw  himself  from 
the  contest  and  submit  to  have  things  managed  as  they  mighL 
wish.     John  Williamson  would  sometimes  want  the  key  to  get 
money  out  of  the  chest — ^liis  wife  would  frequently  inquire  vha'b 
he  wanted  with  it — would  hardly  ever  give  him  up  the  key,  bu^K: 
would  generally  go  and  use  the  key  herself  without  letting  hinKn 
into  the  chest.     Micajah  would  often  differ  with  him  about  bi^^- 
sincss  of  the  place.     If  the  old  man  wanted  a  piece  of  groun  -^ 
planted  in  one  thing,  and  Micajah  in  another,  Micajah  gepe==>- 
raUy  carried  his  point,  and  the  old  man  would  yield — bo 
other  things,  he  would  most  generally  yield  his  will  to  theii 
whenever  there  was  any  opposition  shown. by  them. 
Answers  of  Rebecca  Shotwell. 

I  was  at  Mr.  Williamson's  about  the  time,  or  just  before  tks« 
mill  was  finished,  and,  in  company  with  Mrs.  Carter,  and  aottM^ 
others,  went  down  to  look  at  the  mill.     While  at  the  miU,  iCr. 
Williamson  was  talking  about  it,  and  said  he  was  not  building 
it  for  himself,  as  he  did  not  expect  to  live  to  enjoy  it  long,  bv^ 
for  the  use  of  all  his  children. 

On  the  occasion  just  alluded  to,  Mr.  Williamson  appetifffi 
somewhat  distressed,  and  was  talking  much  about  the  oondust 
of  his  family.  Among  other  things,  complained  that  (lolmi^ 
iras  gone,  or  going  off  to  Texas,  contrary  to  his  wishes,  aad  m 
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far  as  he  knew,  without  money  to  take  him  there.     Said  hia 

family  disagreed  hadly,  did  not  manage  well ;  and  that  th« 

younger  hoys  were  not  like  the  older  ones.    The  older  ones 

worked  when  they  were  there ;  but  the  younger  ones  depended 

on  negroes.     And  on  her  reminding  him  that  he  should  control 

his  family,  and  make  them  do  as  he  pleased,  he  replied,  it  is 

too  late  now.     They  both  agree,  that  from  their  knowledge  of 

tho  old  man's  habits,  in  transacting  business  generally,  they 

believe  he  was  to  a  great  extent  controlled  by  his  wife  and  Mi- 

djah,  and  suffered  them  to  have  and  do  things  pretty  much  as 

they  pleased. 

EzBEiEL  Booos  sworn : — Was  present  at  testator's,  at  the 
tame  of  the  execution  of  the  will;  shook  hands  with  him;  he 
aaid  he  was  sick,  but  not  as  bad  as  he  had  been;  then  spoke  to 
39tapler,  and  went  to  the  fire.     Mr.  Stapler  was  writing ;  wlien 
lie  came  to  two  of  tho  boys'  names,  Cranston  and  Jasper,  Sta- 
bler said,  these  you  want  provision  made  for.     Testator  said 
^es ;  Stapler  asked  how  much :  Williamson  said  $300 ;  named 
^en  one  of  the  girls,  and  askcd^if  it  was  the  oldest ;  testator 
«aid  he  didn't  know  or  couldn't  tell ;  ho  went  on  then  to  Winney's 
mame  and  asked  how  he  spelt  it ;  don't  know  whether  the  old 
-man  spoke  in  reply;  Mrs.  Williamson  spelt  the  name;  she 
jiassed  through  the  house  backwards  and  forwards  from  one 
xoom  to  the  other ;  thinks  she  was  passing  through  when  the 
question  was  asked  as  to  spelling  the  name ;  knew  testator  a 
,good  while ;  lived  a  mile  and  a  half  from  him  ;  Stapler  was  sit- 
iang  on  one  side  of  the  door ;  the  door  he  thinks  was  between 
Stapler  and  the  bed. 

Orofi-examined :  Mr.  Stapler  was  four  or  six  feet  from  the 
l>ed ;  thinks  he  was  as  much  in  his  right  mind  as  any  man 
oonld  be  who  was  as  sick ;  saw  nor  heard  nothing  going  to 
flhow  that  he  was  influenced  physically  or  morally  to  make  the 
mOl ;  man  of  firmness,  and  mind  strong  as  ordinary. 

Wm.  Henderson  sworn : — Was  at  the  house  of  testator  once 

-teing  his  last  illness ;  it  was  on  Thursday ;  thinks  it  was  after- 

-^■^MHm;  the  old  lady,  Jasper  and  Mr,  Shackelford  were  present; 

Oe  taid  the  doctors  had  both  been  there  last  night ;  had  a  few 
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words  with  testator  just  before  he  left :  Milligan,  who  was  talk- 
ing with  him  asked  how  he  w^as ;  he  said  sometimes  he  thought 
he  was  going,  at  others  very  little  the  matter  and  said,  40  years 
ago  Dr.  Noisier  pronounced  him  a  dead  man,  and  here  I  am 
yot.  If  he  lived  to  see  next  March  he  would  be  70 ;  the  next 
thing  he  recollects  of  his  saying  was,  he  asked  who  that  wae 
talking  ?  Milligan  stated  it  was  Henderson  and  the  old  lady ; 
as  soon  as  Milligan  mentioned  witness  name,  he  stopped  talk- 
ing and  had  stopped  a  common  pause,  and  walked  to  the  bed 
and  spoke  to  him ;  Milligan  said  that  is  Henderson,  and  repeat- 
ed over  what  he  had  said  to  Milligan ;  he  then  asked  him  what 
had  become  of  Ratchford ;  witness  replied  and  got  as  far  as  to 
say  he  had  gone  to  Arkansas,  and  got  as  far  as  Memphis,  when 
the  testator  broke  in  and  asked  where  witness  was  going  to  live 
next  year ;  did  not  appear  to  talk  with  the  same  mind  that  he 
had  known  him  before ;  thinks  this  was  about  one  o'clock  ;  saw 
nothing  of  Jarrel  Sharp ;  but  saw  some  one  riding  off. 

CroBS-cxamined  \  He  was  Administrator  of  a  man  by  th« 
name  of  Ratchford ;  and  the  old  man  asked  the  question  about 
a  relative  who  was  the  heir ;  he  had  sold  his  place  some  time 
before. 

Re-examined :  Didn't  have  his  common  appearance  out  of 
his  eyes ;  looked  stranger  or  frightened. 

John  MiLLiaAX  sworn : — Was  present  at  the  time  referred 
to  by  Mr.  Henderson ;  heard  the  conversation  between  the  old 
lady  and  Henderson  ;  he  was  not  talking  to  the  old  man  at  the 
time ;  thinks  he  had  stopped  ;  he  seemed  very  restless ;  rolling 
his  eyes  about  the  room ;  and  from  his  conversation  don't  think 
ho  was  in  his  right  mind ;  remarked  so  at  the  time. 

Cro%9'Cxamined :  Thinks  the  old  man  was  different  from  what 
he  usually  was ;  can't  say  whether  he  was  of  sound  mind  er 
not;  said  to  Thurmond  that  he  talked  reasonably ;  don^tthinjt 
the  old  man  said  any  thing  foolish  or  unreasonable ;  he  knew 
Mm  (witness)  and  knew  what  he  was  talking  about. 

John  McGinnis  sworn : — Heard  the  old  man  say  aniontb  of' 
two  before  his  death  that  his  children  that  were  about  him 
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never  should  take  advantage  of  him  so  as  to  make  him  make 
an  unequal  will ;  his  father  had  made  such  a  will ;  and  the  old 
man  enquired  of  witness  about  it. 

Oro99-examinati(m :  This  was  in  Jefferson ;  thinks  it  was  at 
August  Court ;  his  (witness)  father  died  in  '38  ;  he  had  had 
hw  suits  about  it. 

John  W.  Moon  sworn : — Had  a  conversation  with  testator 
on  his  plantation  in  1838  about  his  disposition  of  his  property ; 
he  went  by  there  and  asked  testator  to  go  with  him  to  the 
family  grave  yard ;  going  there  he  said  all  this  came  from  your 
grand-father,  and  he  intended  to  carry  out  that  will,  but  ho  in- 
tended to  make  an  equal  distribution  among  his  children  ;  said 
it  should  be  fair  among  all ;  he  could  not  have  his  ot\ti  way ; 
he  was  in  the  habit  of  making  extravagant  assertions ;  he  said 
Mike  was  a  good  fellow  to  work,  but  would  have  his  way ;  he 
Said  your  aunt  Winney  and  cousin  Mike  have  got  some,  and  he 
ivould  go  and  see  if  he  could  get  it  for  him,  but  they  would  not 
let  biin  have  it ;  said  Nathan  had  received  property  from  his 
^rand-father,  and  as  he  would  not  be  able  to  give  his  other 
c^Tiildren  as  much,  he  did  not  intend  him  to  have  any  more. 

Cross-examined :  Saw  him  in  1838  and  '39  and  never  saw 
^kftim  till  his  death ;  did  not  see  him  the  last  eleven  years. 

Sam'l  G.  Barnett  sworn : — Had  traded  with  testator  once, 
^*^ld  him  land ;  called  on  him  for  the  money  and  couldn't  get 
^^-^ ;  he  backed  out  from  the  trade  and  said  his  family  objected ; 
"^^liis  was  in  the  spring  of  '46  ;  lived  near  him  15  years. 

Cross^xamined :  Never  liked  to  stand  up  to  a  trade  no  way, 
"^^^nless  you  had  him  bound. 

Charles  Hardy  sworn: — ^Lived  near  old  John  William- 

^^Hm;  went  to  buy  bacon  and  he  would  send  him  to  his  wife ;  the 

^'^Id  lady  asked  him  too  much ;  and  he  didn't  buy ;  said  the  old 

•^sdy  had  some  shoats  in  the  pen ;  testator  said  the  older  boys 

'^^id  more  hard  work  than  the  younger ;  the  younger  were  too 

^^:innid ;  never  satisfied  unless  up  to  their  knees  in  leather  and 

^^rrapt  tip  in  broad  cloth. 

John  EmtiiNE  sworn : — ^Went  to  mill  at  testator's  some  few 
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months  before  he  died  ;  he  said  to  him  that  there  were  a  hei^ 
of  his  children,  and  intended  no  noise  after  his  death,  but  meant 
to  divide  his  property  equally  among  all  his  children. 

Peter  Anolin  sworn :  Worked  about  testator's  mill  a  good 
deal  in  '48 ;  Leslie  and  Jasper  and  Cranston  and  the  sons  about 
home  were  at  work ;  he  said  Leslie  was  there  at  work,  he  was 
getting  nothing  now,  but  would  get  something  hereafter ;  pretty 
much  all  the  time. 

CroBB'Cxamined :  Leslie  and  witness  worked  there  18  days. 

Joseph  W.  Hardt  sworn :  Testator  was  asking  about  the 
will  of  James  Weir ;  he  told  him  Weir  had  left  all  to  bis  wife,  to 
be  hers  for  life,  and  then  divided  among  his  children ;  he  sal^ 
he  intended  to  make  his  about  the  same  way ;  this  was  some  ten. 
days  before  his  death. 

Cross-examined :  He  was  then  in  good  health  and  mind ;  be 
was  a  man  of  firm  character ;  had  some  peculiarities. 

Re-examined :  The  old  set  of  boys  worked  hard ;  has.  heard 
the  old  man  complain  of  the  younger  set ;  swapped  horses  oihm 
with  the  old  man,  and  rued  back ;  ho  said  the  family  were  dis- 
satisfied, and  the  horse  blind,  &c.  ;  the  old  lady  said  he  had 
cheated  him,  &;c.,  &c. 

John  A.  Winn  sworn : — Has  had  dealings  with  testator ; 
talked  about  a  negro  trade ;  he  said  the  negro  woman  he  hid 
proposed  trading,  was  in  a  deed  of  trust  from  his  father ;  wit- 
ness then  proposed  to  swap  his  negro  man  to  him  for  another 
negro  girl ;  Mrs.  Williamson  asked,  why  do  you  want  to  trade 
her  ?  He  said  he  did  not  care  particularly  about  it,  and  tben 
the  trade  stopped. 

Qross-examined :  She,  the  girl,  was  then  about  the  hooae.    - 

Elisha  J.  Bayley  sworn : — ^Went  to  testator  to  buy  a'oow; 
said  he  would  talk  to  the  old  lady,  and  see  whether  she  winild 
let  one  go ;  went  and  saw  him  afterwards,  and  he  said  the  old 
lady  could  not  let  one  go.  The  old  lady,  next  morniD^  at  t$e 
cow-pen,  called  him  out,  and  offered  him  choice  of  two  alf.her 
price,  and  he  bought  one.  a  ^ 
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CroM^xamined :  This  was  in  1849;  havn't  paid  for  the 
cow  yet. 

Adam  Williamson  sworn : — He  was  influenced  by  his  wife 
in  this,  that  when  any  opposition  was  expressed  by  her  to  his 
projects  he  would  yield. 

William  R.  Segurs  sworn : — Went  to  buy  a  negro  from 
"testator,  and  he  said  the  old  lady  was  opposed  to  the  sale  and 
<3eclined  selling. 
•     Oro99^xamination :  Never  went  to  her  at  all. 

JonK  M.  Holliday  sworn : — Heard  testator  say  he  intended 
dividing  his  property  equally  among  all  his  children  to  a  dollar, 
snd  it  made  no  difference  if  Nathan  had  been  given  by  his 
^prand-father ;  the  first  conversation  was  in  '32 ;  the  second  was 
mn  1833  or  '34 ;  said  in  '49  about  the  same  thing ;  said  he  was  , 
luilding  the  mill  for  all  of  his  children. 

James  A.  Thomas  sworn  : — Traded  for  a  note  on  testator; 
"vent  to  get  his  money ;  the  old  man  said  to  the  old  lady  go 
mzid  get  the  money ;  she  refused ;  he  then  said  give  him  the 
leys  end  he  would  get  it;  she  said  no  ;  he  must  take  it  out  in 
irade :  this  was  in  1843 ;  afterwards  gave  him  a  five  dollar 
^old  piece  and  said  he  would  pay  the  balance ;  12  or  14  dollars 
"was  the  amount. 

CfrasthUzamined: 

John  S.  Arnold  sworn : — Was  there  shortly  after  the  grove 

"was  cut  down ;  ho  asked  testator  why  he  had  cut  it  down ;  ho 

«aid  it  was  not  him,  but  it  was  done  against  his  will ;  2  Or  3 

^eiirs  before  he  died ;  in  the  spring  of  1843 ;  he  spoke  of  a 

WBt6r4neIoii  patch  at  a  particular  place ;  afterwards  saw  it  in 

^aofcton ;  .testator  said  Mike  would  have  it  in  cottpn ;  said  he 

^ifj^xted' ills  property  equally  divided  among  his  children. 

-  ^,  Qm!»-4xamined :  He  married  Louisa  King,   daughter  of 

.<^(papj  £^ing  \  Segurs  married  his  sister. 

stmImMI  AllLLiaAN  sworn : — Heard  testator  say  he  wanted  to 

l«gr  hi«  Iimd,  but  Micajah  thought  it  was  too  high ;  and  the  old 

li|M^  jiAtit  Waii^  to  go  in  debt ;  this  was  the  fall  Wos^  Va 
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vcd  one  and  a  half  inilcs  from  Williamflon ;  heard  the 

1 8ay  his  older  eliildren  worked  and  dressed  in  homespim, 

.  younger  were  disposed  to  ride  about ;  his  negroes  were 

ig  his  children ;  said  he  didn't  expect  to  be  here  long,  and 

ae  hoped  the  law  would  do  them  justice ;  this  was  6  or  7 

i  ago. 

noMAS  P.  Moox  sworn  : — Had  a  conversation  with  testator 

e  12  or  14  years  ago  at  the  mill  and  said  he  wanted  his 

-perty  equally  divided  among  his  children,  and  didn't  want 

,vyers  to  reap  it;  the  lauds  he  gave  to  each  of  his  children 

arth  ?500. 

Cross-examined :  Don't  know  the  number  of  acres,  &c.  &c. 

Charles  M.  Herd  sworn : — Heard  the  old  man  say  that  he 
intended  giving  an  equal  share  to  his  children. 

Alexander  E.  Bacon  sworn : — Heard  the  testator  say  he 
had  his  older  boys  to  serve  him  better  than  the  younger;  he 
intended  to  give  an  equal  share  to  all. 

Dr.  Crawford  LoNr,  sworn : — Saw  testator  once,  17th  and 
18th  October,  1841) ;  suffering  and  laboring  under  fever  for 
some  time  ;  fever  not  as  high  as  before  he  got  there  ;  adminia- 
tered  quinine  ;  intended  giving  20  grains  during  the  night  and 
next  morning ;  had  some  conversation  with  him ;  not  delirious,  but* 
conversation  scattering ;  did  not  think  him  capable  of  maintain-* ' 
ing  a  regular  conversation ;  the  quinine  was  given  every  hour  ; 
(luinine  has  not  a  uniform  effect  on  the  mind ;  it  don't  prodood 
a  perceptible  effect  on  the  mind ;  it  does  not  produce  a  greaW 
effect  upon  weak  and  sick  persons  than  young  and  strong  onea 
he  threw  up  about  5  grains  during  the  night ;  his  fever  nsoiV 
came  on  in  the  evening.     Had  to  inquire  of  others  aboot ) 
symptoms.  -  ■• 

CroBS-examination :  Has  the  effect  of  producing  roariaf 
some  persons ;  his  mind  was  better  the  next  morning ;  sail 
thing  foolish ;  had  loss  fever  next  morning ;  when  he  l<tfCr 
morning  perspiration  was  coming  on  and  the  fever  eoo 
'••oJIrg  the  fever  would  have  entirely  left  him  by  evening 


GAINESVILLE,  OCTOBER  TERM,^1868.       806 

Winnify  Willi.imsoii  rt.  Jiw.  I).  Nabcrs  ri  nl. 

faitor  said  he  was  in  hopes  of  getting  bettor  (that  morning)  to 
liavo  some  writing  ;  said  he  wanted  his  fever  to  get  better,  for 
lie  should  die  he  believed  if  it  did  not.  It  had  not  produced 
z*oaring  wlicn  he  left;  his  mind  he  thinks  would  have  been  bet- 
"ter  but  for  the  <iuininc  ;  cannot  say  there  was  any  positive  de- 
rangement ;  mind  appeared  to  l)o  calm  next  moniing  when  he 
left,  and  he  was  quiet;  did  not  think  him  capable  of  conver- 
ging connectedly  during  the  time  he  saw  him. 

FOR  PROPOUNDERS  IN  REBUTTAL. 

Ralph  Bailey  sworn : — Testator  said  Nathan  was  pretty 
"Veil  off  and  he  would  give  him  no  more  ;  had  a  good  farm  and 
2>lenty,  and  <ljdn't  want  any  more.  Appleby  had  joined  the 
vnasons  and  he  should  have  no  more ;  was  a  mason,  &c.,  &c. 

Jamks  Collins  sworn: — The  testator  said  to  him  3  years 
'l>cforo  his  death  that  he  intended  giving  his  children  that  had 
left  no  more  of  his  property;  had  given  them  as  much  as  bo 
^nld  and  have  any  left  for  me  and  wife. 

John  Calliifax  sworn  : — Nabers  came  to  see  him,  witness, 
«nd  got  the  coffin  made ;  and  said  the  testator  was  in  his  right 
jnind  when  he  died,  and  never  knew  him  to  be  out  of  it  during 
"the  sickness ;  never  saw  such  a  case. 

Cros^B-exinnined :  Ilis  wife  was  inquiring  about  his  spiritnal 
condition. 

Wd.liam  AVilburn  sworn : — Recollects  that  Nabers  was  in 
the  shop  and  Mrs.  Callihan  came  in  and  she  asked  him  how  he 
died ;  Nabers  said  he  was  properly  at  himself  to  the  last. 

William  Jaiuiett  sworn  :  Heard  the  old  man  say  in  '48  he 
vas  afraid  he  had  given  his  children  who  had  left  him  more  than 
he  would  have  for  the  home  ones. 

Ira  Jarrktt  sworn : — Jasper  Williamson  said  he  was  at  him- 
self to  the  last;  Jackson,  Cranston,  &c.,  w^ere  present;  on  the 
day  of  burial ;  and  none  of  them  denied  it. 

Crou^Tamirmd :  Testator  stated  to  him  frequently,  that  he 
intended  giving  the  old  lady  all  the  property  for  her  life,  and 
then  to  the  children. 
VOL.  XIV.  39 
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Chaule!?  Hvtpon  sworn : — Saw  testator  the  day  before^ he- 
■was  taken  sick,  and  said  honey  (his  wife)  should  have  it  (to 
propertij.) 

John  B.  IlAniLKY  sworn  : — Heard  testator  say  he  had  fixed 
off  his  children  with  lands,  and  provisions  for  the  first  year; 
intended  his  wife  to  have  what  he  left  for  life,  and  that  ha 
couldn't  do  as  a  good  a  part  by  his  children  with  him  as  the 
others  ;  he  had  hut  a  pack  of  negro  property,  which  might  lie 
down  and  die. 

Cross-cxaminvd  : 

Jamks  Smith  sworn : — Knew  ter^tator  40  years;  thinks. him 
a  man  of  firmness. 

Oro88'Cra?nincd :  Never  about  his  house  much. 

William  1).  Smith  sworn : — Well  acquainted  with  testatqr; 
was  20  years  his  neighbor ;  he  Avas  a  firm  man  in  his  opinioDfl, 
and  governed  his  family. 

Cross-examined :  Ilis  first  children  worked  hard ;  can't  nj 
as  to  the  yoiniger ;  the  old  man  and  woman  lived  agrceatfy 
and  peaceably  ;  ten  or  twelve  years  since  he  moved  further  off; 
he  has  been  a  great  deal  about  him. 

John  J.  Park  sworn : — Acquainted  &c.,  with  testator  ^ 
years ;  a  man  of  firm  and  decided  character ;  never  knew  or 
saw  anything  that  would  indicate  he  was  under  the  influence  of  ■ 
Mike  or  the  old  lady. 

Jerome  Miller  sworn : — Acquainted  40  years,  &c.,  Kyed 
dose  by ;  a  man  of  nerve  and  decided  character. 

Oross-examined :  Became  acquainted  with  him  15  or  20 
years  ago. 

Counsel  for  propounders  objected  to  the  giving  in  evidenQBi^ 
of  the  sayings  of  John  Williamson,  the  deceased,  except  BVuoU 
as  were  connected  with  the  making  of  the  will,  or  shortly  pA- 
ceding  the  same. 

The  Court  overruled  the  objection,  and  admitted  the  en-   , 
dence,  on  the  ground  that  the  caveators  were  allowed  to  prt« 
all  the  sayings  of  the  deceased,  which  would  in  any  wayiffii- 
trate  the  issues  made  by  the  caveators. 
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Xo  this  decision,  counsel  for  propounders  excepted. 

,Coan8el  for  propounder  objected  to  the  depositions  of  Mrs. 
Strah  Millican,  on  the  ground  that  the  confessions  of  Mrs. 
VnOiamson  were  not  admissable  against  the  legatees,  under 
Am  will. 

The  Court  overruled  the  objections,  on  the  ground  that  Mrs. 
^K^&KamBon  was  the  sole  propounder,  and  the  sole  legatee  for 

To  this  decision,  counsel  for  propounders  excepted. 

Counsel  for  propounders  requested  the  Court,  among  other 
tilings,  to  charge  the  jury : 

That  the  absence  of  proof  is  evidence  that  the  fact  does  not 
iStXy  and  consequently,  that  if  the  jury  believe  that  no  testi-  . 
idi^  has  been  produced  to  show  that  Mrs.  Williamson  was 
rejudiced  against  her  older  children,  the  jury  cannot  believe 
iflU  any  such  prejudice  existed. 

T!he  Court  declined  to  charge  the  latter  portion  of  this  re- 
i^est,  on  the  ground  that  it  was  retiucsting  the  Court  to  charge 
-ftct  in  the  case.  To  this  refusal  to  charge,  propounder  ex- 
ei^ted. 

rio  (he  remainder  of  the  Court's  charge,  no  exceptions  were 

Counsel  for  propounder  moved  the  Court  for  a  new  trial,  on 
6ie  gcoond  that  the  verdict  was  contrary  to  the  evidence,  and 
without  evidence.  The  Court  refused  the  motion,  and  pro- 
PJBderB  excepted, 

Cobb,  Thurmond,  Underwood,  Peeples  and  Hull,  for 
P^itiff  in  error. 

'^•''Dougherty,  Overby  &  Millican,  for  defendants. 

'*v  the  Court, — Starnes?,  J.,  delivering  the  opinion. 

;.M»J  It  is  alleged  first,  that  the  Court  below  erred  in  admit- 
?**.^  evidence,  the  sayings  of  the  testator,  not  connected 
j^  ^^  Hiaking  of  the  will,  nor  immediately  preceding  the 
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Parol  evidence  of  testator's  intentions,  offered  for  the  pur- 
pose of  explainin<r,  altering  or  contradicting  the  will,  is  inad- 
missible. But  such  evidence  of  testator's  previoas  declaration^ 
when  offered,  not  to  explain  or  alter  the  will,  but  simply  to 
prove  a  long  continued  purpose,  and  thus  to  afford  presump- 
tive evidence  of  testamentary  capacity  in  the  last  m<inifc8t»* 
tion  of  that  purpose,  is  proper.  If  so,  of  couri?e  such  oiidence 
is  proper,  to  assail  such  capacity,  or  to  afford  presumption  of 
undue  influence.  {Cartwrujht  vs,  Cartwri(jht^PhtUimure^  DO* 
Couch  V8.  Couchj  7  Al4i.  519.) 

So  far  has  this  been  carried,  that  such  evi«lenco  has  been 
relied  upon,  and  very  proiwrly,  too,  we  think,  to  sustain  the 
will  of  an  inmate  of  a  mad-house ;  it  being  offered  for  the 
purpose  of  showing  that  the  testator  wrote  the  will  in  a  lucid 
interval,  because  that  it  was  consistent  with  a  purpose  pre- 
viously expressed,  in  moments  of  sanity.  {Unoth*  vs.  Blun- 
delj  19  Vcs.  f)W.     StO('Ic.  on  Xon  Cumpna.  hi\.) 

Tho  cases  cite<l  in  the  argument,  to  the  effect  that  the  de- 
clarations of  a  testator  must  bemnde  at  or  .<•>  near  tlie  lime  of 
the  will's  execution,  as  to  become  a  part  of  tlu^  res  >/rstfie^  re- 
late altogether  to  a  different  point ;  aujl  thei)rinci|>lo  there  as- 
serted applies  to  declarations  as  to  the  intentions  of  testiUor, 
or  to  proof  of  fraud,  or  sr)me  such  matter,  and  ib)es  not  conflict 
with  our  decision  on  this  point. 

[2.]  The  Court  also  admitted  the  depositions  of  ^Fi-s.  Sarah 
Millican,  giving  certain  statements  or  declarations  of  the  pro- 
pounder  Mrs.  Williamson,  as  to  the  state  of  mind  of  the  tes- 
tator ;  and  to  this,  exception  is  taken. 

Mrs.  "Williamson  is  executrix,  a  party  to  this  case,  and  leg^ 
atec  of  the  whole  estate  for  life.  A  conflict  of  opinion  is  found 
in  the  adjudicated  cases  on  this  subject.  It  has  been  frequent- 
ly held  that  the  a<lmissions  of  a  legatee  and  v\eeutor  will  not 
be  received  against  the  other  legatees.  A\u]  on  ilie  other 
hand,  decisions  have  boon  inade  <lirecily  to  rl:-  <-.iiin:!rv,  and 
clementarv  dicta  an*  to  be  found  auihoriziii--  rlie  voce'^Uon  of 
such  admissi<ms.  The  point  has  been  alrca-.h  i:;;iturcly  cop- 
flidered  by  this  Court,  and  perhaps  influenced  by  the  strong  ill- 
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Iniation  of  modem  Courtn,  to  curry  us  many  such  objections 
B  possible  to  the  credit,  rather  thjin  to  the  competency  of  the 
itness^  it  has  been  held,  that  the  admissions  of  an  executor,  a 
arty  to  the  record,  and  legatee  under  the  will,  are  competent 
ddence  to  go  to  the  jury  upon  the  trial  of  a  caveat  to  the 
■in.  {Ilarvpy  ct  al.  va,  Amhrson^  12  G-a.  Rep.  69.)  We  sec 
o  reason  why  this  ([uestion  should  not  stand,  as  Te%  judicata  : 
specially  as  in  tliis  case,  it  woultl  socm  reasonable  that  ad- 
lifisions  made  by  one  tlnia  circumstanced  ;  one  wlio  was  execu- 
rix ;  who  took  the  wliok*  property  for  life  ;  and  who  was  the 
ropounder  of  the  will ;  and  thus  a  party  to  the  record,  could 
oi  have  been  made  a^rainst  this  strong  interest,  and  bias  for 
he  purpose  of  prejudicing  the  legatees  in  remainder,  or  from 
ay  other  motive  than  tioith. 

[3.]  Exception  is  next  taken,  that  when  the  Court  was  ask- 
id  to  charge  that  "  the  absence  of  proof  is  evidence  that  the 
i&ct  does  not  exist,  antl  consoquoiitly,  that  if  the  jury  believe 
hat  no  testimony  has  l)cen  produced  to  sbnw  that  Mrs.  Wil- 
iamson  was  projudiccd  against  her  older  chihb'cn,  the  jury  can- 
lot  believe  that  any  such  prejudice  existed.''  Tlie  Court  re- 
used to  give  the  latter  part  of  the  request  in  charge  on  the 
^und,  that  it  was  charging  a  fact  in  tlie  case. 

It  is  our  opinion,  that  tlic  Court  might  very  properly  have 
pvcn  the  latter  part  of  tlic  recpiest  in  charge,  and  that  it  was 
he  right  of  the  propounder  to  ask  the  charge  in  this  shape- 
Jfe  cannot  see  that  the  Court  would  liave  been  stating  or  as- 
oining  any  fact  proven,  by  giving  this  instruction.  Neverthe- 
ess,  we  think  that  the  propounder  has  not  been  materially  prc- 
udiced  by  this  refusal  of  the  Court ;  for  the  first  part  of  the  rc- 
[nest  which  was  given  in  charge  is  substantially  the  same 
hing,  and  contains  the  same  instruction.  Tliough  the  lan- 
guage of  the  request  was  not  entirely  accurate ;  though  it  was 
xot  exact  to  say,  that  the  "  absence  of  proof  was  evidence 
shata  fact  did  not  exist ;"  yet  the  plain  meaning  was,  that  in 
ti^e  absence  of  proof,  the  fact  did  not  exist  for  the  jury,  and 
tSia  was  in  substance  the  same,  (and  they  must  so  have  under- 
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it  we  think)  as  if  he  had  given  all  the  instruction  ^ch 
been  requested. 

:.]  The  refusal  of  the  Court  to  grant  a  new  trial  on  the 
ind,  that  the  verdict  was  contrary  to  evidence  and  against 
ience   is  also  assigned  as  error.     We  cannot   sanction  the 
ition  taken  in  the  argument,  that  justice  would  be  subser- 
l  if  the  Court  wouLl  in  all   cases  set  aside  a  verdict  when 
tnifestly  against  the  weight  of  evidence.     It  may  be  true,  as 
xjuently  insisted  by  the  Counsel,  that  it  is  the  high  province  of 
iO  Judge  to  stand  in  the  breach,  and  resist  the  passion  and  the 
rejudice  which  sometimes  overcome  the  jury.     But  it  is  also 
rue,  that  the  jury  may  sometimes  stand  in  the  breach,  and  re- 
-ist  the  assaults  of  opprcssi(m  and  tyranny  to  which  the  Judge 
mccumbs.     Lessons  may  be  learned  from  chapters  in  the  histo- 
ry of  the  Sec(md  James,  and  the  Third  George  of  England,  full 
of  the  struggles  and  the  trinm])lis  of  the  trial  by  jury;  and 
fraught  with  instruction  for  freemen. 

Our  Laws  have  wisely  divided  ri*sponsibility  in  this  respect, 
by  appointing  for  our  judicial  system  separate  spheres  in  which 
these  two  Constitutional  bodies  shall  revolve  ;  and  it  is  the  du — 
ty  of  our  Courts  to  avoid  all  shock  from  their  improper  collision. 
That  such  collisicm  mjiy  bo  avoidetl,  we  have  frequently  held^ 
and  now  again  repeat,  that  the  Court  t-hould  not  grant  a  new 
trial  merely  because  the  ver<lict  is  against  the  weight  of  evi- 
dence; and  never  because  of  this,  unless  the  preponderance  be 
BO  great  as  to  shock  the  understanding,  and  moral  sense. 

Wo  have  carefully  examined  the  testimony  in  this  case,  and 
have  arrived  at  the  conclusion  that  though  this  verdict  is 
against  the  weight  of  evidence  to  an  extent  which  causes  us  to 
sympathize  with  the  propounder,  and  to  appreciate  the  strong 
and  energetic  ai)peals  of  her  Counsel,  and  their  earnest  con- 
viction that  great  injustice  has  ])eon  done  by  it ;  yet  we  do  not 
find  that  the  preponderance  goes  to  an  extent  which  will  au- 
thorize our  interference.  On  the  contrary,  we  find  a  case  for 
the  caveators  made  by  the  evidence,  of  considerable  weight ; 
and  that  our  views  may  hy  fully  understood,  we  will  call  atten- 
tion to  some  of  this  evidence. 
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have  fouTnl  notliinpr  y>hui\\  really  supports  the  charge  of 
influence,  and  wo  luivc  not  taken  that  into  the  account ; 
'  followin;:^  ffaturo:?  of  the  testimony,  we  have  deemed 

of  eoimideratiou  : 
lOUic  fifteen  witnesses  sj)eak  to  declarations  of  the  testa- 
rariniis  tini<*s,  and  fnr  many  years,  manifesting  a  pur- 
.  diviih?  his  j)ropt'rty  aniunif  all  his  children  after  tho 
)f  his  wife:  whilst  hut  little  more  than  half  that  num- 
c  evidcMicr  of  previous  ileelarations  which  favor  the  dis- 
1  mad(?  hy  the  will. 

k  slight  extent,  this  may  have  heen  regarded  as  afford* 
ire?unij»tion  against  his  testamentary'  capacity  at  the 
le  will  was  executed. 

!he  principal  testimony  throwing  suspicion  on  his  Round- 
'  mind,  i<  to  ho  found  in  the  statements  of  witnesses, 
?re  with  him  in  his  last  nunuents. 

he  l.^tli  day  of  OctolM-r,  1S4!»,  the  will  was  executed, 
that  day,  l)r.  C'rawfnrd  Jiong  was  in  attendance  upon 
tator  :  and  says  that  *' he  had  sonic  conversation  with 
10  was  not  delirinus,  hut  conversation  scattering — did 
nk  liim  capahlc  of  maintaining  a  regular  conversation." 
were  s<>,  it  is  not  very  sur[>rising,  that  the  jury  should 
semed  him  incajiablc  of  going  through  the  regular  com- 
ition  necessary  to  the  due  execution  of  a  will. 
will  find  this  idea  (presented  hy  Dr.  Long,)  of  tho  scat- 
and  irregular  character  of  testator's  communications^ 
led  by  other  testimony. 

1  Millican  statc'l  that  he  was  present  during  the  last  ill- 
testator,  and  ''  lie  seemed  very  restless,  rolling  bis  eyes 
the  room,  and  from  his  conversation  don't  think  he  was 
tight  mind."  He  a(Med,  "He  thinks  he  was  different 
'hat  he  usually  was."  He  said  afterwards,  that  the  old 
id  not  talk  foolish  or  imreasonably.  But  we  see  by  this 
I  a  confirmation  of  the  restless,  unsteady  character  of 
.nd  body  spoken  to  by  Dr.  Long. 
00,  we  find  William  Kay  deposing,  that  Mr.  Williamson 
Bed  with  him  on  the  17th  October  on  various  subjects — 
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"  His  course  was  about  tliis,  when  easy,  he  would  converse  until 
he  became  restless ;  after  becoming  easy  he  would  commence 
conversing  about  some  new  matter,  sometimes  quitting  a  con- 
versation, as  witness  thought  unfinished,  and  commencing  on  a 
different  or  new  matter." 

And  finally,  on  this  point,  wc  find  Mrs.  Williamson  stating, 
in  the  hearing  of  Mrs.  Millican,  in  confirmation  of  the  same 
idea,  that  during  liis  sickiies.s,  "  The  mind  of  the  testator  was 
flying  from  one  thing  to  another." 

Now  if  this  be  true,  and  here  seems  a  concentration  of  testi- 
mony on  this  point,  there  was  in  this  wandering  character  of 
testator's  thoughts ;  this  scattering  nature  of  his  conversation ; 
this  restless  and  unsteady  state  of  mind  and  body ;  a  feature  of 
evidence  which  the  jury  might  not  consider  as  indicative  of  pro- 
per testamentary  capacity.  Taken  in  connection  with  other 
facts  proven,  we  think  it  is  no  slight  testimony. 

But  decidedly  the  strongest  testimony  in  support  of  the  ver- 
dict, is  to  be  found  in  the  stjitements  of  Mrs.  Williamson  to  her 
daughter.  We  have  decided  that  they  arc  testimony;  and 
tlicy  show  that  when  that  daughter,  jNIrs.  King,  was  mourning 
over  the  dead  body  of  her  parent,  an»l  grieving  that  "  She  had 
not  come  in  time  to  see  her  father  while  he  was  in  Lis  proper 
mind,"  Mrs.  Williamson  remarked  in  substance,  "  Nancy,  you 
would  have  had  no  satisfiiction  with  him  at  any  time  of  his  ill- 
ness; for  on  Sunday  morning  he  was  attacked  with  a  violent 
pain  in  his  head,  and  in  a  few  hours  his  mind  was  flying  from 
one  thing  to  another,  and  so  continued  during  his  sickness. —  - 
His  sufferings  were  so  severe,  and  his  mind  such  that  he  could^ 
not  have  given  you  any  satisfaction." 

If  this  be  credited — if  what  this  lady  says,  who  was  diiUBB 
speaking  against  her  own  interests  bo  correct,  and  this  old  mi 
during  his  last  illness,  from  mental  infinnity,  was  incapable 
giving  to  his  daughter  the  satisfaction  of  his  dying  blessbg  « 
are  constrained  to  admit  that  it  furnishes  a  case,  which  nnlefly 
there  was  very  strong  evidence  to  the  contrary,  would  justify 
the  setting  aside  of  this  last  >rill  and  testament. 

On  the  whole,  our  conc\\\siotv  is,  that  the  prepbnderata66-of 
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testimony  in  favor  of  tho  will  is  not  so  great  as  to  authorize  our 
Interference  with  the  verdict. 
Let  the  judgment  be  affirmed. 


Kg.  43. — ^Eli  McConnell  plaintiflF  in  error  vs.  Mary  Rhodes 

defendant. 

[1.]  Upon  the  trial  of  a  claim/thc  plaintiff  in  execntion  read  in  cridcnce  a  deed 
from  R.  an  administratrix  of  the  defendant  in  execution  made  to  B.  upon 
ft  Mile  of  the  property  in  dispute,  by  an  order  of  tho  Ordinary ;  also  a  deed 
to  the  property  from  B.  to  the  claimant.  One  of  these  deeds  was  prodac- 
ed  under  a  subpoena  duccjt  tecum^  and  the  other  under  a  notice  to  the  claim- 
ant: HehL  that  tlic  pluintifT  in  execution  had  not  made  out  a  prima  faeie 
eftse,  and  the  omin  was  not  shifted. 

Claim  in  Cherokee  Superior  Court.     Tried  before   Judge 
Ibvin,  April  Term,  1853. 

This  cause  arose  out  of  a  levy  by  the  SheriiTon  a  lot  of  land, 
by  virtue  of  a /J./a.  issued  in  1842  in  favor  of  Eli  McConnell 
m.  Ira  Bagsdale  deceased.  The  land  was  claimed  by  Mary 
Bliodes,  who  was  in  possession  at  the  time  of  the  levy.  On  the 
trial,  the  plaintiff  in /./a.  introduced  the  fi.  fa.^  showing  the 
levy,  and  then  a  deed  brought  into  Court  by  Daniel  H.  Bird  un- 
der a  subpoena  duces  tecum  at  the  instance  of  the  plaintiff, 
iriuch  purported  to  be  a  deed  of  Susan  Bagsdale,  Administra- 
tnx  of  Ira  Ragsdale,  dated  March  17, 1850,  conveying  the  land 
in  qoestion  to  said  Bird,  as  purchaser  at  administrator's  sale, 
j(i^giilarly  had  under  order  of  the  Court  of  Ordinary.  The 
jpkmtiff  in  ji./a.  then  introduced  a  deed  dated  26th  March,  1850, 
itoqi  Bird  to  the  claimant,  conveying  said  land,  which  was  pro- 
Ijwed  by  the  claimant,  in  obedience  to  a  notice  to  that  effect. 
iSke  plaintiff  here  closed  and  the  claimant  offered  no  testimony. 
^.9f<iSh6  evidence  being  thus  closed,  the  counsel  for  the  plaintiff 
VOL.  XIV.  40 
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Iiat  the  purchaser  of  said  lot,  at  said  sale,  was  protected  from 
he  lien  of  plaintiff's  judgments  on  said  lot  of  land ;  and  that  the 
ihintiff  must  look  alone  to  the  proceeds  of  said  sale  in  the 
lands  of  the  administratrix  for  his  satisfaction.  To  which  re- 
Dsal  to  charge  and  charge  as  given,  the  counsel  for  the  plain- 
iff  in  /.  fa,  excepted.  The  jury  returned  a  verdict  finding  the 
property  not  subject.  And  counsel  for  the  plaintiflF  in  fi. 
in.  excepts,  and  says :  that  the  Court  erred  in  refusing  to 
iharge  as  requested  by  the  plaintiff  in  JL  fa.j  and  in  charging 
ie  jury  as  herein  before  set  forth. 

Undbbwood  for  plaintiff  in  error. 

Bird,  represented  by  Peeples  and  Hull,  for  defendant 

JBy  the  Court, — Nisbet  J.  delivering  the  opinion. 

£1.]  The  evidence  relied  upon  by  the  plaintiff  in  execution  was 
reed  out  of  the  claimant  at  his  instance  for  his  use.  It  was 
•t^  before  the  Court  by  the  claimant's  consent.  It  does  not 
fpear  that  her  title  is  derived  alone  from  the  defendant  in  exe- 
fcion.  Non  constat  but  that  she  has  and  will  rely  upon  other 
ic  and  better  title.  The  rule  therefore  that  a  party  is  estop- 
d  from  denying  the  title  under  which  both  litigants  claimed, 
^S8  not  apply. 

^Ihe  plaintUF  in  execution  had  not  shifted  the  onus. 
*^Hie  question  whether  the  plaintiff's  judgment  lost  its  lien  on 
•&  property  by  the  administration  of  it,  and  he  is  not  remitted 

%ifl  remedy  against  the  administratrix,  this  Cotu^  prefers 
^*  now  to  decide,  because  not  necessary.  The  judgment  be- 
^"^irould  be  aflSrmed  upon  the  ground  above  stated,  if  the  pre- 
3ibg  Judge  erred  on  this  question.  It  is  a  serious  question 
*fl  requires  farther  consideration. 
*  Iiet  the  judgment  be  afiBrmcd. 
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The  Execaton  of  Z.  B.  Hargrovcs  H  at,  va,  James  Nix  et  ai. . 

J  Tuy,  &c.  The  bill  did  not,  however,  aver  any  act  or  omission 
of  Bishop,  in  pursuance  of  this  agreement ;  nor  did  it  state 
«uij  specific  injury  which  had  been  done  their  cause  by  him. 

A  demurrer  being  filed  to  the  bill,  as  not  showing  any  suffi- 
^rient  ground  for  the  interference  of  a  Court  of  Equity,  was 
^rastained  by  the  Court,  and  the  bill  dismissed. 

To  which  decision,  complainants  excepted. 

Wright,  represented  by  Peeples  and  Hull,  for  plvntiffs 
in  error. 

Underwood,  for  defendants. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

[1.]  It  is  not  questioned  but  that  the  agreement,  alleged  in 
^e  bill  to  have  taken  place  between  Bishop,  the  tenant  and 
agent  of  the  complainants,  and  their  adversary,  was  fraudulent. 
,Ajid  had  any  injury  resulted  to  the  party,  by  reason  of  it,  a 
€oTU^  of  Equity  would  feel  bound  to  interfere  and  grant  re- 
lief.    But  the  bill  neither  charges  in  general  terms,  that  the 
collusive  arrangement  was  consummated,  or  that  any  damage 
accrued  to  the  complainants  on  accoimt  of  it.     Nor  is  there 
any  allegation  from  which  damage  could  be  fairly  inferred. — 
It  is  not  alleged  that  Bishop  withheld  from  the  jury  any  proofs 
in  his  possession — ^that  he  was  guilty  of  neglect  in  preparing 
the  case,  or  superintending  the  trial ;  or,  indeed,  any.  otiier 
oondnct  which  could  have  prejudiced  the  party.     It  is  not 
charged  that  Nix  knew  that  Bishop  occupied  anyfidnciary  re- 
lation to  Hargroves  ind  the  other  assignees  of  the  bond ;  or 
that  the  contract  which  he  made,  did  not  come  to  the  knowl- 
^edge  of  his  principals,  in  time  for  them  to  counteract  it ;  and  that 
a  verdict  went,  against  them,  because  of  their  ignorance  of  the 
eovenouB  stipulation ;  or  that  a  recovery  could  not  have  been 
obtained  against  them,  but  for  this  arrangement.    The  bill  is 
defeotive  vsl  these  and  many  other  particulars.     So  that  admit- 
Ing  the^roBt  existed,  still,  .under  the  circilBiibtanqeB,  thev|M4^ 
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es  must  abide  by  their  own  false  confidence  in  others,  without 
ny  aid  from  Courts  of  Justice. 

It  has  been  repeatedly  ruled,  that  neither  Courts  of  Equity- 
aor  of  Law,  sit  to  correct  unconscientious  acts,  which  are  fol — 
lowed  by  no  loss  or  damage.     To  support  an  action  at  Lau^  ,^ 
there  must  be  a  fratid  committed  by  the  defendant,  and  a  dant^ — 
age  resulting  from  such  fraud  to  the  plaintiff.     ( Vernon  v^^ 
Keys,  12  Eaat  637,   638.)     So  fraud  and  damage  must  h^  _ 
coupled  together,  to  entitle  the  injured  party  to  relief,  in 
Court  of  Chancery.     {Bacon  vb.  Bronsony  7  Johns.   Ch. 
201.    Fellotvs  v8.  Lord  Guydyr,  1  Simons  63.) 

Judgment  affirmed. 


No.  45. — Joshua  Simmons,  plaintiff  in  error  vs.  Thobc^as 
Blackman,  defendant  in  errof . 

[1.]  By  the  Act  of  183G,  a  pica  of  partial  failure  of  consideration  is  allow ^ad, 
in  such  cases,  under  such  circumstances,  and  between  such  parties  as  wow "»  H 
render  proper  a  plea  of  total  failure,  if  there  had  been  such  total  failure  ^ 
consideration. 

Action  on  Note,  in  Floyd  Superior  Court    Tried  befa^^** 
Judge  Jno.  H.  Lumpkin,  August  Term,  1853. 

This  was  an  action  brought  by  Blackman  against  SimmfWtf^^ 
on  a  promissory  note,  given  for  the  hire  of  two  negro  womoa^^ 
The  defendant  filed  a  plea  of  total,  and  also  of  partial  iaSSm^ 
of  consideration,  as  to  one  of  the  negroes. 

.  On  the  trial,  the  defendant,  in  support  of  his  plea  of  par^ 
tial  failure  of  consideration,  offered  testimony  that  one  of  tfa^ 
W4)men  was,  at  the  time  of  the  hiring,  in  a  state  of  prq^Eianqf^ 
This  testimony  being  objected  to,  wa^s  rejected  by  the  OoncV 
on  the  ground  that  total  failure  of  consideration  oould  noi  h 
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kded  as  to  one  of  the  negroes,,  without  pleadiAg  it  as  to  ihlb^ 
re  contract ;  and  therefore,  that  under  fho  Statute,  neithaii;^- 
:d  a  partial  failure  he  so  pleaded.    Tq  this, decision,  de* 
Lant  excepted. 

.  W.  H.  Ukdebwood,  for  plaintiff  in  error.  ':    .    ^ 

To  one  appearing  for  defendant,  the  case  was  ordered  tcf 
seed  ex  parte. 

ly  the  Court. — STARiiras,  J.,  delivering  the  opinion. 

1*3  In  this  case,  the  Court  below  refused  evidence  to  sup- 
;ihe  plea  of  partial  failure  of  consideration,  on  the  ground, 
;  by  the  Act  of  26th  December,  1886,  {CoW%  N.JHg.  490) 
I  plea  could  be  made  available  only  in  such  cases,  iinder 
I  circumstances,  and  between  such  parties  as  would  now  ad- 
ihe  plea  of  total  failure  of  consideration ;  and  that,  as  tiiift 
I  would  not  admit  the  plea  of  total  failure  of  consideration, 
other  plea  could  not  be  made  available.  .   .  .-     . 

it  Common  Law,  a  plea  of  partial  failure  of  consideration 
ht  have  been  pleaded.  But  it  seems  that  doubts  arose  in 
6  places  in  our  State,  on  this  subject ;  and  this  "Was  tbc 
shief  which  the  Legislature  intended  to  remedy,  in  tl^  ^as- 
I  of  this  Act. 

bi  phraseology  is  loose  and  inaccurate ;  but  the  object  tm- 
Ubly  was,  to  allow  a  plea  of  partial  failure,  ^^  In  such  cases, 
BT  such  circumstances,  and  between  such  pa^es"  as*would 
br  proper,  a  plea  of  total  failure,  if  there  had  been  6uch 
t  fidhnre  of  consideration.  The  words,  though  inaccurate, 
ik  of  this  reasonable  construction. 
p  OQBBtrnction  given  to  the  Act,  which  declares  that  a;  par- 
fiufaure  can  only  be  pleaded  in  a  case  of  total  fulnre,  en- 
^^flnrmrts  the  intention  of  the  law-maker,  the  purpose  of 
"ted  makes  it  wholly  superfluous  legislation^ 

says,  that  the  words  of  a  Statute  are  iiever;io 

iVlban  unreasonable  orinipertinent,  or  repugiiiateat- 

i;*  ]l§i$xm9^  63.)  -    ^  •  -^ .  -  •:  ^        '. .  -    ^  f  V:*' 
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rery  Statute  ought  to  be  expounded,  not  according  too^^  \d 
,tcr,  but  to  the  meaning/*     (Dwarris  on  Statute$^  690.)  ^ 

L  remedial  Act  shall  be  so  construed  as  most  effectoaU^X^^ft 
eet  the  beneficial  end  in  view,  and  to  prevent  a  failure  oo    gb  ( 
remedy."    (Ihiil  718.) 
iCt  the  judgment  be  reversed. 


No.  46. — Job  Ko»:ers  plaintiff  in  error  r«.  RoBZRX  AteisSOZ  <^  ^^} 
Administrator,  ic,  ct  al,  defendants. 

[1.]  When  the  pleadinprs  in  Equity  are  made  up,  and  the  cnnse  set  down  f^  "* 
a  hearing,  nmenflments  to  the  bill  can  only  be  made  upon  special  cau-^c^"  *"* 
Bbown. 

[2.]  When  amendments   make  an  entirely  new  case  frQxn  that  mad6  in  tl*^^  ™* 
original  bill,  they  arc  not,  on  that  account,  admis:>ible. 

In  Equity,  in  Floyd  Superior  Court.     Decided  by  Snig^P 
JouN  11.  LuMPKix,  Augu:*t  Term,  1853. 

In  18-40,  Robert  Atkinson,  administrator  of  Ligon,  obtain^^" 
a  judgment  in  Floyd  Superior  Court,  against  Job  Rogers,  ac::^ 
the  executors  of  Z.  B.  Ilargrovcs,  from  which  defendants  fcr^ 
pealed ;  and  pending  the  appeal,  a  written  agreement  was  ^^^ 
tcrcd  into  by  the  attorneys  on  each  side,  to  the  effect  that  tS** 
appeal  should  be  dismissed,  and  a  certain  credit  entered  on  tfc* 
judgment.     This  agreement  was  placed  on  the  Minutes  rf  1^ 
Court,  and  carried  into  effect.     There  was  an  error  in  ( 
the  judgment,  which  was  amended  in  1843.     In  the 
time,  the  executors  of  Hargroves  had  sold  a  large  anuMml^ 
his  land  and  negroes  to  William  Solomons ;  and  in  1844,  SA- 
mons  obtained  from  the  administrator  of  Ligon  a  tranite  tf 
the  judgment  and  fi.  fa. :  and  proceeded  to  levy  it  on  thapti- 
perty  of  Job  Rogers — whereupon  Rogers  filed  his  hill,^^i 


'''r^. 
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forth  the  foregoing  facts,  charging  that  the  fi.  fa.  had  really 
been  paid  off  by  Solomons,  to  save  the  property  which  he  had 
piprohAsed  of  Hargroves*  estate,  and  that  it  ought  to  be  re- 
turned satisfied;  and  charging,  moreover,  that  a  mistake  exist- 
ed in  the  written  agreement  above  mentioned,  in  this :  that  it 
was  a  part  of  the  agreement,  that  the  judgment  should  be  paid 
by  the  estate  of  Hargroves ;  and  that  the  plaintiff  was  not  to 
I»t)ceed  against  Rogers,  until  he  had  levied  on  property  of 
Hargroves,  or  which  had  been  Hargroves',  which  Sogers  might 
point  out;  and  a  trial  had,  if  it  should  be  claimed. 

The  bill  prayed  that  the  agreement  be  reformed  ;  and  that 
Solomons  be  perpetually  enjoined  from  enforcing  the  fi.  fa* 
against  complainant. 

To  this  bill,  the  administrator  of  Ligon  and  the  executors  of 
Hargroves,  were  made  parties  ilefcndants  with  Solomons. 

The  answers  of  the  defendants  denied  that  the  fi.  fa.  had 
been  paid  off-— denied  the  mistake  in  the  agreement ;  and  Sol- 
omona  insisted  that  he  had  no  knowledge,  when  he  purchased 
flio  property  of  Hargroves,  that  any  such  mistake  was  contend- 
ed for ;  or  that  the  judgment  would  have  any  lien  on  said 
Jproperty. 

There  was  a  hearing  on  the  bill,  and  a  decree  for  complain- 
ant ;  an  appeal  to  the  Supreme  Court ;  and  a  judgment,  re- 
jf^aning  the  judgment  of  the  Superior  Court,  and  ordering  a 
^|i^  trial;  the  grounds  of  which,  will  be  found  in  the  12th 
foL  6a.  Rep.,  page  281. 

\  .The  complainant  then  moved  to  amend  his  bill,  by  setting 
iq|L  the  same  matter — above  stated  as  having  been  left  out  of  the 
j^tten  agreement  by  mistake— as  an  independent  verbal  con- 
tect,  by  charging  that  Solomons  purchased  the  property  of 
JblgiroveSy  with  notice  of  the  existence  of  this  contract;  and 
!|j  charging  that  Solomons  had  not  paid  full  value  for  said 
Jk  fi'^  ^^^  ^^^7  ^  BiE^^U  proportion  of  its  value ;  and  that  much 
jBi. what  he  nominally  paid,  was  in  the  shape  of  a  conditional 
JBpto^  to  be  paid  if  the  money  was  made  from  the  proper^  of 
AmpUunant ;  and  charging  that  there  had  been  property  of 
Pilgl^  Bobject  to  the  lien  of  said  judgment^  but  now  prd- 
tOR  JOT.  41 
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tected  in  the  hands  of  purcliasers  by  lapse  of  time,  sufficient 
to  have  paid  off  said  /?.  /a.,  had  it  not  been  withdrawn  from 
the  hands  of  the  attorney,  and  transferred  to  Solomons  by  the 
administrator,  for  the  purpose  of  defrauding  complainant  i 
which  fraudulent  intent  was  known  to  Solomons  when  he  pup- 
chased  it. 

This  amendment  was  accompanied  by  an  affidavit  of  com- 
plainant, stating  his  belief  of  the  truth  of  the  facts ;  and 
giving,  as  a  reason  why  he  had  not  before  made  the  charge  of 
the  fraud  of  Atkinson,  and  knowledge  thereof  in  SolomonB, 
when  he  purchased  the  property  and  the  fi.  /a.,  that  his  so- 
^,  licitors  had  advised  him  that  the  doctrine  of  innocent  pnrchfr- 
sers,  without  notice,  did  not  apply  to  tliis  case. 

The  Court  refused  to  allow  the  amendment,  to  which  decision 
complainant  excepted. 

Underwood,  for  plaintiff  in  error. 

Akin  &  McDonald,  for  defendant  in  error. 

By  the  Court. — Nisbet,  J.,  delivering  the  opinion. 

[1.]  The  Court  below,  very  properly  ruled  out  the  amend-  • 
ments.     Some  of  them  were  unnecessary,  because  already  in 
the  bill — ^no  reason,  as  to  one,  is  given  why  it  was  not  sooner: 
made.     This  is  the  8th  or  9th  year  of  this  litigation.     It  has  ' 
been  tried  before  this  Court — has  been  tried  several  times  be- 
low ;  and  to  permit  amendments,  without  any  cause  sho?m  now, 
would  outrage  all  equity  practice,  and  set  aside  the  well  set- 
tled Law  of  this  Court,  on  this  head.     The  reason  given  why:" 
one  of  them  was  not  sooner  made,  is  that  the  party  had  betti 
advised  by  counsel,  that  the  doctrine  which  it  asserts,  was  not - 
involved  in   the  case.     This  is  no   reason  at  all.      Parties ' 
must  know  what  doctrines  are  involved  in  their  causes,  at  thair . 
peril.  .»- 

[2.]  But  aside  from  all  these  considerations,  the  amendmeitfi 
make  a  new  case.     The  original  bill  went  to  reform  a  writtM*" 
contract.     Tho^c  amendments  set  up  an  independent  |MMf' 
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igreBmeht^  and  certain  equities  growing  out  of  it ;  which  agree- 
iBMit  not  only  makes  a  new  case,  but  a  case  which  is  contra«> 
&torj  of  the  case  first  made  in  the  bill ;  and  that  is  wholly 
ioadmissible. 
Let  the  judgment  be  affirmed. 


i-  47.— ^GoLLOTHUM  Walker  &  Samuel  F.  Brabfobd, 
plaintiffs  in  error  V8.  James  Morris,  defendant. 

t^  —  ^  The  jadgment  of  a  Court,  of  competent  jurisdiction,  cannot  be  collater- 
^^y  attacked,  on  account  of  any  error,  or  want  of  regularity  in  its  ex- 


^^*— ^  WfaenaGourt  of  Equity  acquires  jurisdiction  for  one  purpose,  it  wiU 
^^ttain  it  nntil  full  and  satisfactory  justice  is  rendered  to  all  tlie  parlies  con- 

•*^^*  —3  Where  a  Court  of  Eijuity  hns  obtained  jurisdiction  over  the  person  of  an  • 
^^ministrator,  as  well  as  tbe  estate  in  his  hiind!«,  who  is  removed  from  office, 
^  receirer  may  be  appointed,  to  dispone  of  the  assets,  under  the  decree  of 
^he  Coart,  in  order  to  effect  the  object  for  which  the  Court  originally  inter- 
«red. 

*  ^*^^]  The  Jurisdiction  of  our  Superior  (Courts,  sitting  as  Courts  of  Chancery, 

"^pon  the  administration  of  estates,  considered. 
»".  ^^-3  In  tbe  main.  Equity  Jurisprmlence  eml»r:ues  the  same  matters  ofjuris- 
^etion,  and  modes  of  remedy  here,  as  in  England. 

Bjeettnent,  in  Whitfield  Superior  Court.     Tried  before  Judge 
"^^IHW  H.  Lumpkin,  April  Term,  1863. 

Tke  fiicts  of  this  case  are  as  follows : 
-    •         Jo0eph  Collins  was  the  drawer  of  a  lotr)f  land,  in  the  Coun- 
^|r  of  Whitfield,  which  he  sold  to  Thomas  Glascock,  late  of 
county.     Glascock  died,  and,  in  1841,  Andrew  Mc-> 
ITBB  appointed  his  administrator.     Glascock  had  been 
administrator  on  the  estate  of  one  Priscilla  Jones ;  and  at 
I  time  of<  bis  death,  Iiad  funds  of  said  estate  in  his  hands^ 


8S4       ■    SUPREME  COURT  OF  GEORGIA.-   V    . 

'  ■       ■»!■: 

QoUothiim  Walker  k  Samuel  F.  Bradford  v«.  Jftmes  UonU. 

■  '  '  y." 

smoantingto  about  3000  or  4000  dollars.     SanchyjE.  /ml* 
were  also  in  existence  against  him,  which,  after  his  death,  wem 
levied  on  his  property,  and  some  of  his  property  sold  at  Sfaer-  * 
ilTs  sale. 

The  heirs  of  Mrs.  Jones  gave  notice  to  the  Sheriff,  that 
they  claimed  a  lien  on  the  money ;  and  filed'their  bill  in  Rich- 
mond Superior  Court,  against  the  administrator  and  creditorSy^ 
to  have  their  claim  first  satisfied  out  of  Glascock's  estate.  Oti 
this  bill  a  decree  was  had,  settling  the  claims  of  the  creditori,^ 
removing  the  administrator,  and  appointing  William  W.  Hol^ 
and  afterwards  John  Milledge,  a  receiver,  to  wind  up  the  es-' 
tate,  and  pay  it  out  in  accordance  with  the  decree.  { 

An  order  of  the  Court  was  subsequently  passed,  purportiBg 
to  be  by  consent  of  the  parties  in  interest,  authmzing  the  re^ 
ceiver,  on  a  certain  day,  in  the  City  of  Augusta,  to  sell  ta  the' 
highest  bidder,  the  real  estate  of  said  Glascock. 

By  virtue  of  which  order,  and  in  pursuance  thereof,  the  t^ 
oeiver  did  sell  the  said  lot  in  Whitfield  coimty,  to  Walker 'ft*. 
Bradford^  the  plaintiffs  in  error. 

They  brought  their  action  against  James  Morris,  the  teaanf ' 
in  possession,  for  recovery  of  the  land,  and  mesne  profits. 

On  the  trial,  the  plaintiffs  produced  a  chain  of  title  from  dir  ' 
State  to  said  Glascock ;  and  offered  a  deed  from  John  Milledge;  • 
receiver  of  the  estate  of  Glascock,  executed  to  the  plaintHV 
as  the  highest  bidders,  at  the  sale  of  the  land  in  the  City  'cf 
Augusta,  under  said  order  in  Chancery.     The  deed  recited  dl  ^ 
the  preliminary  proceedings,  and  was  supported  by  an  exeOh    - 
plification  of  the  record  of  the  Superior  Court  of  Richsioal  -J 
'  county,  touching  the  bill  of  the  heirs  of  Mrs.  Jones,  and 
proceedings  had  thereon,  which  was  offered  at  the  same 
with  the  deed. 

Objection  being  made,  the  Court  decided  that  the  sale, 
plaintiffs  was  void  and  illegal,  and  rejected  the  receiver's  I 

To  which  decision,  plaintiffs  excepted. 

WalkeR)  for  plaintiffs  in  error. 


OAIWESfVILLE,  OCTOBER  TERM,  1868.       826 


GoUotknm  Walker  k  Samuel  F.  Bradford  vf.  James  Morris. 

Akin  k  Underwood,  for  defendant. 

Sjf  the  O&wrt. — ^LuMPKiNy  J.  delivering  the  opinion. 

[1.]  There  can  be  but  one  possible  objection  to  the  validity 
«of  the  deed,  made  to  the  plaintiffs  under  the  judicial  sale  in 
Bichmond  county,  and  that  is  a  want  of  jurisdiction  in  the 
dourt  ordering  the  proceeding.  Concede  the  jurisdictiofi,  and 
^0  error  or  irregularity  in  the  mode  of  its  exercise^  can  effect 
the  purchaser's  title,  or  justify  the  attack  made  upon  it  in  thia 
collateral  manner. 

[2.]  Apart  from  the  sanction  given  to  the  proceeding  by  all 
the  parties  in  interest,  which  fact  appears  upon  the  face  of  the 
record,  can  there  be  any  doubt,  but  that  tlie  Superior  Court  of 
Bichmond,  sitting  as  a  Court  of  Chancery,  had  the  right  to 
Effect  the  sale  of  the  real  estate  of  Thomas  Glascock,  of  which 
the  lot  in  dispute  was  a  part  ?  Its  power  was  necessarily  in- 
Toked,  to  protect  the  higher  lien  of  the  debt  due  the  heirs  of 
Priscilla  Jones.  Without  its  timely  interposition,  not  only  the 
money  in  the  hands  of  the  Sheriff,  but  the  assets  of  the  estate 
in  the  hands  of  McLean,  the  administrator,  would  have  been 
appropriated  to  claims  of  inferior  dignity.  Having  acquired 
Jurisdiction  for  this  purpose,  it  was  not  only  the  right  of  the 
CSourt,  but  its  imperative  duty,  to  retain  it  until  the  object  for 
*  vhich  it  interfered,  namely,  the  protection  of  this  first-class  de- 
mand, was  satisfied.  And  this  could  only  be  done,  by  making 
aale  of  the  residue  of  the  decedent's  property. 

[8*]  And  as  this  could  not  be  accomplished  through  the  le- 
giL  representative,  he  having  been  removed  from  office,  it  waa 
effected  through  a  receiver,  appointed  by  the  Court,  and  amen- 
able to  it,  for  a  proper  discharge  of  the  trust  confided  to  him. 
And  so  far  from  there  being  anything  extraordinary  in  this 
.procedure,  it  is  the  usual  course  pursued  by  Courts  of  Equity 
in  such  cases. 

[4.]  The  jurisdiction  of  Courts  of  Equity,  to  superintend  the 
adnunistration  of  assets,  and  decree  a  distribution  of  the  resi- 
dba  among  the  pnrtieB  entitled,  after  the  payment  of  all  the 
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debts  and  charges,  was  supposed,  .at  one  time,  to  depend 
"wholly  and  solely  upon  the  mere  fact,  that  there  exists  a  con- 
structive trust  of  the  funds,  in  the  hands  of  the  personal  repre* 
sentative,  requiring  the  assets  to  be  properly  applied  and  dis- 
tributed. But  it  is  now  conceded,  that  there  are  other  and  no- 
merous  sources  of  jurisdiction,  collaterally  connected  with  tlda^ 
such  as  the  necessity  of  discovery,  and  taking  accounts,  exist* 
ing  frequently  in  very  complicated  forms,  all  of  which  are,  or 
may  be  necessary  to  be  examined,  in  order  to  a  full  and  doB 
administration  of  the  estate.     (1  Stori/s  Uq,  Jur.  §  578.) 

Indeed,  the  usual  resort,  both  here  and  in  England,  has 
been,  for  a  great  length  of  time,  to  the  Court  of  Chancery, 
to  settle  the  administration  of  estates;  so  that,  practically 
speaking,  in  cases  of  any  complication  or  differently,  it  has  ac- 
quired almost  an  cxchisive  jurmikiion.     {Ibidy  §543.) 

I  would  respectfully  ask,  in  the  case  before  us,  if  it  were  pos- 
sible for  any  other  Court  to  have  administered  full  and  satisfac- 
tory jastice  in  the  premises?  How  else  could  the  prior  lien  of 
the  trust  debt,  owing  to  the  distributees  of  Mrs.  Jones,  hare 
been  protected  ?  If  an  administration  can  be  wrested  firom 
the  hands  of  the  legal  representative,  who  is  wasting  and  mis- 
managing the  estate,  and  placed  in  the  hands  of  a  reeetf- 
er — a  proposition  which  none  will  dispute — ^much  more  will 
the  assets  be  thus  disposed  of,  for  the  benefit  of  all  c«i'- 
cemed,  when  the  personal  representative  has  been  remoTcd;  - 
and  that,  too,  after  the  Court  has  obtained  jurisdictioii,  not^= 
only  over  his  person,  but  the  property  in  his  possession,  bj 
reason  of  the  pending  litigation. 

[5.]  What  is  the  extent  of  Equity  Jurisdiction  in  this  Stits^^ 
seems  not  to  have  been  very  well  understood,  or  accurately  i 
fined.  Some  consider  that  no  general  Equity  powers  e? 
here ;  but  that  a  few  specified  heads  of  Equity  Jurispmdeiie^^ 
only,  are  confided  to  the  ordinary  Courts  of  Law,  constitatiB 
a  limited  Statutory  Jurisdiction.  And  this  inference  is ' 
rived  mainly  from  the  fact,  that  its  powers  are  exercised  ( 
currently  with  the  Common  Law  Jurisdiction,  by  the  i 
bnnal  being  at  once  a  Court  of  Law  and  a  Court  of 
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somewhat  similar  to  tlic  Court  of  ExCiioi)uer  in  En;]^limd.  But 
1  apprehend,  that  in  tho  main,  Equity  fluri^prudcncc  generally 
embraces  the  same  matters  of  jurisdiction  and  uiodos  of  reme- 
dy, as  exist  in  England. 

Could  there  bo  a  doubt  entertained,  but  that  the  proceeding 
in  Bichmond  county,  under  whicli  the  plaintiff  deduces  title  to 
the  bind  in  di.spute,  would  be  sustained  there  ?  Would  it  be 
seriously  insisted,  that  tiio  Court  of  Ecjuity  had  wrongfully  as- 
sumed jurisdiction,  which  legitimately  belonged  to  the  Ecclesi- 
aistical  Courts,  and  to  none  other '(     We  tiiink  not. 

Judgment  reversed. 


Ho,  48, — The  Union  Rhaxch  Rail  Road  Co.,  plaintiffs  in 
error  vs.  The  East  Texne.s:;i:e  &  Gi:j:ig:a  il.  R.  Company, 
defendants  in  error. 

C"^']  A  plea  which  sets  fortli  the  chftr.irtrr  and  terms  of  an  Act  of  the  Le^sla- 
tare  granting  a  franrlii'^i*,  anil  iniiterial  U)  the  (Icfciiiliint.-;'  casi',  wliich  act  is 
^adcd  to  in  the  bill  only  ns  ''A  jirctrndcd  Icpislittivc  arrant"  i)erf()rms  the 
piTopcr  office  of  a  plfa.  by  brintrinLr  forwanl  nialt(T  not  diritiuctly  eppearing 
in  the  bill,  and  \vhi<'h  di-pla'-es  tlio  i-(|uiiy. 
[2.]   Adrantagc  cannot  bo  taki-n  i>f  non-urtr,  or  niis-uscr  of  an  act  of  incor- 

pOTalion,  in  any  collatmil  action. 

[3-3    Upon  trial  of  the  question  as  to  tlip  rijrht  of  way  in  tbf  Kast  Tennennee 

^nd Georgia  Rail  iload  (Niniiiany  owr  the  route  uj)on  wliith  t her  have  roD- 

•tnicted  their  road  in  Geor;;!:!,  as  against  the  claim  of  the  Union  Branch 

**il  Road  to  the  same :  //»/♦/,  tiiat  the  fornn.T  company  takes  no  lejral  aid 

from  the  resolution.^  of  our  Lejrislature  passed  in  tlur  year  IH.'lT,  oflTerinjr  to 

••cure  similar  privilejres  to  those  enjoyed  by  tiie  VVost«Tn  and  Atlantic  Rail 

^'^••dni  our  State,  to  auj'  roa«i  in  the  State  of  Tennossco  seeking?  to  connect 

^■•Wwitb  :  prouidetif  that  the  latter  {State  would  grunt  the  j»rivilcge  of  ex- 

^•o^g  that  road  to  the  Tenncsi?cc  River. 

"  IrJ  ^  the  year  1840,  the  Legiijlaturc  of  Geor;ria  incorporated  the  Gross  Plains 

.  •^  Red  Clay  Bail  Road,  reservinp^  the  ri^rht  to  n'peal  the  act  of  incorpora- 

*^"     b  1847,  an  act  wafi  paaseit  granting  the  right  of  way  over  the  pame 
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route  to  others.  In  1849,  the  Legislature  by  act,  recognised  the  imTJIefM 
granted  to  said  company  by  the  act  of  1840,  changed  the  name  to  Union 
Branch  Rail  Road,  and  repealed  the  clause  in  the  act  of  1840,  reserriQictlM 
right  to  repeal  that  act :  Held,  that  the  act  of  1849  could  not  eftet  th* 
rights  which  had  been  acquired  under  the  act  of  1847 ;  because  tibst  net 
repealed  the  act  of  1840,  so  far  as  the  right  of  way  was  concerned. 

[5.]  The  act  of  1847,  to  which  reference  is  made  repeals  the  act  of  18M,  be- 

.  cause  the  Legislature  reserved  the  right  to  repeal  that  act,  and  becaoM  tlw 
act  of  1847  is  direct!}'  repugnant  to  the  act  of  1840,  as  to  this  grant  of  te 
right  of  way. 

[6.]  The  art  of  1840,  provides  that  in  the  event  of  its  repeal,  the  appomCmnt 
of  persons  who  shall  "  fix  the  value"  of  the  work,  investments^  and  iiupiw- 
ments  of  the  company  may  be  made  cither  by  the  repealing'^act,  or  \j  Iha 
Governor,  and  the  Stockholders. 

[7.]  An  act  of  incorporation,  in  which  the  Legislature  have  reserved  lk» 
right  of  repeal,  may  be  repealed  by  implication,  upon  the  principle^  thai 
every  affirmative  statute  is  a  repeal  by  implication  of  a  precedent  iirfiiiiMia 
statute,  so  far  as  it  is  contrary  thereto. 

[8.]  The  prohibition  in  the  10th  section  of  the  Ist  article  of  the  ConstitetfsB 
of  the  U.  S.  to  the  effect,  that  <•'  no  State,  without  the  consent  of  GoagKti 
shall  enter  into  any  agreement  or  compact  with  another  State,  or 
foreign  power,''  is  political  in  its  character,  and  has  no  reference  to 
matter  of  contract,  or  to  the  grant  of  a  franchise,  which  in  no  wise 
with  the  powers  delegated  to  the  General  Government  by  the  States. 

[9.]  A  corporation  can  have  no  legal  existence  out  of  the  so^ 
which  it  is  created  ;  but  its  existence,  as  a  person  capable  of  con 
may  be  recognized  in  another  State,  and  as  such,  it  may  there  be 
with. 

In  Equity  from  Murray  Superior  Court.    Decided  by , 
John  H.  Lumpkin,  April  Term,  1853. 

The  following  is  the  Bill  of  Exceptions  which  sets  forth  \ 
facts  in  this  case.     The  assignment  of  error  as  to  the  deei 
of  the  Court  in  sustaining  the  plea,  and  dismissing  the  bill»  i 
was  relied  on  before  this  Court. 

Georgia,  Whitfield  County. 

Be  it  remembered,  that  on  the  iSfteenth  day  of  Ajxily  ia 
year  of  our  Lord,  1853,  during  the  regular  Term  of  the 
Court  of  said  County,  His  Honor  John  H,  LxuapkiDt 
of  the  Judges  of  the  Superior  Court  of  said  State 


Gainesville;  October  term,  ises.     829 

The  UnioB  Br.  K.  R.  Oo.  ».  The  E.  T.  ft  Oa.  R.  R.  Co. 

t  .  .         I        !■  .  ..  »  ■  .,  ■  .  „  ■  .  ■  ■ 

tbe  cause  of  the  Union  Branch  Rail  Road,  complainant,  v», 
the  East  Tennessee  k  Georgia  Rail  Road  Company,  Thomas 
H.  Calloway,  William  Grant,  Simeon  D.  Reynolds  and  Jona- 
than N.  Cate,  defendants,  then  and  there  pcndii^  on  the  equity 
side  of  said  Court,  heing  a  hill  for  discovery,  relief  and  injunc- 
tion, came  on  to  he  heard ;  on  a  motion  for  an  injunction,  the 
appointment  of  a  receiver  and  a  plea  in  har  to  the  complainant's 
bill  of  complaint ;  in  wliich  hill  of  complaint,  it  is  amongst  oth- 
er things,  alleged  that  the  Legislature  of  Georgia,  at  its  ses- 
sion, in  the  year  of  our  Lord,  1840,  incorporated  the  complain- 
ant by  the  name  and  style  of  the  Cross  Plains  and  Red  Clay 
Branch  Rail  Road  Compjiny  of  Georgia,  for  the  purpose  of 
completing  fifteen  miles  of  Rail  Road  within  the  limits  of  Geor- 
gia, commencing  at  a  place  then  known  by  the  name  of,  and 
called  Cross  Plains,  but  now  known  as  the  Town,  or  the  City 
of  Dalton,  and  extending  thence  to  and  terminating  on  the  line 
of  the  State  of  Tennessee,  at  a  place  called  Red  Clay.  The 
said  Bill  of  complaint  further  alleged  the  rights  of  the  said 
^eomplainant  under  the  Charter,  that  it  was  a  contract  irrevo- 
cable and  imalterable,  save  at  the  option  of  both  parties,  except 
80  far  as  the  power  of  modification  or  revocation  was  reserved 
in  the  act  of  incorporation;  and  that  in  the  act  of  incorporation 
it  was  enacted  and  stipulated  that  no  other  Rail  Road  should 
thereafter  be  built  within  twenty  milos  of  the  route,  the  com- 
plainant might  select,  complainant  was  allowed  ten  years  to 
eomplete  the  said  Road  from  the  time  of  its  incorporation ;  and 
'  it  was  required  to  commence  active  operations  on  said  Road  in 
good  faith  in  twelve  months :  and  if  it  did  not,  its  charter  was 
to  be  forfeited  to  all  intents  and  purposes ;  which  it  avers  it 
Jiad  done,  and  which  it  found  necessary,  for  reasons  which  are 
stated  in  the  record  (to  which  Plaintiff  in  error  begs  leave  to 
refer  if  necessary,  as  a  part  of  this  bill  of  exceptions)  tempora- 
rily to  suspend  its  operations ;  that  the  General  Assembly  of 
Ooergia,  by  an  act  approved  the  /)th  <lay  of  December,  1849, 
'  Aa&ged  the  name  of  complainant,  and  while  the  said  last  act 
ABntiiiOed,  all  the  privileges  and  liabilities  of  the  said  complain- 
iuni  nhdar  the  original  charter,  it  allowed  it  three  years,  from 
VOL.  XIV.  42 
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the  passage  of  the  last  named  act  to  complete  the  said  Road, 
and  repealed  the  10th  section  of  the  original  act  of  incorpora- 
tion which  reserved  the  right  to  any  (then)  future  Legislature, 
to  repeal  said  act  of  incorporation,  and  declared  forfeiture  of 
the  charter,  if  complainant  should  sell  its  charter  to  any  othw 
company ;  or  if  it  should  not  commence,  in  good  faith,  active 
operations  on  said  road  within  twelve  months  after  the  passage 
of  said  act.     The  said  bill  proceeds  to  set  forth  its  operationa 
since  the  passing  of  the  last  named  act,  and  amongst  other 
things,  alleges  that  complainant  would  have  completed  said 
road,  within  the  time  given  it,  had  it  not  been  prevented  by  the 
usurpation  of  the  Rail  Road  route  it  had  selected,  and  the  ap- 
propriation thereof  to  its  own  use,  by  the  East  Tennessee  k 
Georgia  Rail  Road  Company.     The  Bill  alleges  that  the  last 
named  company  was  first  incorporated  by  the  Legislature  of 
Tennessee  in  1835,  for  the  piu-pose  of  building  a  Rail  Road 
from  Knoxville,  in  East  Tennessee,  to  a  point  on  the  Southern 
boundary  of  Tennessee ;  that  said  Company  was  to  commence  the 
said  Rail  Road,  or  contract  for  the  construction  of  some  part  of 
it,  on  or  before  the  1st  day  of  January,  in  the  year  1838,  and 
complete  the  same  on  or  before  the  1st  day  of  January,  1844; 
and  on  failure  to  do  so,  the  interest  of  said  Company,  in  said 
Rail  Road,  was  to  be  forfeited  and  cease.     The  said  bill  alleges 
further,  amongst  other  things,  that  the  time  for  completing 
said  Road  was  extended  by  the  Legislature  of  Tennessee,  from 
time  to  time,  until  it  was  finally  fixed  at  the  year  1860 ;  that 
in  1849  the  Legislature  of  Tennessee  changed  the  name  of  the 
complainant  from  its  original  name,  "  The  Hiwassee  Rail  RoaJ 
Company,"  to  the  name  of  the  "East  Tennessee  &  Geoigia 
Rail  Road  Company'* ;  giving  it  all  the  powers  and  privilege 
it  possessed  under  its  former  name  ;  that  the  said  East  Teo* 
nessee  &  Georgia  Rail  Road  Company,  afterwards,  usder  • 
pretended  Legislative  grant  from  the  State  of  Georgia,  enterrf 
upon,  and  seized  the  Rail  Road  route  selected  by  complaintf^ 
and  appropriated  the  same  to  its  own  use,  without  the  oonaen^ 
of  complainant,  contrary  to  law,  and  in  defiance  of  the  sapeost 
claim  and  vested  rights  of  complainant^  and  maintained  f<ff«- 


M^^iigcpicm  tgamst  eomplainant    Tke  bill  fvdiflr  dl^gfl^ 

^  CSsm^  <^ii6tj€e  by  the  comphinant  to  the  defmdaat^^iill 

WfeP^l'ipM,  Willi  Ibeir  work  on  said  Boad,  and  that  eoupla^wi^ 

^l^i^ttaB  it9  own  property.    It  further  allegeB  thai  p^  • 

pIimiaBt  pnipoaed  to  pay  the  defendanta  for  all  outlays  oaminII  ^ 

Ikoady  fid  pay  aUJoeses  kc.^  if  it  would  delirer  over  tbe..Biipf 

fqeiM^lanaiit^  whidi  the  defendants  refused  to  do ;  thM  4Nt 

m^i^ld^jdiijin  the  progress  of  said  work  by  the  East  Tsbubp* 

feti^  £lepixia  Bail  Road  Company,  the  complainant  nndertnll 

md  efjounenced  die  construotion  of  said  Boad,  onits  own  selefb^ 

Sfi  andsarreyed  route,  and  was  forcibly  prevented  froai  dfluq^  ' 

sp  h;  ^  defendants,  their  agents,  servants  and  hirelingip^i^r 

JBiS.n>aDonfl  specified  in  said  bill  of  complaint;  and  tbe^Siiil) 

^COMSB^  k  Georgia  Rail  Road  company  seised  and  i4>prop||y- 

liUd  to  4bA  nse  of  said  company,  the  said  Rail  Road  nntte  fitl^  " 

^pti^'Mmpensaticm,  and  against  the  will  of  complainantf-italaa^ 

gfiA  light  of  way.    The  complainant  insists  in  its  said  biU-i|f 

iSHnqdaint  in  substance,  that  inasmuch  as  the  defendanfti  00^ 

ttcuotecl  said  Road,  made  improvements,  and  erected  fixtarss 

.^Ittreimy^with  a  full  notice  of  complaiuant*8  right,  the  title 

AkOMito  was  vested  in  complainant.  -•  :>  \ 

yiSo  the  allegationg  of  said  bill,  the  defendants  pleaded  in  b^ 

/tba^Aotof  thp^jrcneral  Assembly  of  the  State  of  Tennessee),  . 

Hlja)tfli  in  1836,  incorporating  the  Hiwassee  Kail  Koad  coin|m- 

9lS%  Milling  forth  in  said  plea  a  portion  of  the  powers  and  privi- 

^  Ji^B  .ponfercedon  the  Hiwassee  Kail  Koad  company  by  said' 

4i^of  ilieorporation.     The  said  defendants  further  pleaded  the 

^)||Qt^4;he  General  Assembly  of  the  State  of  Tennesg^ee,  passed 

nil^jljitf  •i24th  day  of  January,  1888,  entitled  an  act  to  authoriae 

|j^0^6tito  of  Greorgia  to  extend  her  Western  &  AtlantieBail 

^(]^UMid:/^fi^  the  Georgia  line,  to  some  point  on  the  £aatem 

'  fmpjpffnf  Tennessee  river ;  by  which  act,  it  was  amongst  other 

.    *V^|ijt|gB  maoted,, that  the  State  of  Georgia  shall  be  allowed  16 

.^0ili00IW7  necessary  reconnoissance  and  survey,  for  the  pa>' 

-  j;%|ii|aiaf  ailOQK^ining  the  most  eligible  route  for  the  extension  .' 

^  '  WiiiwTiriff"W  ft  MH--^=-  T>^:i  p^^.i  c —  .u^  ^— (fir  Nrn  ty 
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t  as  soon  as  said  route  and  point  shall  be  asQertainQd,  the 
tto  of  Georgia  shall  be  allowed  the  right  of  way  fiwr  tlie-es- 
ision  and  construction  of  her  said  Rail  Road  from  the  Goor- 
A  line  to  the  Tennessee  river,  and  that  she  shall  be  entitled  to 
1  privileges,  rights  and  immunities  (except  the  subscriptioiian 
le  part  of  Tennessee)  and  be  subject  to  the  same  restriotiattB 
i8  far  as  they  are  applicable,  as  are  granted,  made  and  preecri- 
jed  for  the  benefit,  government  and  direction  of  the  HiwasBee 
Rail  Road  Company ;  and  it  was  further  enacted  that  the  fete- 
going  rights  and  pririlegcs  are  conferred  on  the  State  of  Greor* 
gia,  on  condition  that  whenever  application  is  made^  she  wiU 
grant  and  concede  similar  ones,  and  to  as  great  extent  to  the 
State  of  Tennessee,  or  her  incorporated  companies.     And  the 
said  defendants  further  pleaded  the  Act  of  the  General  Aamke 
bly  of  the  State  of  Georgia,  passed  on  the  23d  day  of  Deoem- 
her,  in  the  year  1847,  to  authorize  the  Hiwassee  Riul  Bead 
Company  of  the  State  of  Tennessee  to  extend  their  Rail  Bead 
from  the  Tennessee  line  to  some  point  on  the  Western  ft- At- 
lantic Rail  Road  of  the  State  of  Georgia,  by  which  it  wiBi 
amongst  other  things,  enacted  that  the  Hiwassee  Rail  Road 
Company  of  the  State  of  Tennessee  shall  be  allowed  the  prin- 
lege  of  making  every  necessary  reconnoissance  and  snryey  for 
the  purpose  of  ascertaining  the  most  eligible  route  for  the  exten- 
sion of  the  Hiwassee  Rail  Road  from  the  Tennessee  line  to 
some  point  on  the  Western  &  Atlantic  Rail  Road  above  Dalton. 

And  it  was  by  the  same  statute  further  enacted,  that  as  i 
as  said  route  shall  be  ascertained,  the  said  Hiwassee  Rail : 
Company  shall  be  allowed  the  right  of  way  over  said  route,  (» 
said  point  on  the  Western  &  Atlantic  Rail  Road,  and  shall  b9 
entitled  to  all  the  rights,  privileges,  and  immnnities,  and  he 
subject  to  the  same  restrictions  as  granted  to  the  Western  k 
Atlantic  Rail  Road  of  the  State  of  Georgia,  in  the  State  of 
Tennessee,  by  an  act  of  the  State  of  Tennessee,  passed  oil  tbo 
24th  of  January,  1838,  entitled  an  act  to  authorize  the  Stale 
of  Georgia  to  extend  her  Western  &  Atlantic  Rail  Road  tnm 
the  Georgia  lino  to  some  point  on  the  Eastern  Margin  of  iSbit 
Tennessee  river.    The  defendants  further  plead  infill 
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that  the  Legislatare  of  the  Stato  of  Tcnnossco  passed  on  the 
4th  of  February,  1848,  an  act  changing  the  name  of  the  HiwaB-' 
see  Rail  Road  Company  to  that  of  the  East  Tennessee  k  Geor- 
gia Rail  Road  Company,  and  conferred  on  it  under  its  new 
name,  all  the  powers,  privileges,  &c.,  it  had  and  possessed  un- 
der its  old  name,  and  authorized  and  empowered  it,  with  the 
consent  and  authority  of  the  Legislature  of  Georgia  to  pene- 
trate the  State  of  Georgia  with  their  road  so  as  to  connect  the 
flame.  The  defendants  deny  in  their  said  pica  that  they  or 
j)erBon8  employed  by  them,  have  done  any  manner  of  thing  or 
act  that  they  were  or  were  not  authorized  to  do  by  the  aforesaid 
flereral  statutes  above  pleaded,  and  recited  in  or  about  the  sur- 
vey, locations,  constructions  or  use  of  said  road,  and  insist  that 
all  they  have  done,  they  have  a  right  to  do  under  and  by  vir- 
tneot  the  said  acts  and  statutes;  and  they  further  deny  that 
.  the  complainant  has  a  right  to  hold  lands  or  real  estate.  And 
on  dte  hearing  of  said  cause  in  manner  aforesaid,  and  upon  the 
points  aforesaid,  the  said  Court  decided,  ordered  and  adjudged, 
tiiat  upon  the  hearing  of  argument  on  the  bill  and  plea  and 
motion  for  an  injunction,  an<i  the  appointment  of  receiver,  it 
was  ordered  by  the  Court  that  the  motion  for  an  injunction, 
and  the  appointment  of  receiver  be  refused ;  that  the  plea  be 
Bwtained,  and  the  bill  be  dismissed  ;  to  which  decision  of  the 
Cburt,  the  counsel  for  the  comjtlainant  excepted.  And  the 
eoonsel  for  the  complainant,  on  this  8th  day  of  May,  in  the 
year  aforesaid,  being  within  thirty  days  from  the  adjournment 
«f  the  said  term  of  said  Court,  tenders  his  bill  of  exceptions 
and  Bays: 

lat.  That  the  Court  erred  in  refusing  to  grant  said  injunction. 

Sd.  That  the  Court  erred  in  refusing  to  appoint  a  receiver 
in  said  cause. 

'    8d.  That  the  Court  erred  in  sustaining  said  plea,  as  a  plea 
Ui  bar  of  the  complainant's  rights  of  recovery. 

4th.  That  the  Court  erred  in  dismissing  the  said  bill  of  com- 
PhittL 

MoDoiULD  k  BuBOH  for  plaintiff  in  error. 
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Law,  W.  H.  Underwood  k  J.  W.  H.  Ukdebwoob  fof  dt- 
fendantB. 

Bjf  the  Court. — Stabnes,  J.,  delivering  the  opinion. 

The  question  in  this  case  is  alone  upon  the  sufficiency  of  the 
ptoa.  The  other  assignments  of  error  were  abandoned  in  the 
argument  before  us. 

[1.]  It  is  insisted  first,  that  this  plea  is  not  good,  as  it  brings 
forward  no  new  matter ;  and  that  advantage  might  have  beoa 
taken  of  what  is  set  forth  in  it,  upon  demurrer. 

It  is  true,  that  the  proper  ofiice  of  a  plea  in  Ghaneery,  is  to 
bring  forward  some  fact  not  distinctly  appearing  in  the  bill, 
wJiich  displaces  the  equity. 

Trying  this  plea,  by  this  rule  of  Chancery  practice,  we  mi»- 
tain  it ;  for  we  find  it  bringing  forward  the  fact  of  the  grant 
of  franchise  to  the  Hiwassce  Rail  Road  Company,  by  the  Leg^ 
islature  of  Georgia,  in  the  year  1847 ;  which  fact  is  alluded  to 
in  the  bill,  only  as  "  A  pretended  Legislative  grant,  from  the 
Stat<^  of  Georgia."  Neither  the  character  of  that  grant,  nor 
its  terms  are  stated  in  the  bill ;  and  the  plea,  therefore^ 
clearly  and  vlistinctly  setting  forth  these  things,  brings  forward^^d 
new  niatt(jr  within  the  reason  of  the  rule  stated. 

[2.]  Another  oljijcction  to  the  plea,  is  that  it  contains  no  de^:^..4e- 
nial  of  tlie  allegation  in  the  bill,  to  the  effect,  that  the  vim^^l 
Rail  Road  Company  suspended  its  work  with  the  intention  c^  d 
abandoning  it,  at  one  period  aft^r  its  charter ;  that  this,  i  iiiin^iP  ■  iiifl 
quently,  mu:st  be  taken  as  true,  and  that  charter  be  regai|rdi^.JB0f 
as  having  been  forfeited.  •         -  • 

This   objection  cannot   prevail :     1.  Because,  in  the 
connection,  tlio  bill  alleges  that  a  few  days  before  the  cl 
was  to  become  void,  by  reason  of  this  suspension,  the 
ture  of  Tennessee  extended  the  time  for  the  constraoti<Hi 
the  road.     2.  Because  advantage  cannot  be  taken  of  non-u 
or  mis-user  of  an  Act  of  Incorporation,  in  tliis  collattcral  ir^Mf^ 
according  to  the  view  which  this  Court  entertains  on  this  e9vb- 
jecU     ( FoiMHji  t^^  Harrison^  6  Ga.  Hep,  IBOi)   .       .       .  -^ 
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finding  the  defendants  thus  rightly  in  Court  with  the  plea, 
let  us  inquire  into  the  question  which  it  raises. 

The  complainant  insists  upon  its  right  of  way  over  the  pre- 
mises in  question,  hy  virtue  of  the  Act  of  our  General  Assem- 
bly, passed  in  the  year  1840,  granting  corporate  privileges  to 
the  Cross  Plains  &  Red  Clay  Rail  Road ;  together  with  the 
Act  of  1849,  changing  the  title  of  this  Company  to  its  pres- 
ent name,  recognizing  its  original  privileges,  repealing  the  9th  ' 
and  10th  sections  of  the  Act  of  1840,  which  gave  to  the  Leg- 
islature the  right  to  repeal  the  charter  on  termH,  and  allowing 
three  years  in  which  to  complete  the  road.  {Acts  of  1840, 
Pamp.  87.     0/1849,  Pamp.  241.) 

The  defendants,  in  their  plea,  rely  on  the  Act  of  1847, 
granting  to  the  Iliwassec  Rail  Road  Company  the  right  of  way 
over  the  premises,  together  with  certain  RcHolutions  of  the 
G^eneral  Assembly  of  1837,  offering  to  secure  similar  privileges 
to  those  enjoyed  by  the  Western  &  Atlantic  Rail  Road,  in  our 
State,  to  any  road  in  the  State  of  Teuncssee,  seeking  to  con- 
nect with  the  same;  provided,  that  the  latter  State  would 
grant  the  privilege  of  extending  that  road  to  the  Tennessee 
liver. 

£3.]  It  is  the  opinion  of  this  Court,  that  the  defendants  take 
Ho  legal  aid  from  the  Resolutions  of  1837.  We  are  not  pre- 
pared to  hold,  that  after  the  Legislature  pas8e<l  these  Resolu- 
lutions,  the  State  was  forever  prohibited  from  granting  to  its 
own  citizens  the  exclusive  right  of  way  over  the  territory 
Wfaicli  lay  between  the  Western  k  Atlantic  Rail  Road  and  the 
Tennessee  line ;  and  that  the  sole  right  of  constructing  and 
Working  Rail  Roads,  in  this  portion  of  our  State,  was  there- 
after reserved  to  citizens  of  Tennessee,  seeking  to  connect 
'^th  our  road.  This  we  must  hold,  if  we  give  to  these  Res- 
olations  of  1837,  the  effect  claimed  for  them. 

[4.]  Neither  do  we  agree  with  the  complainant,  that  the  Act 
of  1849,  cited,  has  any  influence  in  the  consideration  of  this 
^^jeet,  or  in  any  manner  affects  the  rights  of  the  defendants ; 
t^^cavse,  we  believe  that  the  Act  of  1847  repealed  the  Act  of 
^840,  80  far  as  the  grant  of  the  exclusive  right  of  way  \o  1\\^ 
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complainant  was  concerned  ;  and  a  consideration  of  these  two 
latter  Acts  must  determine  the  matters  in  issue  between  the 
parties. 

[5.]  We  hold,  that  the  Act  of  1847  repeals  the  Act  of  1840, 
for  the  following  reasons : 

1.  In  Section  10  of  the  Act  of  1840,  mcorporating  tbe 
Cross  Plains  &  Red  Clay  Rail  Road,  (now  the  complainant)  the 
Legislature  reserved  to  itself  the  right  to  repeal  that  Act "  of 
Incorporation,  on  certain  terms,  viz:  that  the  Stockholder! 
should  be  paid  for  their  work,  investments,  and  improvementfl, 
if  it  were  repealed.  .  . 

2.  That  Act  of  1847,  in  granting  to  the  Hiwassee  Rail  Road- 
Company  the  right  of  way  over  the  same  premises,  was  di- 
rectly repugnant  to  the  Act  of  1840 ;  and  as  a  consequence^ 
by  well  known  and  settled  rules,  repealed  the  Act  of  1840,  er 
so  much  of  it,  as  secured  to  complainant  the  exclusive  right  of 
way  over  these  premises.  By  virtue  of  the  Act  of  1840,  the 
complainant,  perhaps,  may  still  construct  a  road,  "  From  the 
City  of  Dalton,  and  extending  thence,  and  terminating  on  the 
line  of  the  State  of  Tennessee,  at  a  place  called  Red  Clay  r" 
for  the  Act  of  1847  secures  to  the  Hiwassee  Rail  Road  Com- 
pany the  right  of  way  only  over  the  route  of  said  company, 
"  With  such  rights,  privileges,  and  immunities"  as  are  grantejL 
to  the  Western  &  Atlantic  Rail  Road,  in  the  State  of  Tcnnee^ 
see,  by  an  Act  of  said  State,  passed  on  the  24th  day  of  Jana— 
nary,  1838.     {Acts  of  1847,  Pamp.  171.) 

This  grant  of  privileges,  &c.,  by  the  Act  of  Tennessee,  pass^ 
ed  on  the  24th  of  January,  1838,  is  that  which,  by  said  State*,  * 
had  been  previously  "  Granted,  made  and  prescribed  for  tb9 
benefit,  government  and  direction  of  the  Hiwassee  Rail  B<)|U& 
Company.     {Act^  of  Tenn.  1838.)  "     ^  r  = 

On  looking  to  the  charter  of  this  Company,  and  to  the 
islation  of  Tennessee  concerning  it,  we  find  no  grant  to ^ 
Company  of  any  exclusive  right  of  way,  except  for  a  spate 
two  hundred  feet,  through  which  their  track  shall  pass, 
Knoxville,  East  Tennessee,  through  the  Hiwassee  Distiiet^' 
a  point  on  the  Southern  boundary  of  TcDnosse^.*'    (iSmI' 
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Vj^  Act  of  Incorporation.)  An(i  the  27tli  Section  of  this  Act. 
^^presslj  provides,  that  full  privilege  is  reserved  to  any  corpo- 
2>oration  of  the  State,  afterwards  to  connect  with  the  road,  up- 
oxi  condition  that  no  injury  shall  be  done  to  the  works  of  the 
Iliwa«ee  Rail  Road  and  that  there  shall  be  no  interference 
~-^w:ith  the  privileges  granted  them. 

It  thus  appears  that  the  Iliwassee  Rail  Road  Company,  now 
<7 sailed  the  East  Tennessee  &  Georgia  Rail  Road  Company, 
lx£B.Te,  by  virtue  of  the  Act  of  1847,  the  right  of  way  over  a 
t:-x~^ck  of  two  hundred  feet  (with  the  other  privileges  granted 
T^y  the  Tennessee  Act)  from  the  terminus  of  their  road,  at  the 
Tcsnnessee  line,  to  the  point  which  they  have  selected  on  the 
^^^«stem  &  Atlantic  Rail  Road,  at  or  near  Dalton ;  and  that 
"t^=ua  Act  necessarily  repeals  the  Act  of  1840,  pro  tanto. 

T?o  this  view  of  the  subject,  it  has  been  objected :     1.  That 

**"^re  was  no  provision  made  by  the  Act  of  1847,  for  compli- 

■    ^«ioe  with  the  terras  on  which  only,  the  Act  of  1840  could  bo 

^'^J^ealed ;  and  there  has  been  no  such  compliance.     2.  That 

^•^^xe  is  no  direct  provision  in  the  Act  of  1847,  for  the  repeal 

^^    the   Act  of  1840 ;  and   that   an    Act  of  the  Legislature, 

8^H.iiting  a  charter  to  corporators,  and  contracting  with  them  as 

^^cl,  cannot  be  repealed  by  implication.     3.  That  the  Act  of 

^^47  ig  unconstitutional.     4.  That  the  Legislature  had  no  au- 

^*^Ority  to  make  this  grant  to  a  foreign  corporation. 

f6.]  Our  view  of  the  first  objection  is,  that  the  Act  of  1840 

'^d  provide  that  just  compensation  should  be  made  to  the  com- 

jE^J^inant,  "  For  their  work,   investments  and  improvements," 

^  the  event  that  it  should  be  repealed :  but  did  not  provide 

**^t  this  should  be  done,  only  in  one   way,   viz :  by   the  ap- 

Pointment  of  assessors,   by   the   repealing  Act,   who  should, 

^gether   with  an  equal  number  appointed  by  the  Stockhold- 

^^r  value  the  property,  assess  the  damage,  &c.     The  Act  also 

J**^vided,  that  such  assessors  might  be  appointed  by  the  Gov- 

^*^Ot  of  our  State,  and  the   Stockholders  of  the  road.     The 

.  ^*cb  arc  as  follow :  "  If  any  future  General  Assembly  deem 

.     ?  advisable,  they  may  repeal  this  Act ;  and  if  it  be  repealed, 

^^  Stockholders  shall  be  paid  for  their  work,  investments  and 

-VOL.  XIV.  43 
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improvements,  at  a  fair  valuation,  to  be  made  by  an  equal  nuni* 
ber  of  didintorested  persons  appointed  on  the  part  of  the  State 
in  said  repealing  Act,  or  by  the  Governor  and  the  said  St(X^ 
holders."  ^ 

It  follows,  that  if  the  complainant,  or  the  Stockholders  rf 
the  company,  have  put  "  work,  investments  and  improvements" 
upon  their  road,  of  whoso  value  they  have  been  deprived  by 
the  repealing  Act  of  1847,  they  have  their  claim  for  the  sudq  __ 
upon  the  State ;  and  as  Stockholders,  may  call  on  the  Govern- 
or, i^ith  them  to  have  "a  fair  valuation"  fixed  for  their  irocl^ 
investments,  &c. ;  and  they  will  have  the  right  to  demand  p^ 
ment  of  the  same. 

[7.]  The  next  objection  raises  the  inquiry,  whether  or  wH^ 
there  is  any  difference  in  the  Legislative  proceeding,  by  whii 
an  Act  of  Incorporation  (in  which  the  Legislature  have  i 
ed  the  right  of  repeal,)  is  repealed,  and  that  by  which 
other  Act  is  repealed. 

It  was  urged  that  contracts  may  be  made,  and  rights 
vest  under  such  an  Act,  and  in  reliance  upon  it.     This  is 
but  is  just  as  true  of  any  other  Act  whatever.     And  he  who  i 
tracts  or  invests  under  such  an  Act,  surely  does  it  with  xiotjc 
and  with  a  full  sense  of  the  risk  he  takes. 

What  difference  then,  is  there  on  principle,  between  the  ^r-  ; 
peal  of  such  an  Act,  and  any  other  securing  important  rig:  i 
and  privileges  to  the  citizen,  and  which  may  be  repealed  ^S^ 
And  why  any  difference  in  form,  on  greater  solemnities  in  i# 
pealing  such  an  Act  ?  .    ,    -^"^ 

We  find  no  such  distinction  anywhere  drawn.  The  CrOjfu: 
mon  Law  doctrine  is,  that  "Every  aflfirmative  Statute  i8afc.alf ' 
peal  by  implication,  of  a  precedent  affirmative  Statute,  so  -j^  * 
as  it  is  contrary  thereto,  for  leges  posteriores  priorei  cantntrifl'  ■' 
abrogant.     {Dwarr.  on  Stat.  673.)  '^'  *■; ., 

In  view  of  this  Common  Law  principle,  we  cannot  reoojgjMir  . ' 
the  distinction  taken. 

[8.]  It  is  also  objected,  that  the  Act  of  1847,  being  a  <»» 
pact  between  two  States  is  void,  because  contrary  to  dw  Mi 
Section  of  the  Ist   Art.  of  the   Constitution   of  thcH?*  8.. 
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itbath  declares,  that  "  No  State,  without  the  consent  of  Coin 
gresB,  shall  lay  any  duty  of  tonnage ;  keep  troops  or  ships  of 
^rar,  in  time  of  peace  ;  enter  into  any  agreement  or  compact 
irith  another  State,  or  with  a  foreign  power ;  or  engage  in  a 
%ar9  tudess  actually  invaded/'  &c. 

This  objection  is  not  well  taken  : 
-  1.  Because,  in  our  opinion,  this  prohibition  applies  only  to 
such  an  '^agreement  or  compact"  as  is  in  its  nature  political ; 
0r  more  properly,  perhaps,  such  as  may,  in  any  wise,  conflict 
ivith  the  powers  which  the  States,  by  the  adoption  of  the  Fed- 
«nl  Ck>n8titution,  have  delegated  to  the  General  Government. 
'  This  first  appears  from  the  context.  We  find  the  prohibition, 
as  to  entering  into  an  agreement  or  compact,  associated  with 
ethibrSy  preceding  and  following  it,  in  the  same  sentence,  and 
wtdch  undoubtedly  contemplate  political  acts,  or  exercise  of 
90fereign  powers,  with  which  the  States,  by  the  adoption  of 
the  great  Federal  Compact,  have  parted ;  such  acts  as  laying 
dbtiea  on  tonnage ;  keeping  a  standing  army  or  navy ;  making 
mur,  &o* ;  and,  in  the  language  of  Judge  Story,  when  com- 
miaiting  on  other  words  in  this  very  clause,  we  may  properly 
^••vgbe,  that  the  sense  of  each  of  these  terms,  ^^  Is  best  known 
Ijy  ita  association,  {noscitur  a  socits)  to  apply  to  treaties  of  a 
political  character/' 

In- the  next  place,  this  appears  from  the  reason  and  spirit  of 
die  prohibition. 

The  firamers  of  the  Constitution  clearly  intended  nothing 
mofe  by  this  clause,  than  to  prohibit  the  several  States  from  ex- 
endflukg  their  authority  in  any  way  which  might  limit,  or  in- 
finttgc  npon  a  full  and  complete  execution  by  the  General  Gt>v- 
emment,  of  the  powers  intended  to  be  delegated  by  the  Fed- 
a^il  Constitution ;  because  nothing  more  was  to  be  gained  by 
any  forther  prohibition,  no  further  benefit  to  the  General  Gov- 
imment  could  hd^yo  been  derived  from  it,  and  it  would  have 
heen  entirely  superfluous  and  unnecessary. 

It  was- very  proper  and  expedient,  that  no  State  should  have 

*  keen  %Hoiwed  to  enter  into  any  compact  with  another  State  or 

j^oreigki  Goyemmcnt,  which,  by  involving  the  exercise  of  pow- 
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era  parted  with  by  the  States,  and  belonging  to  the  Federal 
Government,  might  o])erato  seriously  to  embarrass  that  Got- 
omment.  Bnt  it  could  work  no  injury  to  the  General  Govern- 
ment, for  such  Stitc  to  make  an  agreement  with  another  State, 
or  even  a  foreign  power,  which  in  no  wise  conflicted  with 
the  authority  delegated  to  the  General  Government,  and  tend- 
ed in  no  manner  to  embarrass  that  Government,  in  the  full 
and  complete  exercise  of  its  powers.  Unless  we  take  this 
view  of  the  case,  we  must  hold  that  a  State,  -without  the  con- 
sent of  Congress,  can  make  no  sort  of  contract,  whatever,  with 
another  State.  That  it  cannot  sell  to  another  State,  any  por-  ^ 
tion  of  public  property,  (personal  in  its  character,  and  not  in-    ---. 

volving  a  question  of  territory)  though  it  may  so  sell  to  individ- ^^ 

uals.     That  (for  example)  the  State  of  Georgia  cannot  sell 
the  State  of  Tennessee,  a  surplus  engine  on  its  road,  or  anj 
portion  of  its  manufactured  articles  in  the  Penitentiary,  with- 
out the  consent  of  Congress. 

We  can  sec  no  advantage  to  be  gained  by,  or  benefit  in  sue" 
a  provision  ;  and  hence,  we  think  it  was  not  intended. 

We  are  supported  in  this  view  of  the  question  we  are  oonsia 
ering,  by  Judge  Story,  who,  in  summing  up  his  observations  ci 
this  clause  of  the  Constitution,  remarks  as  follows :  "  We  ha" 
thus  passed  through  the  positive  prohibitions  introduced, 
the  powers  of  the  States.     It  will  be  observed,  that  they  divi 
themselves  into  two  classes  ;  those  which  are  political  in  th-^^^-i 
character,  as  an  exercise  of  sovereignty,  and  those  wUeh  mc— ^  -■■  « 
especially  regard  the  private  rights  of  individuals.     In  thek.^*^- 
ter,  the  prohibition  is  absolute  and  universal.     In  the  fon^.^'* 
it  is  sometimes  absolute,  and  sometimes  subjected  to  thecon^^x'^ 
of  Congress."     (3  Story  Com.  on  Con.  Sec.  1400.) 

The  prohibition  which  we  arc  considering,  is  one  of  tlxo^* 
which  is  "  Subjected  to  the  consent  of  Congress ;"  and  accc*^* 
ing  to  this  eminent  jurist,   it  follows  that  it  is  one  of  those 
"  Which  are  political  in  their  character.'*     If  we  admit  tliC> 
that  this  Act  of  1847  is  a  feature  in  a  compact  between   two 
States ;  yet,  is  it  nothing  more  than  an  agreement,  tiiat  the 
right  of  way  shall  be  granted  to  certain  citiaens,  for  the'  pw- 
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pose  of  oonstructing  a  Rail  Road,  and  is  in  no  wise  political  in 
its  character,  nor  conflicting  with  the  authority  of  the  General 
€h)Temment ;  and  therefore,  we  hold  that  the  consent  of  Con- 
gress was  not  necesHary  to  its  validity. 

2.  Our  next  reason  for  this  opinion  is,  that  the  rights  of  the 
defendants,  under  the  Act  of  1847,  do  not  depend  upon  any 
compact  between  Tennessee  and  Georgia.  It  may  be  assumed, 
that  this  Act  would  not  have  been  papsod,  but  for  the  passage 
of  a  similar  Act  by  Tennessee  ;  and  that  both  had  their  ori- 
^n  in  an  agreement  between  the  States,  unaccompanied  with 
the  consent  of  Congress  ;  and  yet,  it  would  seem  that  this  Act 
^uaad  the  rights  of  the  defendants  is  constitutional  and  valid. 
They  were  no  parties  to  any  unconstitutional  compact ;  but  as 
private  citizens  contracted  with  the  State  of  Georgia,  for  this 
franchise,  and  upon  the  faith  of  this  Act,  proceeded  to  put 
their  work,  investments  and  improvements  upon  the  land  to 
^hich  this  franchise  attached. 

[9.]  The  other  objection  is,  that  the  State  of  Georgia  could 
not  give  authority  to  the  East  Tennessee  &  Georgia  Rail  Road 
Company,  as  a  corporation  in  the  State  of  Tennessee,  to  ex- 
tend their  road  into  Georgia. 

We  know  of  no  reason  why  the  State  should  not  exercise  the 
power  here  questioned.  If  it  have  the  authority  to  grant  the 
Tight  of  way  over  any  portion  of  its  territory,  and  has  not 
parted  with  this  right,  we  sec  not  why  it  should  not  grant  this 
franchise  to  persons  residing  out  of  the  State,  as  well  as  to 
persons  within  the  State,  if,  iiL  the  opinion  of  the  Legislature, 
the  public  good  is  thereby  promoted. 

li  ia  true,  that  a  corporation  can  have  no  legal  existence  out 
of  the  sovereignty  by  which  it  is  created ;  yet  it  does  not  en- 
sue, that  its  existence  as  an  artificial  person,  capable  of  con- 
tracting, may  not  be  recognized  elsewhere.  In  the  language 
iSS  (Jh.  Jus.  Taney,  in  the  case  of  The  Bank  of  Augusta  vs, 
Xarhf  13  Pet.  588,  "  Its  residence  in  one  State  creates  no 
inmperable  objection  to  its  contracting  in  another." 

This  point  is  expressly  decided  in  that  ease,  by  the  Supreme 
Goart  of  the  U.  S. ;  and  effectually  disposed  of,  in  language 
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like  the  following :  "  It  is  sufficient  that  its  [the  corporation's] 
existence  as  an  artificial  person,  in  the  State  of  its  creation,  ia 
acknowledged  and  recognized  by  the  law  of  the  nation  where 
the  dealing  takes  place  ;  and  that  it  is  permitted  by  the  law  of 
that  place,  to  exercise  there  the  powers  with  which  it  is  endow- 
ed. (See  also,  Angel  ^  A.  on  Corp.  97,  98.) 
Let  the  judgment  be  aflSrmed. 


No.  49. — Joseph  H.  Shivers,  prochein  ami,  &c.,  plaintiff  in 
in  error  vs.  Frederic  D.  Palmer  ct  ah,  defendants. 

[1.]  A  trustee  who  fraudulently  conibincs  with  a  third  person,  to  dispow  of 
and  appropriate  to  his  own  use  the  tru8t  property,  is  liable,  jointly  with 
that  third  person,  to  account  in  equity  to  the  cestui  que  trust;  and  that  toO| 
altliongh  the  trustee  is  not  charged  to  be  insolvent. 

[2.]  And  in  such  case,  the  defendants  are  liable  to  be  sued  jointly,  in  the 
county  of  the  residence  of  either. 

In  Equity,  from  Carroll  Superior  Court.     Decided  by  Judge 
Irvin,  August  Term,  1853. 

The  complainant  in  this  cause,  filed  his  bill,  setting  forth  tli^ 
following  facts  and  allegations : 

That  on  the  twenty-second  day  of  October,  1848,  Elizabed»- 
Merrett  made  a  deed  of  gift  of  a  negro  boy,  by  the  name  off 
Jerry,  about  twelve  years  of  age,  to  Egbert  P.  Daniel ;  in  1 
for  Martha  P.  Shivers,  the  wife  of  said  complainant,  aii^  i 
children  she  then  had,  or  those  she  might  thereafter  have,  Yn;^ 
her  then  present  or  a  future  husband ;  free  from  the  oohtnil 
and  from  the  liabilities  of  her  present  or  a  future  husband ;  to 
theur  benefit  and  behoof  forever.     That  Patrick  H.,  Maty  BL| 
Eliza  F.  and  Martha  P.,  are  the  only  children  of  said  Mi^tAa 
p.  Shivers.     And  that  said  negro  boy,  by  virtue  of  aaid  ded 
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of  gift,  was  received  into  tlio  possession  of  said  complninant ; 
and  worked  and  m:ina<;od  for  the  ase  and  benefit  of  w;id  Mar- 
tha P.  and  her  children,  until  the  twenty-second  day  of  May, 
1851 ;  about  which  time  said  negro  hoy  wa.«»  taken  out  of  the 
possession  of  8ai<l  complainant,  by  Frederic  1).  Palmer,  of  the 
county  of  Carroll,  in  State  aforesaid,  without  the  knowledge, 
approbation  or  consent  of  said  complainant,  or  the  said  Martha 
IP. ;  and  the  said  Palmer  took  sai<l  negi'o  hoy  off  and  sold  him  for 
"^he  sum  of  eight  hundred  dollars,  or  other  large  sum ;  and  ap- 
propriated the  proc(^eds  thereof,  to  his  own  use,  actually  selling 
1dm  in  payment  of  his  own  debts;  and  tliis  was  done  in  pursu- 
aince  of  a  corrupt  and  fraudulent  agreement  between  said  Pal- 
iner  and  Egbert  P.  Daniel,  for  the  purpose  of  sfiuandering  the 
proceeds,  and  appropriating  the  same  to  their  mutual  benefit 
mnd  advantage — the  said  I^ilmer  to  account  to  the  said  Daniel, 
lor  one  half  of  the  profits  of  said  agreement.     And  that  said 
Palmer,  by  speculation  and  overtrading,  is  fast  verging  upon 
insolvency,  if  not  already  insolvent ;    and  the  value  of  said 
"hoy,  and  the  hire  thereof,  is  in  great  danger  of  being  entirely 
lost  to  said  ceatttd  que  trusts^  thereby  defeating  the  object  of 
said  deed  of  gift ;  that  said  Egbert  P.  Daniel  has  been  fre- 
quently called  on  by  said  complainant,  to  either  sue  for  said 
negro  boy,  or  to  bring  said  Palmer  to  an  account  and  settle- 
ment, concerning  the  sale  of  said  negro  boy ;  or  to  grant  the 
use  of  his  name,  as  trustee,  that  an  action  might  be  brought 
for  the  benefit  of  his  ceafui  qur  tni^^ts ;  or  to  resign  hi«  trus- 
teeship, and  consent  that  another,  more  friendly  to  his  cestui 
que  trusts  J  be  appointed  in  his  stead.     And  that  he  would  col- 
lect the  proceeds  of  the  sale  of  said  boy,  and  buy  another  ne- 
gro for  the  use  of  his  cestui  que  trusts  ;  or  put  the  money  at 
interest,  and  apply  the  legal  interest  to  their  use  and  benefit ; 
all  and  each  of  which,  the  said  Daniel  refuses  to  do.     And 
aaid  complainant,  prochein  aml^  as  aforesaid,  has  been  deprived 
of  the  use,  hire  and  service  of  said  boy,  which  he   alleges  to 
be  worth,  annually,  one  hundred  dollars,  from  the  time  he  was 
taken  out  of  his  possession,  up  to  the  time  of  filing  this  his  bill, 
amounting  to  the  sum  of  two  hundred  dolhirs :  that  said  negro 
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hoY  wa-i   wfU'tli  I'iirlit  liiiiidro'l  ilullars,  when  ho  was  taken  out 
«>f  ilk'  posM'ssiou  of  rrix'ul   CMnnjilaniaiit.     And   that  said    Eg- 
bert r.  a<ToptiMl  the   trusiooship   under   the  said  deed  of  gift, 
and  that  h^*  only   hohU  on  to   it,  to   carry  out    the   iiforesaid 
fraudulent    anil  corrupt  a^rreeuient,  and   to  defraud  his  cestui 
tjUf'  tnr^t:t,  in  that  hehalf:  and  that  said  complainant  has  fre- 
quently called  on  said   Frederic  D.  J\'ihner,  to  come  to  a  set- 
tlement with  the  said  Daniel,  (•oucernin;:  the  proceeds  of  the 
sale  of  said  iieirm  hny  :  ami  upon  tlie  said  Daniel  to  have  him 
to  d(»  so,  and  that  he  would  invot  the  )>roceeds  thereof,  in  such 
a   mangier,  that  hi-  frstui  •///•  fntxt.^  miirlit  enjoy  the  use  and 
henetit  of  the  same  :   ihar  he  Axould  purchase  another  negro,  that 
ihey  v.\:\y  fuy^y  th^-  um-  au'l  hire  thi'recd*:  hut  the  said  defend- 
ani<.  in  vjolati.n  t'f  the  ri^his  of  said  rr.ttui  ifur  tnitffa.  hitherto 
wholly  refu-eti  ar.d  >tiU  d*.'  refuse.     Ami  that  said  complainant 
has  no  inierc-:  in  tlie  matters  an«l   ihin;:^  in  this  hill  contained, 
and  if  he  lia<,  ihat  he  has  reu'lered  in  writing  all  interest  therein ; 
a!id   tliat  lie   ha^  given   h«ind   and  >ecurity.  in  compliance  with 
the  Rule  of  Cvurt.     The   i>rayer  I'f  tin*  hill,  is   as  follows: — 
That  a  hevee  le  pas.M-d  l>y  tliis  IIonoraMe   Court,  cfunpelling 
rlie   -a:d   rrvie:*ic   D.  TaluuT,  of  tlie  county   of  Carroll,   and 
Kz'  <.r:  r.  Daniel,  '^f  tlie  C"uniy  »»f  S])alding,  to  come  toa  set- 
thv.-.en:.  C'Vici-rnin::  the  sale  of  -aiil  hf»v:  that  thev  pa v  over 
TO  cmi'laiini!'.:  liie  val'.u'   and  hire  of  said  bov,   to   wit.   eight 
hun-.iro  i  i-  :!.iv>  t*»r  ilu*  vmIu*.-  i^f  >aid  hoy.  and  t\v«)  hundred  and 
si\:y   ri.^'.!:!'.-:  for  tlie  h\:\-    ;]:eie«'f :  «'r  that  said  Egbert  P.,  af- 
ur  •  rit.giv;;  sa:  i  Frederic  D.  to  a  settlement,  purchase  anoth- 
er I'lCrrv^  <'.:iNe  a'.d  lU  liver  to  sai«l  'Vstiti  fpir  trusts^  to   be  used 
h\  scir.i  i-  »:.:r:aina!;T.  for  ilieir  henetit  and  advantage  :  and  that 
ho  resign  l.is   trusreesh.ip.  an«l  that  another  may  he  a])pointed 
by  this  IK'i.'^ra'tle  <.'ourt :  or  that  he  put  the  amount  of  money 
!^»  rea'./e  i  a:  'v.riresr.  and  apply  tlie  legal  interest  to   the  use 
ar.d  hone n:  "f  liis  ■  .<••/'' -yi/r-  rr//J>^*,  and  that  he  give  bond  and 
:^vur:ty  :  v  :]\c  sa!r4e:  and  to  grant  such  other  and  further  re- 
!!of  aii  !v..iy  seem  roasvnahle  and  just. 

TothssMii,  the  following  demurrer  was  filed: 

F:r^'.  :h.i:  N.;'d  defo?i-lants  demur  to  said  bill,  and  for  cause 
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of  demurrer,  show  that  said  complainant  hath  not,  by  his  bill, 
made  such  a  case  as  to  entitle  him,  in  a  Court  of  Equity,  U 
any  discovery,  relief  and  settlement,  of  the  said  defendants- 
there  is  no  equity  in  the  bill.     That  if  the  said  Frederic  I).  \\ 
liable  for  any  of  his  acts  in  relation  to  the  sale  of  said  negn 
boy,  specified  in  said  bill,  there  is  a  Common  Law  remedy  as  tc 
him.     And  for  further  cause  of  d(Mnurror,   these  defendantii 
say,  that  said  complainant's  bill  of  complaint  is  multifarious ; 
for  it  appears  by  said  bill,  that  the  same  is  exhibited  against 
the  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individually] 
Tirhich  the  said  Frederic  D.,  is  not  in  any  vay,  whatever,  in- 
terested in;  and  by  reason  of  which  distinct  matters,  the  said 
])laintifr8  bill  is  drawn  out  to  considerable  len;:lh,  by  joininp 
<iistinct  matters,  which  do  not  depend  upon  each  other ;  that 
oaid  Frederic  D.  has  nothing   to  do  with  the  trust  estate,  or 
dismissing  and  appointing  a  trustee.     And  for  further  cause 
of  demurrer,  these  defendants  say  there  is  a  misjoinder  of  par- 
ties by  said  bill — there  being  no  privity  between  said  Palmer, 
and  Daniel,  as  trustee,  and  are  not  liable  to  be  sued  jointly; 
and  the  said  Daniel,   who  resides  in  the   county  of  Spalding, 
compelled  to  answer  in  the   county  of  Carroll.     Whereupon, 
the    Court,   after   argument,    sustained    the   demurrer,    upon 
three   grounds,  to  wit :   First,  because  said  l)ill  did  not   state 
that  it  was  exhibited  by  the  consent  of  said  Martha  P.  Shivers. 
Second,  because  said  bill  ilid  not  charge  that  Egbert  P.  Dan- 
iel was  insolvent.    And,  Thirdly,  because  the  bill  did  not  make 
Such  a  case  as  would  authorize  the  interference  of  a  Court  of 
Iniquity,  in   Carroll   county.     The  comj^lainant  amended   his 
l>ill,  as  to  the  first  gmund,  and  refused  to  amend  as  to  the  sec- 
ond; and  the  Court  dismissed  the  billon  the  second  ground 
^^lone — to  which  comj>lainant  excepted. 

Powell,  for  plaintiff  in  error. 

Points  and  authorities  relied  on  by  counsel  for  plaintiff  in 
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boy  was  worth  eiglit  hundred  tloHars,  when  he  was  taken  out 
of  the  possession  of  said   complainant.     And   that  said   Eg- 
bert P.  accepted  the  trusteeship  under  the  said  deed  of  gifk, 
and  that  he  only  holds  on  to  it,  to  carry  out   the  aforesaid 
fraudulent   and  corrupt  a<]^reenient,  and  to  defraud  his  cestui 
que  trusts,  in  that  hehalf ;  and  that  said  complainant  has  fre- 
quently called  on  said  Frederic  1).  Palmer,  to  come  to  a  set- 
tlement with  the  said  Daniel,  concerning  the  proceeds  of  the 
sale  of  said  negro  boy  :  and  ii])r»n  the  said  Daniel  to  have  him 
to  do  so,  and  that  he  wouhl  invest  the  jjroceeds  thereof,  in  suck 
a  manner,  that  his  a'stni  (^ue  tnintts  might  enjoy  the  use  and 
benefit  of  the  same  :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  and  hire  thereof;  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  crstui  que  trusts,  hitherto 
wholly  refused  and  still  do  refuse.     And  that  said  complainant 
has  no  interest  in  the  matters  and  things  in  this  bill  contained, 
and  if  he  has,  thjit  he  has  rendered  in  writing  all  interest  therein ;  • 
and  that  he  has  given  bond  and  security,  in  compliance  with' 
the  Rule  of  Court.     The  prayer  of  the  bill,  is  as  follows : — 
That  a  decree  be  passed  by  this  Honorable   Court,  compelling '• 
the  saiil  Frederic  D.  Palmer,  of  the  county  of  Carroll,   and 
Egbert  P.  Daniel,  of  the  county  of  Spalding,  to  come  to  a  set-  ■ 
tlement,  concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value   and  hire  of  said  boy,   to  wit,   eight 
hundred  dollars  f(»r  the  value  of  said  boy,  anil  two  hundred  and 
sixty  dollars  for  the  hire   thereof;  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frcileric  D.  to  a  settlement,  purchase  anoth- 
er negro  slave  and  deliver  to  said  rr^ttui  quo  trusts^  to  be  used 
by  said  complainant,  for  their  benefit  and  advantage  ;  and  that 
he  resign  his  trusteeship,  and  that  another  may  be  appointed 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  money- 
so  realized  at  interest,  and  apply  the  legal  interest  to  the  nae 
and  benefit  of  his  cestui  que  trusts,  and  that  he  give-bond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  and  just. 

To  this  bill,  the  following  demurrer  was  filed  : 

First,  that  said  defendants  demur  to  said  bill,  and  for  cause. 
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of  demurrer,  show  that  said  complainant  hath  not,  by  his  I 
made  such  a  case  as  to  entitle  hira,  in  a  Court  of  Ecpiity, 
any  discovery,  relief  and  settlement,  of  the  said  defendants 
there  is  no  equity  in  the  bill.  That  if  the  said  Frederic  I) 
Jiable  for  any  of  his  acts  in  relation  to  the  sale  of  said  ncj 
"boy,  specified  in  said  bill,  there  is  a  Common  Law  remedy  as 
him.     And  for  further  cause  of  denuirrer,  these  defenda 

y,  that  said  complainant's  bill  of  complaint  is  multifarioi 
br  it  appears  by  sai<l  bill,  that  the  same  is  exhibited  agai 
he  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individual 
irhich  the  said  Frederic  1).,  is  not  in  any  -way,  whatever, 

irested  in ;  and  by  reason  of  which  distinct  matters,  the  si 
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**^-:>* 


oints  and  authorities  relied  on  by  counsel  for  plaintiff 
roi.  XIV.  44 


344  SUPREME  COURT  OF  GEORGIA. 

.ToBuph  II.  Shivcn*  rt.  FriMicric  1).  Palmer  e/  al. 

boy  was  worth  eight  hundred  dollars,  when  he  was  taken  oat 
of  the  possession  of  said   complainant.     And  that  said   Eg- 
bert P.  accepted  the  trusteeship  under  tlic  said  deed  of  gift, 
and  that  he  only  holds  on  to  it,  to  carry  out  the  aforesaid 
fraudulent   and  corrupt  n<rn;enient,  and  to  defraud  his  cestui 
que  trusta,  in  that  behalf;  and  that  said  complainant  has  fre- 
quently called  on  said  Frederic  1).  Palmer,  to  come  to  a  set- 
tlement with  the  said  Daniel,  concerning  the  proceeds  of  the 
sale  of  said  negro  boy  ;  and  upon  the  said  Daniel  to  have  him 
to  do  so,  and  that  he  woidd  invest  the  proceeds  thereof,  in  such 
a  manner,  that  his  fcsfni  que  truAfs  might  enjoy  the  use  and 
benefit  of  the  same :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  and  hire  thereof;  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  (ratui  que  frusfis,  hitherto 
wholly  refused  and  still  do  refuse.     And  that  said  complainant " 
has  no  interest  in  the  matters  and  things  in  this  bill  contained, 
and  if  he  has.  that  he  has  rendered  in  writing  all  interest  therein ;  • 
and  that  he  has  given  bon«l  and  st?curity,  in  compliance  with 
the  Rule  of  Court.     The  prayer  of  the  bill,  is  as  follows  : — 
That  a  decree  be  pas.^sed  by  this  Honorable  Court,  compelling 
the  said  Frederic  D.  Palmer,  (jf  the  county  of  Carroll,   and 
Egbert  P.  Daniel,  of  the  county  of  Spalding,  to  come  to  a  set-  ' 
tlement,  concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value   and  hire  of  said  boy,   to   wit,   eight 
hundred  dollars  for  the  value  of  said  boy,  and  two  hundred  and 
sixty  dollars  for  the  hire   thereof;  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frederic  D.  to  a  settlement,  purchase  anoth- 
er negro  slave  and  deliver  to  said  rratuf  que  trustSj  to  be  nsed 
by  said  complainant,  for  their  benefit  and  advantage  ;  and  that 
he  resign  his  trusteeship,  and  that  another  may  be  appointed 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  monej- 
80  realized  at  interest,  and  apply  the  legal  interest  to  the  use 
and  benefit  of  his  cestui  que  trust^^  and  that  he  give  bond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  and  just. 

To  this  bill,  the  following  demurrer  was  filed  : 

First,  that  said  defendants  demur  to  said  bill,  and  for  cause. 
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of  demurrer,  show  that  said  coraphiinant  hath  not,  hy  his  b 
morde  such  a  case  as  to  entitle  liim,  in  a  C^urt  of  E(iuity, 
any  discovery,  relief  and  settlement,  of  the  said  defendants 
ihere  is  no  equity  in  the  bill.  That  if  the  said  Frederic  D. 
liable  for  any  of  his  acts  in  relation  to  the  sale  of  said  nej 
boy,  specified  in  said  bill,  there  is  a  Common  Law  remedy  as 
im.  And  for  further  cause  of  denmrrer,  these  defendai 
^3ay,  that  said  complainant's  bill  of  complaint  is  multifarioi 


lor  it  appears  by  said  bill,  that  the  same  is  exhibited  agaii 
ihc  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individual 
jrhich  the  said  Frederic  D.,  is  not  in  any  way,  whatever, 
:  erested  in ;  and  by  reason  of  which  distinct  matters,  the  sj 
DlaintifTs  bill  is  drawn  out  to  considerable  length,  by  joini 
listinct  matters,  which  do  not  depend  upon  each  other ;  tl 
•^aiid  Frederic  D.  has  nothing   to  do  with  the  trust  estate, 
aissing  and  appointing  a  trustee.     And  for  further  cat 
d  demurrer,  these  defendants  say  there  is  a  misjoinder  of  pj 
^Ees  by  said  bill — there  being  no  privity  between  said  Paling 
~^3id  Daniel,  as  trustee,  and  are  not  liable  to  be  sued  joiiitl 
'^d  the  said  Daniel,  who  resides  in  the   county  of  Spaldii: 
*     ^   ^^mpelled  to  answer  in  the   county  of  Carroll.     "Whereupc 
"^^e  Court,   after   argument,    sustaino<l    the   demurrer,    up 
■^^fcnree   grounds,  to  wit :   First,  because  said  Mil  did  not   sta 
at  it  was  exhibited  by  the  consent  of  said  Martha  V.  Shive: 
cond,  because  said  bill  did  not  charge  that  Egbert  V.  Da 
si  was  insolvent.    And,  Thirdly,  because  the  bill  did  not  ma 
'^^cha  case  as  would  authorize  the  interferonco  r)f  a  Court 
[{uity,  in  Carroll  county.     The  complainant  amended   1 
^^^-^  ill,  as  to  the  first  ground,  and  refused  to  amend  as  to  the  s( 
^^^'md;  and  the  Court  dismissed  the  l/ill  on  the  second  grou; 
^^lone — to  which  complainant  excepted. 

PoWKLL,  for  plaintiff  in  error. 

Points  and  authorities  relied  on  by  counsel  for  plaintiff 
^^Tor. 
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boy  was  worth  eight  hiiiulrcil  dollars,  when  he  was  taken  oat 
of  the  possession  of  said   complainant.     And   that  said   Eg- 
bert P.  accepted  the  trusteeship  under  tlic  said  deed  of  gift, 
and  that  he  only  hohls  on  to  it,  to  carry  out   the  aforesaid 
fraudulent   and  corru])t  agreement,  and  to  defraud  his  cestui 
que  trusts,  in  that  behalf;  and  that  said  complainant  haft  fre- 
quently called  on  said  Frederic  I).  Palmer,  to  come  to  a  set- 
tlement with  the  said  Daniel,  concerning  the  proceeds  of  the 
sale  of  said  negro  boy  :  and  u])on  the  said  Daniel  to  have  him 
to  do  so,  and  that  he  would  invest  the  proceeds  thereof,  in  suck  * 
a  manner,  that  his  resfni  que  t runts  might  enjoy  the  use  and 
benefit  of  the  same  :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  and  hire  thereof;  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  ecHtiii  que  trunts,  hitherto  ■ 
wholly  refused  and  still  do  refuse.     And  that  said  complainant ' 
has  no  interest  in  the  matters  and  things  in  this  bill  contained, 
and  if  he  has,  that  he  has  rendered  in  writing  all  interest  therein ; ' 
and  that  he  has  given  bond  and  security,  in  compliance  with  ' 
the  Rule  of  Court.     Tlie  prayer  of  the  bill,  is  as  follows  : — 
That  a  decree  be  passed  ])y  this  Honorable  Court,  compelling'  • 
the  said  Frederic  D.  Palmer,  of  the  county  of  Carroll,   and 
Egbert  P.  Daniel,  of  the  county  of  Spalding,  to  come  to  a  set-  • 
tlemcnt,  concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value  and  hire  of  said  boy,   to  wit,   eight 
hundred  dollars  for  the  value  of  said  l)oy,  and  two  hundred  and 
sixty  dollars  for  the  hire   thereof;  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frederic  D.  to  a  settlement,  purchase  anoth-' 
er  negro  slave  and  deliver  to  said  ccaifui  que  trusts^  to  be  used 
by  said  complainant,  for  their  benefit  and  advantage  ;  and  that 
he  resign  his  trusteeship,  and  that  another  may  be  appointed 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  money - 
so  realized  at  interest,  and  apply  the  legal  interest  to  the  use 
and  benefit  o{]ii»riJstuiquc  trustn^  and  that  he  give-bond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  an<l  just. 

To  this  bill,  the  following  demurrer  was  filed : 

First;  that  said  defendants  demur  to  said  bill,  and  for  cause 
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of  demurrer,  show  that  said  complainant  hath  not,  by  his  1 

made  sach  a  case  as  to  entitle  him,  in  a  Court  of  Ecpiity, 

.amy  discovery,  relief  and  settlement,  of  the  said  defendant 

^there  is  no  equity  in  the  bill.     That  if  the  said  Frederic  E 

liable  for  any  of  his  acts  in  relation  to  the  sale  of  said  ne 

3boy,  specified  in  said  bill,  there  is  a  Common  Law  remedy  a 

liim.     And  for  further  canse  of  d(»miirrer,  these  defenda 

ay,  that  said  complainant's  bill  of  complaint  is  multifario 

-or  it  appears  by  sai<l  bill,  that  the  same  is  exhibited  agai 

'he  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individua 

^hich  the  said  Frederic  I).,  is  not  in  any  way,  whatever, 

-^srested  in ;  and  by  reason  of  which  distinct  matters,  the  s 

'laintiflTs  bill  is  drawn  out  to  c()nsi<lerable  length,  by  join 

istinct  matters,  which  do  not  depend  upon  each  other ;  t 

id  Frederic  D.  has  nothing   to  do  with  the  trust  estate, 

^^isnaissing  and  appointing  a  trustee.     And  for  further  ca 

^^^^  demurrer,  these  defendants  say  there  is  a  misjoinder  of  p 

^^  ^s   by  said  bill — there  being  no  privity  between  said  ralni 

^*^ii   Daniel,  as  trustee,  and  are  not  liable  to  be  sued  joint 

*^*^<X   the  said  Daniel,  who  resides  in  the   county  of  Spaldi 

^^^Xipelled  to  answer  in  the   county  of  Carroll.     Whereup 

^*io      Court,   after   argument,    sustained   the   demurrer,    u| 

*^*"^c   grounds,  to  wit :  First,  because  said  bill  did  not  st 

*^^.t;  it  was  exhibited  bv  the  consent  of  said  Martha  P.  Shivc 

,    ^Oond,  because  siiid  bill  <lld  mn  charge  that  Kgbert  P.  D 

^^*  ^^-aa  insolvent.    And,  Thirdly,  because  the  bill  did  not  nu 

,^^^^lx  a  case  as  would  authorize  the  interference  of  a  Court 

I/^^Xiity,  in  Carroll  county.     The  complainant  amended 

*-»   as  to  the  first  ground,  and  refused  to  amend  as  to  the  s 

^^  ;  and  the  Court  dismissed  the  bill  on  the  second  groi 

^^^^^ — to  which  complainant  excepted. 

-^-^^WELL,  for  plaintifl'  in  error. 

''^^ints  and  authorities  relied  on  bv  counsel  for  plaintiff 
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boy  W}i8  worth  eight  huiulred  dollars,  when  he  was  taken  oat 
of  the  possession  of  said   complainant.     And   that  said    Eg- 
bert P.  accepted  the  trusteeship  under  the  said  deed  of  gift, 
and  that  he  only  holds  on  to  it,  to  carry  out   the  aforesaid 
fraudulent   and  corrupt  agreement,  and  to  defraud  his  cestui 
que  trusts,  in  that  hehalf ;  and  that  said  complainant  has  fre- 
quently called  on  said  Frederic  I).  Palmer,  to  come  to  a  set^ 
tlement  with  the  said  Daniel,  concerning  the  proceeds  of  the 
sale  of  said  negro  boy  :  and  uj)on  the  said  Daniel  to  have  him 
to  do  so,  and  that  he  would  invest  the  proceeds  thereof,  in  sack 
a  manner,  that  his  cestui  ^/ne  trusts  might  enjoy  the  use  and 
benefit  of  the  same  :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  ami  hire  thereof :  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  erstui  que  trusts,  hitherto 
wholly  refused  and  still  do  refuse.     And  that  said  complainant' 
has  no  interest  in  the  niattei*s  and  things  in  this  bill  contained, 
and  if  he  has,  that  he  has  rendered  in  writing  all  interest  therein ;  '* 
and  that  he  has  given  bond  and  security,  in  comjdiance  with  ' 
the  Rule  of  Court.     The  ]>rayer  of  the  bill,  is  as  follows : — 
That  a  decree  be  passed  by  this  Honorable   Court,  compelling' 
the  said  Frederic  1).  Palmer,  of  the  county  of  Carroll,   and 
Egbert  P.  Daniel,  of  the  county  of  Spalding,  to  come  to  a  set- 
tlement, concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value   and  hire  of  said  boy,   to   wit,    eight 
hundred  dollars  for  the  value  of  said  boy,  and  two  hundred  and 
sixty  dollars  for  the  hire    there(>f ;  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frederic  1).  to  a  settlement,  purchase  anoth-' 
er  negro  slave  and  deliver  to  said  eesfuf  que  trusts,  to  be  used 
by  said  complainant,  for  their  benefit  and  advantage  ;  and  that 
he  resign  his  trusteeship,  and  that  another  may  be  appointed 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  money 
so  realized  at  interest,  and  api)ly  the  legal  interest  to  the  use 
and  benefit  o{  ]\[»  erst  ui  que  trusts^  and  that  he  givebond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  and  just. 

To  this  bill,  the  following  demurrer  was  filed : 

First,  that  sai<l  defendants  demur  to  said  bill,  and  for  cause. 
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of  demurrer,  show  that  said  comphiinant  hath  uot,  by  his  hi 

"3nade  such  a  case  as  to  entitle  hira,  in  a  Court  of  Equity, 

-^any  discovery,  relief  and  settlement,  of  the  said  defendants- 

'•here  is  no  equity  in  the  bill.     That  if  the  said  Frederic  D. 

^  iablc  for  any  of  his  acts  in  relation  to  the  sale  of  said  neg 

"fcK)y,  specified  in  said  bill,  there  is  a  Common  Law  remedy  as 

i^un.     And  for  further  cause  of  deinurrer,  these  defendan 

as-ay,  that  said  comphiinant'a  bill  of  complaint  is  multifariou: 

^^V>r  it  appears  by  sai<l  bill,  that  the  same  is  exhibited  again 

■<"ie  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individuall; 

"^^'"Iiich  the  sjiid  Frederic  D.,  is  not  in  any  way,  whatever,  i 

"t^^rc^atcd  in ;  and  by  reason  of  which  distinct  matters,  the  sa 

I^Is^intiflTs  bill  is  drawn  out  to  consi<lera]>le  len;jth,  by  joinir 

^*is telnet  matters,  which  do  not  depend  upon  each  other;  th 

®*^icl  Frederic  D.  has  nothing   to  do  with  the  trust  estate,   ( 

^^^^xxiissing  and  appointing  a  trustee.     And  for  further  cam 

^^^     ciemurrer,  these  defendants  say  there  is  a  misjoinder  of  pa 

*^'S    by  said  bill — there  being  no  privity  between  said  Palme 

^'^^    Daniel,  as  trustee,  and  are  not  liable  to  be  sued  jointh 

**'*^^    the  said  Daniel,  who  resides  in  the   county  of  Spaldiiij 

*^*^^pelled  to  answer  in  the   county  of  Carroll.     Whereupo; 

^^^       Court,   after   argument,    sustaino<l    the   demurrer,    iipc 

*^^Oc   grounds,  to  wit:   First,  becaus<'  said  bill  did  not   stal 

^^^-t  it  was  exhibited  by  the  consent  of  said  Martha  P.  Shiver 

.     ^^ond,  because  Siiid  bill  did  not  charge  that  Egbert  P.  Dai 

'^'aa  insolvent.    And,  Thirdly,  because  the  bill  <lid  not  mal 

,_JJj''^^lx  a  case  as  would  authorize  the  interference  of  a  Court  < 

,   ^^Xi^ity,  in  Carroll  county.     The  complainant  auuMided   h 

*"^   as  to  the  first  ground,  and  refused  to  amend  as  to  the  se< 

5^^  5  and  the  Court  dismissed  the  bill  on  the  second  grouii 

^^*X^ — to  which  coini)lainant  excepted. 

-'^^iWKLL,  for  plaintiff  in  error. 
^^   *^^ints  and  authorities  relied  on  bv  counsel  for  plaintiff  i 
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boy  was  worth  eight  liundred  doUars,  when  ho  was  taken  out 
of  the  possession  of  said   complainant.     And   that  said   Eg- 
bert P.  accepted  the  trusteeship  under  the  said  deed  of  gift, 
and  that  he  only  holds  on  to  it,  to  carry  out   the  aforesaid 
fraudulent   and  corrupt  rigreenicnt,  and  to  defraud  his  cestui 
que  trustHs  in  that  ])ehalt*;  and  that  said  complainant  has  fre- 
quently called  on  said  Frederic  J).  Palmer,  to  come  to  a  set- 
tlement with  the  said  Daniel,  concernincr  the  proceeds  of  the 
sale  of  said  negro  boy  ;  and  u))on  the  said  Daniel  to  have  him 
to  do  so,  and  tluit  he  would  invest  the  ))roceeds  thereof,  in  suck 
a  manner,  that  his  cestui  qitr  frusfft  might  enjoy  the  use  and 
benefit  of  the  same  :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  and  hire  thereof;  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  ccxtui  que  trusts,  hitherto 
wholly  refused  and  still  do  refuse.     And  that  said  complainant 
has  no  interest  in  the  matters  and  things  in  this  bill  contained, 
and  if  he  has,  that  he  has  rendered  in  writing  all  interest  therein ; 
and  that  he  has  given  bond  and  security,  in  compliance  with' 
the  Ride  of  Court.     The  prayer  of  the  ])ill,  is  as  follows : — 
That  a  decree  be  passed  hy  this  Ilonoralde  (-ourt,  compelling' 
the  said  Frederic  D.  Palmer,  of  the  county  of  Carroll,  and 
Egbert  P.  Daniel,  of  the  county  of  Sj)alding,  to  come  to  a  set- 
tlement, concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value   and  hire  of  said  boy,   to  wit,   eight 
hundred  dollars  for  the  value  of  said  boy,  and  two  hundred  and 
sixty  dollars  for  the  hire   thereof:  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frederic  D.  to  a  settlement,  ])urchasc  anoth- 
er negro  slave  and  deliver  to  said  ceatui  que  trusts^  to  be  used 
by  said  complainant,  for  their  benefit  and  advantage  ;  and  that 
he  resign  his  trusteeship,  and  that  another  may  be  a])pointed 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  roonqr 
so  realized  at  interest,  and  apply  the  legal  interest  to  the  use 
and  benefit  of  his  cestui  que  trusts,  and  that  he  give  bond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  and  just. 

To  this  bill,  the  following  demurrer  was  filed : 

First,  that  said  defendants  demur  to  said  bill,  and  for  cai 
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of  demurrer,  show  that  said  complainant  hath  not,  by  his  bill, 
made  such  a  case  as  to  entitle  him,  in  a  Court  of  Equity,  to 
any  discovery,  relief  and  settlement,  of  the  said  defendants — 
there  is  no  equity  in  the  bill.     That  if  the  saiil  Frederic  1).  is 
liable  for  any  of  his  acts  in  relation  to  the  sale  of  said  negro 
"boy,  specified  in  said  bill,  there  is  a  Common  Law  remedy  .as  to 
^im.     And  for  further  cause  of  ilemurrcr,  these  defendants 
«ay,  that  said  comjdainant's  bill  of  complaint  is  multifarious ; 
:ibr  it  appears  hy  sai<l  bill,  that  the  same  is  exhibited  against 
"•he  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individually) 
"^hich  the  said  Frederic  1).,  is  not  in  any  way,  whatever,  in- 
■^ercsted  in;  and  bv  reason  of  which  distinct  matters,  the  said 
^^laintiiTs  bill  is  drawn  out  to  considerable  length,  by  joining 
^ listinct  matters,  which  do  not  depend  upon  each  other;  that 
i^aid  Frederic  D.  has  nothing   to  do  with  the  trust  estate,  or 
^lismissing  and  appointing  a  tnistee.     And  for  further  cause 
^dF  demurrer,  these  <lefendunts  say  there  is  a  misjoinder  of  par- 
"^ies  by  said  bill — there  being  no  privity  between  said  Palmer, 
^nd  Daniel,  as  trustee,  and  are  not  liable  to  be  sued  jointly ; 
^nd  the  said  Daniel,  who  resides  in  tlie   county  of  Spalding, 
compelled  to  answer  in  the    county  of  Carroll.     "Whereupon, 
t^hc    Court,   after   argument,    sustained    the    demurrer,    upcm 
three   grounds,  to  wit:   First,  because  said  bill  did  not   state 
'that  it  was  exhibited  by  the  consent  of  said  Martha  P.  Shivers. 
Second,  because  siiid  bill  did  not  charge  that  Kgbert  P.  Dan- 
iel was  insolvent.    And,  Thirdly,  because  the  bill  did  not  make 
Such  a  case  as  wouM  authorize  the  interference  of  a  Court  of 
Equity,  in  Carroll  county.     The  complainant  amended   his 
Ibill,  as  to  the  first  ground,  and  refused  to  amend  as  to  the  sec- 
ond; and  the  Court  dismissed  the  billon  the  second  ground 
slIouc — to  which  complainant  excepted. 

PoWKLL,  for  plaintift'  in  error. 

i^oints  and  authorities  relied  on  by  counsel  for  plaintiff  in 
error. 

%-oL.  XIV.  44 


SUPREME  COURT  OP  GEOEQDL 

: : — ; — Th  ■  ■  ,.  . — 

Joseph  H.  Shivers  r*.  Froderif  0.  Palmer ef  o^ 

was  worth  eight  liundred  dollars,  when  ho  was  taken  out 
the  possession  of  said   complainant.     And   that  said   Eg- 
•t  r.  accepted  the  trusteeship  under  the  said  deed  of  gift, 
d  that  he  only  holds  on  to  it,  to  carry  out   the  aforesaid 
Audulent   ami  corrupt  a/^reenient,  and  to  defraud  his  cestui 
ic  triistst,  in  that  hehalf:  and  that  s«iid  complainant  has  fre- 
uently  called  on  said  Frederic  D.  Palmer,  to  come  to  a  set- 
lemcnt  with  the  said  Daniel,  concerning  the  proceeds  of  the 
4ile  of  said  negro  boy  ;  and  upon  the  said  Daniel  to  have  him 
to  do  so,  and  that  he  would  invest  the  j>rocee<ls  thereof,  in  sock 
a  manner,  that  his  cnttui  que  trusts  might  enjoy  the  use  and 
benefit  of  the  same  :  that  he  would  purchase  another  negro,  that 
they  may  enjoy  the  use  and  hire  thereof ;  but  the  said  defend- 
ants, in  violation  of  the  rights  of  said  cestui  que  tru8t8,\iitherU» 
wholly  refused  and  still  do  refuse.     And  that  said  complainant 
has  no  interest  in  the  matters  and  things  in  this  bill  contained, 
and  if  he  has,  that  lie  has  rendered  in  writing  all  interest  therein ; 
and  that  he  has  given  bond  and  security,  in  compliance  with 
the  Rule  of  Court.     The  prayer  of  the  bill,  is  as  follows  :-^ 
That  a  decree  be  passed  by  this  Honorable  Court,  compelling 
the  said  Frederic  D.  Palmer,  of  the  county  of  Carroll,  and 
Egbert  P.  Daniel,  of  the  county  of  Spalding,  to  come  to  a  set- 
tlement, concerning  the  sale  of  said  boy ;  that  they  pay  over 
to  complainant  the  value  and  hire  of  said  boy,   to  wit,  eight-  - 
hundred  <lollars  for  the  value  of  said  boy,  and  two  hundred  and 
sixty  dollars  for  the  hire   thereof;  or  that  said  Egbert  P.,  af- 
ter bringing  said  Frederic  D.  to  a  settlement,  purchase  anoth* ' 
er  negro  slave  and  deliver  to  said  crstui  que  trusts,  to  be  used 
by  said  complainant,  for  their  benefit  and  advantage  ;  andthali 
he  resign  his  trusteeship,  and  that  another  may  be  appointed, 
by  this  Honorable  Court ;  or  that  he  put  the  amount  of  mond|;^ 
so  realized  at  interest,  and  apply  the  legal  interest  to  the  UM 
and  benefit  o{  ]i\»  cestui  que  truMs^  and  that  he  givebond  and 
security  for  the  same ;  and  to  grant  such  other  and  further  re- 
lief as  may  seem  reasonable  and  just. 

To  this  bill,  the  following  demurrer  was  filed : 

First,  that  said  defen<lants  demur  to  said  bill,  and  for  < 
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of  demurrer,  show  that  said  coniphiinant  liath  not,  by  his  bill, 
made  such  a  case  as  to  entitle  liim,  in  a  Court  of  Equity,  to 
any  discovery,  relief  and  settlement,  of  the  said  defendants — 
there  is  no  equity  in  the  bill.     That  if  the  .said  Frederic  D.  is 
liable  for  any  of  his  acts  in  relation  to  the  sale  of  said  negro 
boy,  specified  in  said  bill,  there  is  a  f  \>niuion  Law  remedy  as  to 
him.     And  for  further  cause  of  <leTnurrer,  these  defendants 
say,  that  said  comj)lainant's  bill  of  complaint  is  multifarious ; 
for  it  appears  by  said  bill,  that  the  same  is  exhibited  against 
the  said  Egbert  P.,  as  trustee,  and  Frederic  D.  (individually) 
which  the  said  Frederic  1).,  is  not  in  any  way,  whatever,  in- 
terested in;  and  by  reason  of  which  distinct  matters,  the  said 
plaintiflTs  bill  is  drawn  out  to  considerable  length,  by  joining 
distinct  matters,  which  do  nf)t  depeml  upon  each  other ;  that 
said  Frederic  D.  has  nothing   to  do  with  the  trust  estate,  or 
dismissing  and  appointing  a  trustee.     And  for  further  cause 
of  demurrer,  these  <lefen«lants  say  there  is  a  misjoinder  of  par- 
ties by  said  bill — there  being  no  privity  between  sai<l  Palmer, 
^nd  Daniel,  as  trustee,  an<l  are  not  liable  to  be  sued  jointly; 
and  the  said  Daniel,  who  resides  in  the   county  of  Spalding, 
compelled  to  answer  in  the   county  of  Carroll.     Whereupon, 
tlie    Court,   after   argument,    sustained   the    demurrer,    upon 
"tlirec   grounds,  to  wit:  First,  because  said  bill  did  not   state 
t;1iat  it  was  exhibited  by  the  consent  of  said  Martha  P.  Shivers. 
Second,  because  saitl  bill  did  not  charge  that  Egbert  P.  Dan- 
iel was  insolvent.    And,  Thirdly,  because  the  bill  did  not  make 
^uch  a  case  as  wouM  authorize  tlie  interference  of  a  Court  of 
Equity,  in   Carroll  county.     The  complainant  amended   his 
Ibill,  as  to  the  first  ground,  and  refused  t(»  amend  as  to  the  sec- 
ond; and  the  Court  tlismissed  the  l)ill  on  the  second  ground 
^lone — to  which  complainant  excepted. 

PoWKLL,  for  plaintiff  in  error. 

Points  and  authorities  relied  on  l)y  counsel  for  plaintiff  in 
^nror. 
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1st.  Where  a  trust  fund  is  in  danger  of  being  wasted  < 
applied,  a  Court  of  Etjuity  will  interfere  at  the  instance 
one  interested,  and  by  the  appointment  of  a  receiver, 
some  other  mode,  secure  the  fund  from  loss.     (10  Cra,  R 

2d.  If  a  trustee  omits  to  act,  when  required  by  duty 
80,  or  is  wanting  in  necessary  care  and  diligence,  in  the  < 
ecution  of  the  trust  he  has  undertaken,  a  Court  of  Equi 
interfere.     (lb.) 

3d.  Creditors  and  heirs,  as  a  general  rule,  can  or 
third  persons,  through  the  representative  of  the  estate, 
exception  is  where  there  is  collusion,  insolvency,  unwilli 
to  collect  the  assets  when  called  on,  or  some  like  speci 
cumatances.     (8  Ga,  It,  236.) 

4th.  If  a  trustee  disavows  the  trust,  and  appropriat 
trust  property  to  his  own  use,  the  Statute  of  Limitatio 
commence  to  run  in  his  favor.  (10  Ga.  R.  297.  8  ( 
97.) 

6th.  Property  wron;xfully  purchased,  with  the  trust 
may,  at  the  option  of  the  ce»tui  que  trusty  be  preserved 
the  hands  of  the  trustee,  or  those  in  privity  with  him,  i 
held   subject   to   the   terms   of  the  original  trust.     ((?> 
ci8iou8y  Fart  l»^  109.) 

Bt/  the  Court. — XiSDET,  J.,  delivering  the  opinion. 

[1.]  The  demurrer  was  sustained,  on  the  single  groun 
the  bill  does  not  cliarge  the  involve  net/  of  the  trustee, 
not  the  case  of  a  cestui  que  trusty  tlie  legal  estate  in 
property,  is  in  the  hands  of  a  trustee,  seeking  to  colic 
debt,  or  interest  due,  or  belonging  to  the  trust  estate,  o 
head  of  the  trustee.  The  bill  charges  a  tortuous  takij 
disposition  to  his  use,  of  the  trust  property,  by  the  tnu 
fraudulent  confederacy  and  combination  with  a  third  pel 
And  it  avers,  that  the  trustee  had  been  requested  to  sue 
recover  from  that  third  person,  the  value  of  the  propel 
its  hire,  and  that  he  refused  so  to  do :  and  that  he  had  I 
quested  to  pennit  the  complainants,  who  arc  tho  eeii 


f 
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tnuU^  to  use  his  name  for  that  purpose  ;  which  he  had  declined 
to  do.     It  is  filed  against  the  trustee  and  his  confederate,  for  an 
account,  Ac.     The  averment  of  his  insolvency,  in  such  a  case, 
Wis  unnecessary.     He  is  liable  in  Equity,  having  repudiated 
the   trust  to  the  complainants.     The  charge   of  confederacy 
And  fraudulent  combination  makes  both  defendants  liable. 
£2.]  They  are  jointly  liable ;  and  being  so  liable,  are  jointly 
suable  in  Equity,  in  the  county  of  the  residence  of  either. — 
^TJkis  is  the  whole  of  the  case  made  in  the  record ;  although 
ker  points  were  ingeniously  argued  by  counsel. 
JLct  the  judgment  be  reversed. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


SirPfiEME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  MILLEDGEVILLE, 

NOVEMBER  TERM,  1853. 

Preacnt— JOSEPH  H.  LUMPKTN,   ) 

RUOENIUS  A.  NISBKT,  I  Judge*. 
BBENEZER  8TARNES,  j 


^o.  50 — ^Milton  G.  Robert,  plaintiff  in  error  vs.  George 
W.  Palmer,  Adm'r,  &c.  defendant  in  error. 

*  J    Under  the  Laws  of  Georgia^  giving  "  Head  rights'',  a  warrant  containing 
*^  description  whateyer  of  the  land  intended  to  be  sarrcyed,  except  "  60 
^    *^tea  lying  in  Wilkes  county"  is  insufficient. 

r^   Such  a  warrant  cannot  be  amended  when  the  Caveat  cornea  up  to  be 
^    ^^ard  in  the  Superior  Court. 

''^    The  Superior  Courts  have  original  and  exclusive  jurisdiction  in  the  trial 
w^        ^  land  caveats,  as  they  have  in  all  other  coses  respecting  the  titles  to  land. 
"^  3    The  proper  procedure  prescribed  for  the  trial  of  caveats  to  land-war- 
^"^Jito  in  this  State. 

,^     ^Aveat  to  Grant  in  Wilkes  Superior  Court.    Tried  before 
}£^    ^V^  Baxtsb^  March  Term,  1858. 
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his  was  a  Caveat  to  the  application  for  a  grant  under  the 
I  laws,  giving  "  Head-rights"  to  vacant  lands. 
Jpon  the  trial,  the  applicant  who  is  plaintiff  in  error,  offered 
evidence  a  land  warrant  of  which  the  following  is  a  copy : 

GEORGIA: 

'o  Thomas  W.  Calloway,  Surveyor  for   Wilke$  county — 
Greeting : 

You  are  hereby  authorized  and  required  to  admeasure  and 
lay  out,  or  cause  to  be  admeasured  and  laid  out,  to  Milton  6. 
Roberts,  a  tract  of  land  which  shall  contain  fifty  acres  in  said 
county  of  Wilkes,  taking  special  care  that  the  same  has  not 
been  heretofore  laid  out  to  any  person  or  persons  whatsoever ; 
and  you  are  hereby  also  required  to  record  the  plat  of  the  same 
in  your  office,  and  transmit  a  coi)y  thereof  together  with 
warrant  to  the  Surveyor  General  within  two  years  from 
date.     Given  under  our  hands,  this  6th  day  of  August,  1& 

EPHRAIM  BAILEY,  J.  p. 
F.  H.  ADAMS,  J.  p. 
BENJ.  B.  HARDIN,  J.  p. 
Attest,  BoTLAND  Beaslet,  Clcrh 

To  which  Warrant  counsel  for  caveators  objected,  on 
ground  that  it  was  void,  because  it  did  not  set  forth  the  "bi 
tings"  of  the  land  alleged  to  be  vacant     The  Court  sust 
the  objection,  and  this  is  the  first  error  assigned. 

Counsel  for  applicant  then  proposed  to  amend  the 
by  inserting  the  boundaries,  and  stated  in  support  thereof,  I 
he  requested  the  Land  Court  to  insert  these  boundaries,  wl^^ci 
they  refused  to  do.  The  Court  refused  the  applicadon.  ^ 
amend,  and  this  decision  is  assigned  as  error. 

Gartrell  for  plaintiff  in  error. 

Toombs  &  Reese  for  defendant  in  error. 

J5y  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Was  tho  warrant  valid,  setting  forth  as  it  did|  no 
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scription  of  the  land  on  which  it  was  intended  to  be  located,  than 
that  it  contained  "  Fifty  acres  in  the  county  of  Wilkes"  ?  Wo 
think  not.  By  the  act  of  1783  {Cobb's  Digest  667)  it  is  requi- 
red that  the  warrant  to  survey  land  un<ler  Head-rights  shall 
"  Describe  the  buttings  and  boundings  of  the  land  as  particular- 
ly as  may  be."  And  again,  by  the  same  Statute,  it  is  made 
the  duty  of  the  Clerk  "  To  keep  a  regular  book  of  entries  of  all 
applications  made  and  warrants  issued,  specifying  the  buttivgs 
and  boundings  of  the  hinds  contained  in  the  same,''  {Ibid 
668.)  We  hold  then,  that  the  objection  to  the  sufficiency  of  the 
warrant  was  well  taken  and  properly  sustained  by  the  Court. 
We  would  not  be  understood  as  holding  that  this  uncertainty 
m  the  warrant  would  vitiate  a  grant,  which  cither  sets  out  upon 
itB  fiice  a  description  of  the  land,  or  refers  to  the  plat  for  that 
piirpose. 

•  [2.]  Was  the  defect  amendable  ?  Most  clearly  not.  The 
issuing  of  the  warrant  by  the  Land  Court  was  like  the  suing  out 
of  an  attachment  before  a  magistrate,  an  rx  parte  preliminary 
proceeding,  and  constitutes  no  part  of  the  pleadings  in  the 
cause ;  and  consequently  does  not  fiill  within  any  of  the  Sta- 
tutes o!  jeofails  or  amendatory  acts  passed  by  the  Legislature 
of  this  State. 

Nor  is  the  excuse  rendered  for  the  irregularity  of  the  war- 
liint  available,  namely :  that  the  applicant  requested  the  Land 
Court  to  specify  in  the  warrant  the  boundaries  of  the  land, 
which  they  refused  to  do.     Mr.  Roberts  could  by  mandainu4i 

or  otherwise,  have  compelled  the  Land  Court  to  grant  a  legal 

^warrant.     lie  must  be  presumed,  therefore,  to  have  taken  vol- 

-j^tarily  the  one  which  was  issued. 

Much  contrariety  of  opinion  seems  to  exist  as  to  the  proce- 

^dnre  for  the  trial  of  caveats,  against  the  passing  of  grants  for 

Imod,  under  Head-rights  in  this  State. 

Originally,  under  the  Act  of  1783,  a  trial  was  had  in  the 

J^fAlid  Court  by  a  jury  of  twelve  men,  being  free-holders,  who 
I  duly  sworn  to  try  the  matter  according  to  Law  and  Equity, 
L  give  their  verdict  thereon,  which  was  final  and  conclusive. 
yrpfffett  666.) 
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By  the  10  th  section  (erroneously  cited  as  the  ninth  in  off 
Digests)  of  the  Act  of  1784,  for  laying  out  the  counties 
Franklin  and  Washington,  appeals  were  allowed  in  all 
from  the  decision  in  the  Land  Courts,  upon  caveats  to  the  < 
emor  and  Exeeutive  Council,  or  to  the  President  of  the  G< 
dl  for  the  time  being  in  Council.     ( Watkitis*  Digest^  293.^ 

And  by  the  second  section  of  the  Act  of  1789,  the  (Joven*^^ 
alone  is  empowered  to  try  appeals  on  caveats.     {WaJtkmf . 
gesty  407.) 

Thus  stood  the  Law  in  1836.     On  the  24th  Dec  of 
year,  the  Legislature  passed  an  act  "  To  repeal  the  ntrdk  l^ 
tion,  and  all  other  parts  of  laws  now  in  force  in  this  State,  ^       " 
which  caveats  are  directed  to  be  tried  where  land  is  sou^      ^ 
be  granted,  before  the  Governor,  and  directing  such  caveate       *  " 
be  tried  in  the  Superior  Court  of  the  county  in  which  the  li^^^*** 
lies." 

"Sec.  1.  Thc7?/wfAsectionof  the  Actofl785,andanofli^=**®' 
laws  or  parts  of  laws  allowing  caveats  entered  by  parties  \ 
ing  grants  for  lands  to  be  tried  by  the  Governor  of  this  1 
be,  and  the  same  is  and  are  hereby  repealed.** 

"Sec.  2.  All  caveats  or  appeals  entered  against  the  granti^-  ^^ 
of  any  tract  of  land  which  has  heretofore  been  directed  to  *• 

tried  by  the  Governor  and  Council,  or  the  Governor,  be  ■^■-^*» 
the  same  shall  hereafter  be  returned  to  the  Superior  GoorfeS'    -^ 
the  County  where  the  land  may  He ;  and  the  said  Court  i 
submit  the  same  to  a  jury  with  the  evidence,  in  the  same  i 
ner,  and  under  the  same  rules  of  law  as  are  usual  in  all  \ 
for  the  trial  of  the  titles  to  land  ;  and  the  verdict  of  the  J ' 
shall  be  final  and  conclusive ;  and  the  record  of  said  trial 
verdict  being  transmitted  to  the  Governor,  he  shall  issue  a| 
to  the  party  in  whose  favor  the  same  may  be."     {CoW% . 
679.) 

I  need  not  say  that  this  Statute  bears  on  its  face  oondi*^**^ 
evidence  of  the  most  careless  legislation.     It  repeals  the  r***™ 
section  of  the  Act  of  1785,  instead  of  the  tenth  section  oC   '•^ 
Act  of  1784,  the  one  intended.     But  passing  by  this  laaAy^ 
tencCy  as  well  as  the  looseners  of  language  u.scd  in  the  »ei?^*^ 
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^eetion,  what  is  the  proper  construction  to  put  upon  the  Act  ? 
Were  I  asked  to  ^tjite  in  ;roo(l  fjiith  ami  conscience  wliat  the 
[legislature  of  1836  intemleil  to  effect  by  this  Act,  1  should  be 
donstrained  to  answer,  to  transfer  tlie  trials  of  appeals  07i  ca- 
feats  from  the  Governor  to  the  Superior  Courts.  The  whole 
ikW,  and  especially  the  title,  authorizes  this  conclusion.  But 
.liis  construction  would  still  re<juire  the  fii-st  trial  to  be  had 
U  the  Land  Court,  as  providcfl  for  by  the  Act  of  1783,  ginug 
iO'the  Superior  Court  ai>pelhite  jurisdiction  only  in  the  cause. 
[3-]  But  by  the  Constitution  of  1T1»S,  the  Superior  Courts 
ire  vested  with  exclusive  jurisdiction  in  all  cases  respecting 
Sties  to  land.  It  will  btj  perceived,  therefore,  that  if  the  spe- 
mI  Land  Court  is  ousted  of  all  jurisdiction  by  virtue  of  this 
llibsequcnt  constitutional  provision,  and  the  Superior  Court  can 
Izercise  only  appellate;  jurisdiction,  that  such  a  construction  of 
Ifce  Act  would  render  it  wholly  nu;iatory.  It  would  bo  valid 
inly  to  take  away  from  the  (iovtunor  all  jurisdiction  over  these 
bilid  caveats,  and  for  no  other  purpose  wliatever. 
:  Now  while  I  admit  that  the  wonls  of  a  Statute  are  to  be  taken 
in  the  sense  in  which  the  Law-niakcu-s  probably  meant  them  to 
be  taken,  yet  it  must  not  be  for«rotton  that  Courts  are  bound  so 
lo  oonstrac  an  act  that  it  may  be  made  to  ojxjrate,  rather  than 
be  inefficient. 

^  £4.]  In  view  of  all  the  difficulties  which  surround  this  sub- 
|eet,  and  in  onler  to  give  to  the  pe(»ple  and  the  Courts  a  plain 
waA  intelligible  rule  for  their  guidance,  we  submit  the  following 
m  the  mode  of  procedure  :  A])plications  for  warrants  to  sur- 
Hiey  vacant  lands  under  Head-rights,  are  made  to  the  Land 
Courts  of  the  respective  counties,  and  issued  as  heretofore,  and 
plaeefl  in  the  hands  of  the  County  Surveyor.  All  caveats  are 
entered  in  the  office  of  the  County  Surveyor,  whose  duty  it  is 
to- return  the  same  to  the  Superior  Court  of  the  county  where 
flie  land  lies ;  and  the  same  shall  be  docketed  and  tried  in  the 
wme  manner  as  is  usual  in  all  cases  for  the  trial  of  titles  to 
Ijuid.  Thus  giving  to  the  Superior  Courts  original,  instead  of 
inipellate  jurisdiction,  and  thereby  avoiding  the  constitutional 
,^^culty  already  suggested,  and  at  the  same  time  preserving 
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the  Bymmctry  of  our  system,  by  allowing  a  first  andseoond 
trial. 

Judgment  affirmed. 


No.  51. — Thomas  Floyd,  plaintifF  in  error  vs.  Tub  Coi 
SIOXEHS  OF  TUB  Towx  OF  Eatonton,  defendants  in  errii 

[1.]  The  act  of  JuDunry.  22,  IR52,  givin^^  to  the  Town  Commissionen  i 
tonton  authority  to  fn'unt  lii^nses  to  rcttiil  spirituous  liquors  within  thai 
porate  limits,  aubjcrt  to  suirh  ropiiliitions  a.«  they  nii^ht  prescribe,  ] 
ded  they  admiDistcred  to  the  applicant  the  outh  referred  to  in  the  Mi 
full  and  ample  authority  to  these  ("onimissioner:!!,  to  require  the  cli 
luch  applicant  to  take  ti  similar  outb. 

[2.]  Violations  of  the  local  by-laws  (»f  a  muni<ipal  corporation,  not  inn 
the  elements  of  oflenccH  known  to  our  pomil  laws,  are  not  "crimini 
ses"  within  the  meaning  of  the  :{d  Soc.  of  the  l^t  Art.  of  our  State  Cob 
tlon. 

[3.]  Summary  trials  and  convirtions  without  the  intervention  of  a  Jw 
such  violations  of  locul  hy-laws  do  not  rontlict  with  the  right  of  tr 
jurj',  as  exercised  in  this  State,  pre\iou?  to  thi-  :iOlh  of  May  1798;  ai 
therefore  not  unconstitutional. 

Certiorari  in  Putnam  Superior  Court.  Decision  by  J 
Conk,  September,  Term  1858. 

Tbo  following  is  the  statement  of  facts  agreed  upon  by 
parties  in  this  case  : 

The  Town  of  Eatonton  was  incorj>f>r!ited  by  an  act  oi 
Legislature,  December  12th,  180U  ;  wliich  charter  was  amei 
by  acts  dated  181H,  1819,  and  January  22d,  1852.  By  tl 
Section  of  the  last  act,  the  power  of  granting  licenses  for 
retail  of  spirituous  liquors  within  the  corporate  limits  of  the 
Town  is  vested  in  the  Commissioners  thereof,  under  such  ] 
lations  as  they  may  prescribe,  "  provided  that  i>ersoi»toii 
license  may  be  granted  shall  take  the  oath  now  rcquirei 
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.Itw".  On  13th  February  18*58,  the  GommissionerB  passed  an 
ordinance  on  this  subject,  providing  among  other  things,  that 
^'the  clerk  or  assistant  of  any  such  person  Applying  for  license 
ms  aforesaid,  shall  take  the  same  oath,  with  the  applicant'*  and 
•^n  failure  the  license  was  forfeited.  The  onlinance  further 
3irescribed  a  penalty  of  twenty-five  dollars  for  retailing  within 
^e  said  Town  without  a  license.  Thomas  Floyd  obtained  a 
license  from  the  commissioners,  which  was  afterwards  forfeit- 
ed, by  reason  of  his  employing  a  clerk  who  had  not  taken  the 
-^mth  prescribed.  Floyd  continued  to  retail  after  bis  license  was 
dbrfeited,  until  the  aggregate  fines  imposed  upon  him  amounted 
to  the  sum  of  three  hundred  dollars.  By  agreement  of  the 
jMurties,  the  questions  at  issue  upon  this  statement  of  facts,  were 
*  submitted  on  argument  to  the  presiding  Judge  of  the  Superior 
Court,  with  leave  to  sue  out  a  writ  of  error  to  his  decision  there* 
on. 

The  presiding  Judge  sustained  the  authority  of  the  Commis- 
sioners to  impose  these  fines  ;  and  Floyd  by  his  counsel  assigns 
for  error, 

Ist.  Because  the  Commissioners  had  no  authority  to  require 
the  clerk  or  assistant  to  take  the  oath. 

2nd.  Because  the  grant  of  power  to  the  Commissioners,  to 
pass  ordinances,  and  impose  penalties  for  the  violation  thereof, 
is  unconstitutional  and  void. 

8d«  Because  the  act  of  the  Commissioners  deprived  the  de- 
fendant of  the  right  of  trial  by  Jury. 

Hudson  for  plaintiff  in  error. 

Adams  for  defendant  in  error. 

,     Bjf  the  Court. — Starnes  J.  delivering  the  opinion. 

'     [1.]  When  by  the  act  of  January  22d,  1852,  the  Legislature 

granted   to  the  Commissioners  of  the  town  of  Eatonton  the 

power  to  issue  licenses,  for  the  retail  of  spirituous  liquors  within 

'  ^^  corporate  limits  of  that  town,  under  such  regulations  as  the 

-O^mnusBioDeFB  might  prescribe;  provided  that  the  applicant 
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should  be  required  to  take  the  oath  required  by  the  general  1 
of  the  State ;  full  and  complete  authority  was  given  to 
Commissioners,  to  prescribe  any,  and  whatsoever  legal  and 
stitutional  regulations  they  pleased,  subject  to  which,  such         "' 
cense  should  be  granted ;  provided,  they  were  careful,  as  ^^^^ 
of  these  regulations,  to  have  the  oath  specified,  administerec^^ 
the  applicant.  ^^ 

That  provision  was  not  to  be  considered  as  a  sort  of  mw^  ^^^t 
or  ma^cimum  of  terms,  on  which  they  were  to  regulate  the  gr^^'"^^^/!* 
of  license,  but  as  it  were,  a  w^/wjmitm  of  regulation.     Thatiw^^^T 
say:  on  no  less  terms  should  the  license  be  grantetl ;  and       ^^ 
many  other  terms  or  regulations  might  be  prescribed  by  thec^ 
as  they  should  deem  expedient  and  proper. 

When  therefore,  those  officers  in  the  discharge  of  their  da 
prescribed  as  a  regulation,  that  the  clerk  of  the  applicant  tlX^ 
should  t«ake  a  similar  oiith,  they  did  what  they  luid  full  pow  ^^^^^^ 
and  authority  to  do  by  Legislative  grant ;  and  they  did  th»****" 
which  we  think  was  expedient  and  judicious. 

We  are  making  no  departure  from  a  strict  construction  -*^fl  ' 
this  act  in  so  holding.  No  other  construction,  we  think,  oc^  ^ 
reasonably  be  put  upon  the  plain  signification  of  the  words  uaff  *"  *Wflrf 
in  the  statute. 

[2.]  This  act  is  not  in  conflict  with  the  1st.  section  of  r        tk 
8d  Art.  of  our  State  Costitiition,  which  pro\ndes  that  the  Sil^K=9Wp 
rior  Courts  shall  h:ivc  oxclu?>ive  jurisdiction  in  all  criminal  c^ 

ses,  except  in  the  oases  which  are  therein  specified. 

The  '*  criminal  case's,"  to  which  reference  is  here  made,  ^^ 
violati(ms  of  the  pul>lic  Laws  of  the  State,  and  not  the  Xc^^^X 
by-laws,  or  police  regulations  of  a  town  or  city,  which  are  J^^ 
embraced  in  the  (•Icmcntal  definitions  of  crimes,  as  recogni*^^ 
by  our  penal  Laws.  So  this  Court  has  decided,  in  the  case  " 
WilUama  vh,  the  (-Itif  Council  of  Augusta,  (4.  Geo.  R.  60^-)' 

Tlie  offences  for  Avliieh  the  defendant  was  fined  by  the  Oo*^* 
missioners,  were  not  violations  of  our  penal  code  ;  foritisUDft**** 
tunately  true,  and  so  we  have  held  in  another  case,  at  one  " 
our  recent  sessions,  that  the  language  of  the  code  on  thia 
jectf  is  such  as  to  exempt  from  punishment  under  its  ] 
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ey*  person  who  retails  without  a  licence  in  corporate  towns  or 
ies,  having  authority  to  grant  such  license. 
The  27th  sec.  of  the  10th  division  of  the  penal  code  provides, 
at  any  person  retailing  spirituous  liquors  &c.  without  a  license 
m  the  Inferior  Court  &c,  except  in  corporate  towns  or  cities, 
iare  by  law  the  corporate  authorities  are  authorized  and  em- 
wered  to  grant  such  license,  shall  be  guilty  of  a  misdcmea- 
tftc. 

it  will  be  perceived,  that  this  exception  operates  to  exempt 
Rn  the  penalties  prescribed,  all  persons  retailing  without  a 
ense  in  a  corporate  town,  whose  authorities  are  empowered 
fpuit  such  license. 

It  may  not  have  been  the  intention  of  the  law-maker  to  give 
di' effect  to  this  section  ;  or,  it  may  really  have  been  intended 
ifeave  the  matter  of  punishment,  in  such  cases,  in  the  hands 
tbe  corporate  authorities,  having  power  to  grant  the  license. 
opirevcr  this  may  have  been,  as  the  matter  now  stands  (there 
ing  no  other  provision  of  our  penal  code  on  the  subject)  thero 
po  law  of  the  State,  making  penal  the  retailing  of  spirituous 
jams  without  a  license  in  a  corporate  town,  having  authority 
.license  retailers ;  and  we  think  that  Legislative  action  is 
eded  in  order  that  such  retailers  without  a  license,  in  corpor- 
i  towns,  as  everywhere  else  in  our  Stiite,  shall  in  plain  and 
llinct  terms^  be  subjected  to  punishment  under  our  code, 
•by  ordinance  of  such  town  or  city ;  and  we  will  take  the 
lOeBsary  steps  to  have  this  matter  brought  to  the  early  at- 
■^on  of  the  Legislature. 

St  18  plain  from  what  we  have  said,  that  the  act  of  1852,  as 
B(>law  is  now  written,  is  not  unconstitutional ;  because  that 
etOflSuices  in  question,  were  not  violations  of  a  public  law ; 
ii-liberefore  not  "  criminal  cases"  in  the  sense  of  the  term, 
i^amd  in  oar  constitution. 

^^1  Neither  was  the  proceeding  in  this  case  unconstitutional, 
lifyme  contrary  to  the  5th  sec.  of  the  4th  Art.  of  our  consti- 
ifusukf  which  declares,  "That  trial  by  jury,  as  heretofore  used 
State,  shall  remain  inviolate." 
'  reason  for  so  holding  is  the  same  which  will  be  found  to 
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"have  hoen  pven  in  the  <';i.-c  bofjro  citprl,  of  WUUam9  V9.  The 
City  Council  nf  Ainjusta  ;  an<l  is  as  follows  :  The  right  of  tri- 
al  hy  jury  a?  oxi.stiri«i  in  thir?  State,  before  the  adoption  of  the 
constitution,  has  not  been  violated,  because  such  right  was  not 
claimed  for,  or  accorded  to  offenders  in  such  cases,  before  tliat 
time. 

Thouprh  this  rirrbt  was  iruaranteed  to  Englishmen  hj  Meignd 
Chartfi,  and  ever  ro2arde«l  in  En^dand  as  one  of  the  great  jrit-  - 
lars  of  their  constitution  ;  yet  in  that  country,  municipal  ooi^-— 
porations,  for  centuries,  have  enforced  their  by-laws,  and  inflio-««< 
ted  fines  without  the  intervention  of  a  jury.  So  too  in  thio^ 
State,  similar  corporations,  before  the  adoption  of  our  consdtte^^K 
tion,  will  be  fuund  to  have  tried  and  determined  such  cases^  i— ^g 
the  same  summary  way. 

From  these  things,  we  conclude  that  the  right  of  trial  hHol 
jury,  as  it  was  claimed,  acconled  and  exercised  in  the  StaU;^ 
previous  to  the  30th  of  May  1708,  was  not  violated  in  these  4 
ses,  by  the  proceedings  of  the  Town  Counnissioners  of 
ton. 

Let  the  judgment  be  afiirnied. 


Ko.  C)± — Newtox  J.  Cakk,  plaintiff  in  error  vs.  The  Sta** 
OF  (lEOKiiiA,  defendant  in  error.  * 

[1.]  Kewly  discovered  evidcncp,  tliat  decciised  bought  a  pistol  nnd  ihot| ' 
claririj?  that  he  [intended  to  kill  the  prisoner,  some  weeks  before  the! 
cidc,  without  proof  that  the  prisoner  knew  of  the  new  facts  and  thnrf^"** 
not  sufficient  to  authorize  a  new  trial. 

[2.]  If  with  newly  discovered  evidence,  the  case  is.  in  the  jndgmeBtiif  ^^ 
Court  in  law,  such  as  the  verdict  of  the  jury  found  it,  a  new  trial  irftt*^ 
be  awarded.  : 


♦See  Can- vs.  The  State.  (\3  Gu.'il^.' 
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hisnalaughtcr  and  motion  for  new  trial,  in  Iluncock  Supc- 
•Court.     Decision  by  Judge  Baxter,  April  Term,  1853. 

Lflter  the  hearing  and  decision  of  the  motion  for  a  new  trial 
this  case — ^reported  in  Volume  XllI,  pp.  328,  334 — 
ther  motion  for  a  new  trial  was  made,  on  the  ground  of 
ly  discovered  evidence ;  and  in  support  of  the  motion,  the- 
Mmer  produce«l,  in  addition  to  his  own,  tlic  following  affi- 
jtg: 

LBt  W.  A.  Lowrys :  '*  That  on  or  about  the  12th  Kov. 
il,  he  was  in  Milledgcville,  and  saw  CSeorge  W.  Yonng- 
od  (the  deceased)  in  the  store  of  Otis  Ckilds,  purchasing  » 
e  pistol ;  that  said  Youn^blood  said  that  he  had  purchased 
jpistol  tokill  Newton  J.  Carr,  (the  dcfen<lant)  to  which  de- 
^t  said  that  was  a  bad  business ;  Yonngblood  replied,  thftt 
.^nld  be  d  d  if  he  did  not  kill  Carr  with  said  pistol, 
imgblood  then  gave  Joseph  Hudson  ten  cents  or  a  seven- 
ice,  and  directed  him  to  go  and  purchase  for  him  some  largo 
ivHBhot,  saying  that  he  wanted  them  to  kill  a  d  A  rascal 
fcying  as  Hudson  went  off,  that  he  meant  said  Carr." 
'-  James  R.  Ounws :  "  That  on  the  day  that  Youngblood 

killed,  and  about  the  time  of  day  that  he  afterwards  un- 
ttood  that  Youngblood  was  killed,  deponent,  with  his  wife, 
B  about  one-fourth  of  a  mile  from  the  place  of  shooting ; 

that  deponent  heard  the  report  of  two  pistols  or  guns  fired 
&II  quick  succession — almost  at  the  same  time." 
Explanatory  of  the  bearing  of  the  testimony,  was  filed  the 
l^iidt  of  Levi  Jenkins  (whose  testimony  was  known  to  the 
^  a£  the  time  of  the  trial)  to  effect :   "  That  on  the  day  of 

homicide,  Carr  came  to  deponent's  house,  and  soon  there- 
in deceased  arrived.  C^arr  spoke  to  him  friendly,  and  said, 
iod  morning,  George — I  have  found  the  rope.*  Deceased 
"^^lot return  the  compliment,  but  said,  'Nekton  you  have 
^that  horse  too  hard.'  Carr  replied  '  I  have  not  rode  him 
fli  tar  even  as  hard  as  he  wanted  to  come.*     Deceased  re- 

^  in  an  angry  tone,  *  I'll  be  d d  if  you  have  not  rode 

'^4iard.'      Carr    replied,    'George,    if  your  father    hod 
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Ae  to  him,  of  the  purchase  of  the  pistol  and  shot,  and  of  the 
threats.     This  view  is  quite  Bufficient  for  this  branch  of  th« 


'•*The  testiiQony  of  Levi  Jenkins,  not  being  newly  discovered 
testimoiiy,  is  not  relied  upon  by  counsel  for  plaintiff  in  error; 
md  is  inserted  in  the  record  for  the  puri)ose  of  showing  more 
iaSly  the  bearing  on  the  case,  of  the  new  facts  sworn  to  by 
humes  R.  Gunn.  We  are  willing  to  read  those  facts  in  the 
iglit  of  Jenkins'  affidavit ;  and  still  are  constrained  to  deny  a 
Miw  trial.  Gunn  swears,  that  on  the  day,  and  about  the  time 
if  the  day  that  Youngblood  was  killed,  he  was  about  one-fourth 
if  a  mile  from  the  place  of  the  shooting ;  and  that  he  heard 
hfi  report  of  two  pistols  or  guns,  fired  off  in  quick  succession — 
^nbout  at  the  same  time."  The  material  new  fact  here,  is  the 
Ml^ort  of  two  guns  about  the  same  time ;  and  it  is  claimed  to 
tb  material,  to  show  to  the  jury  that  the  deceased,  whan  the 
Hffties  met  in  the  field,  fired,  and  may  have  fired  first ;  and 
ins  lay  the  foundation  for  defence.  This  fact,  counsel  insists, 
leoomes  very  important,  when  taken  with  the  threat  which 
ins  proves,  and  of  which  he  informed  Carr,  made  by 
jblood,  that  he  would  kill  Carr. 
fcfg.l  Let  it  be  conceded,  that  Oarr  knew  of  that  threat — and 
ETit  be  conceded  that  Youngblood  fired  at  the  rencontre ; 
Ilia  still,  we  think  that  the  law  adjudges  it  a  case  of  man- 
daughter.  The  getting  over  the  fence,  and  the  advance  to 
Beet  deceased,  who  was  also  advancing,  must,  even  with  the 
new  evidence,  characterize  tliis  as  a  case  of  manslaughter. — 
l^or  the  facts  of  the  case,  which  I  do  not  think  it  necessary 
|nM  to  detail,  see  the  same  case,  upon  a  former  writ  of  error, 
^  va.  B.  328.  If  the  case  is,  in  law,  what  the  Jury  found 
i^jMTUtlaughter,  with  the  newly  discovered  evidence  consider- 
|L  Aen  we  will  not  award  a  new  trial ;  for  the  law  of  the  case 
MMbroleit. 

(i^^Let  the  judgment  be  affirmed. 
vf    VOL.  XIV.  46 
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No  53. — Sarau  Fixch  and  others,  plaintiffs  in  error  vb.  Jr8- 
SE  Fixcii,  defendant  in  error. 


[1.]  A  le^tcc  cannot  propound  a  will  for  probate,  until  the  executors  1 
therein,  have  been  cited  to  prove  the  testament,  and  take  upon  themselvw 
the  execution  thereof;  or  else  to  refuse  the  same;  or  some  good  cause  be 
shown  why  this  is  omittdl. 

[2.]  U  is  not  necessary  for  (he  caveators  to  pUad  that  the  legatee  propomid- " 
ing  the  will,  had  not  cited  the  executor*:.  It  may  be  taken  advantage  of  it 
any  time ;  and  the  Court  will  itself,  upon  its  own  motion,  refuse  to  eBtK^ 
tain  the  proceeding,  wlicncvcr  this  fact  is  brought  to  its  attention. 

[3.]  Any  person  other  than  the  executor,  propounding  the  will  forprobato,  iiraaua 
show,  either  by  his  own  oath,  or  by  aliLnde  i^roof,  that  he  has  some  interc^^ 
under  the  will.     The  fact  that  the   propounder  is  named  as   a  legatee  ^^- 
the  will,  is  sufficient  testimony  to  that  (loint. 

[4.]  The  Civil  and  Canon  Law,  governing  the  proceedings  in  the  Kcclesiai#^d 
cal  Courts  in  England,  in  relation  to  testamentary  causes,  is  the  law  ofo  ^^ 
Courts  of  Ordinary,  upon  similar  questions. 

[5.]  A  contract  by  the  legatee,  not  to  offer  the  will  for  probate,  but  to  dStF  ^i 
the  estate  of  the  decea^icd  ancestor,  according  to  the  Statute  of  Distribntia^^^ 
is  not  a  bar  in  the  (?ourt  of  Ordinary,  to  the  propounding  of  the  will.  W^^ 
Courts  of  Ordinary  will  not  decide  upon  the  validity  of  any  contr^K--^ 
which  the  parties  may  have  entered  into,  but  u^qo  the/ic/»m  of  the'*  —  ^ 
only,  leaving  the  riglits  of  the  parties  to  be  deteriA^ed  by  the  appropr'  jb 
tribunals  thereafter. 


^ 


Caveat  to  Will,  on  appeal,  in  Oglethorpe  Superior  Comart 
Tried  before  Judge  Baxter,  April  Temi,  1853. 

Jesse  Finch,  one  of  the  legatees  under  the  alleged  wilJ  of 
William  Finch,  deceased,  propounded  the  same  for  {Mrobat!^ 
and  gave  notice  thereof  to  the  next  of  kin.     They  entered 
their  plea  and  caveat  to  this  application,  and  alleged  thcrao, 
that  shortly  after  the  death  of  William  Finch,  all  of  the  le|^ 
tees  and  heirs  at  law,  agreed  that  tlie  willshouldnot  be  setiib; 
but  that  the  estate  should  be  distributed  under  the  Statdte  V  . 
Distributions — which  agreement  to  distribute,  was  rednoed  lo 
writing :  that  the  propounder,  Jesse  Finch,  received  under  dds 
agreement,  his  distributive  share  of  the  estate — ^has  sold  a  pitt 
thereof,  and  has  never  offered  to  return  any  part  thereof;  JuA 
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that  this  agreement  was  executed  more  than  nine  years  before 
the  motion  to  propound  the  will. 

The  Ordinary  refused  probate  of  the  will,  and  sustained  the 
plea ;  from  which  decision  Jesse  Finch,  the  propounder,  ap- 
p^ed.  Upon  the  hearing  of  the  appeal,  counsel  for  caveat- 
m  moved  to  dismiss  the  application,  on  the  grounds : 
;  1st.  That  Jesse  Finch,  not  being  an  executor  named  in  the 
fill,  could  not  be  a  propounder  of  the  same,  imtil  he  had  call- 
|4  upon  the  executors  named  therein,  to  propound,  and  they 
svhd  refused  so  to  do,  or  showed  some  other  reason  why  the  ex- 
ecutor had  not  propounded. 

■r  2d.  Because  Jesse  Finch,  not  being  an  executor  named  in 
gjaid  will,  could  not  propound  the  same,  until  he  had  showed  to 
the  Court  that  he  had  an  interest  in  the  same,  by  filing  his  own 
ifidavit  thereof,  or  by  some  other  evidence. 
'-r  The  Court  refused  the  motion,  and  caveators  excepted. 

The  caveators  move<l  to  intro<lucc  evidence  to  sustain  the  is- 
hoe  tendered  by  them  in  their  pleas ;  which  evidence  the  Court 
njected,  and  decided  that  no  evidence  could  be  received  under 
^ha  aaid  pleas,  none  of  them  being  relevant,  but  that  the  evi- 
^Pttrfce  must  be  confineil  to  the  question  of  devimvit  vcl  non. 

]  To  this  ruling,  caveators   excepted  ;  and  upon  these   excep- 
error  is  assigned. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

OoNK,  for  defendant  in  error. 
•« 

,Bjf  the  Court, — Li  mpkix,  J.,  delivering  the  opinion. 

f 

"!.]  Was  the  Court  right  in  refusing  the  motion  of  the  ca- 
itors,  to  dismiss  the  proceeding,  on  the  ground,  that  Jesse 
ii,  uot  being  an  executor  named  in  the  will,  could  not  be 
i^  ^opounder  of  the  same,  until  he  had  called  on  the  executors 
^^rein  nominated,  to  propound  the  will,  or  else  to  refuse  to  do 
«?  Upon  this  point  tho  rule  is  clear,  as  laid  down  by  Mr. 
^lliams,  and  all  the  elementary  works  upon  this  subject : — 
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"  The  person  alone  by  whom  the  testament  can  be  proved,  is 
the  executor  named  in  it,  whom  (as  before  stated)  tho  Ordmaxyi 
or  other  peraon  having  authority  for  the  probate  of  the  testfr^ 
ment,  may  cite,  to  the  intent  to  prove  the  testament  and  take 
upon  him  the  execution  thereof,  or  else  to  refuse  the  same."*-^ 
(1  Wins,  on  JSxrs,  271,  309.  Stvi7ib.  PI.  6  S.  12  pL  €hh 
dolphin  PL  1,  Ch.  20,  S.  2.)  v.^ 

This  is  no  arbitrary  rule,  but  one  founded  in  good  sense  ai^ 
reason.  The  person  to  whom  the  testator  has  confided  the' Ex- 
ecution of  his  last  will  and  testament,  is  certainly  entitled  t^i 
the  appointment,  in  preference  to  all  others.  Wills  are  ofl^' 
made  for  no  other  purpose  but  to  secure  this  privilege.  Be^ 
sides,  there  are  pecuniary  benefits  attached  to  the  office  of  wC^- 
ccutor,  of  which  the  individual  cannot  be  deprived,  unless  Hi' 
fails  or  neglects  to  perform  his  duty  ;  or  labors  under  some  li^ 
gal  disability. 

[2.]  Indeed,  we  do  not  understand  the  able  counsel,  wl». 
represents  the  defendant  in  error,  to  dispute  tliis  principle.^ 
lie  insists,  however,  that  the  objection  came  too  late,  not  h»v-^ 
ing  been  taken  before  the  Ordinary,  nor  on  the  appeal,  m^ip^ 
after  the  caveators  had  pleaded  to  the  merits,  as  he  is  plea 
to  term  it.     Without  stopping  to  inquire  whether  this  teehnic 
rule  of  pleading  is  applicable  to  a  proceeding  like  the  preserf^ 
we  think  that  it  was   incumbent   on  the   propounder  to  haye. 
made  this  preliminary  proof,  l^-fore  he  could  be  heard  in  .h^: 
own  behalf.     Until  tlio  executors  were  cited  to  prove  the  IP^D^ 
or  good  cause  shown  why  tliey  were  not,  such  as  their  death  Off, 
non-residence,  the  propounder  had  no  right  to  offer  the  iiFillf<|i^_. 
probate,  on  his  own  account.     A  motion  to  dismiss  the  appEcar. 
tion,  therefore,  was  in  order  at  any  time.     It  might  be  made  kr , 
a  friend  of  the  Court,  who  was  not  immediately  concerned  in  ^. 
cause  ;  and  it  would  have  been  error  in  the  Court  to  have  JSi"  i 
regarded  it. 

[3.]  Another  gi-ound  taken  by  the  caveators  to  dismiss  Ae 
application  was,  that  Jesse  Finch,  not  being  an  executor  namMi: 
in  tho  will,  could  not  propound  the  will,  until  he  had  shpwad. 
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to  the  Court,  that  he  hiul  an  interest  in  tlie  same,  by  filing  his 
own  affidavit  thereof,  or  by  some  other  evidence. 

The  proposition  asserted  in  this  assignment  is  a  soimd  one ; 
and  our  judgmentf  is,  that  the  will  which  was  produced,  show- 
ing, as  it  did,  upon  its  face,  that  Jesse  Finch,  the  propounder, 
was  a  legatee  under  the  will,  the  rule  of  law  was  fully  com- 
plied with.     Where  the  interest  does  not  j^nnia  faae  appear, 
as,  for  instance,  where  a  creditor  seeks  to  set  up  the  will,  the 
propounder  may  make  his  interest  appear  by  his  own  oath;  or 
"bj  some  other  testimony.     But  here,  a  resort  to  aliunde  evi- 
dence was  unnecessary.     In  a  note  to  the  last  edition  of  Mr. 
'Williams'  Treatise  on  the  Law  of  Executors  and  Administra- 
tors, it  is  stated,  that  "  Some   think  that  a  will  may  be  pro- 
pounded for  probate,  at  the  instance  of  such  as  have  no  inter- 
est, to  the  intent  that  thereby  they  may  be  certified  whether 
the  testator  left  them  a  legacy."     (1  Volume^  />.  271.)     And 
to  this  point,  the  American  E<litor  cites  Godolphin,  PI,  1,  (7. 
20,  &  2. 

"We  come  now  to  the  last  and  main  fjuestion  discussed  in  this 
case. 
'*The  caveators  filed  a  plea  in  bar  of  the  application  made 
-.;^  "by  Jesse  Finch,  to  prove  the  will  of  William  Finch,  his  de- 
'ceased  father,  to  this  effect,  to  wit :  that  shortly  after  the  death 
^f  their  ancestor,  all  the  legatees  and  heirs-at-law,  Jesse  Finch 
l>eing  one  of  them,  agreed  that  the  will  of  the  said  William 
should  not  be  set  up,  but  that  the  estates  should  be  distributed 
'Under  the  Statute  of  Distributions — which  agreement  was  re- 
flnced  to  writing  ;  that  the  propounder,  Jesse  Finch,  received 
Xmder  this  agreement,  his  distributive  share  of  the  estate — 
liad  sold  a  part  thereof,  and  hail  never  offered  to  return  any 
part  of  the  same ;  and  that  this  agreement  was  executed  more 
than  nine  years  before  the  motion  to  propound  the  will. 
^  After  the  Court  had  overruled  the  preliminary  motion  to 
clismiss  the  proceeding,  which  has  already  been  considered,  the 
tsaveators  moved  to  introduce  evidence  in  support  of  their  plea. 
But  this  the  Court  refused  to  allow,  holding  that  the  only  issue 
to  be  tried  was,  the  question  of  devisavit  vcl  non. 
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the  practice  which  ohtains  un<ler  tho  Civil  ami  Canon  Law, 
and  not  that  which  belongs  to  the  Common  Law  jn-oper,  as 
contradistinguished  from  these  systems,  must  prevail  in  our 
Courts  of  Ordinary ;  and  also  in  our  Superior  C*)urts,  when 
sitting  on  appeals  from  the  Courts  of  Ordinary.  And  such, 
ve  apprehend,  has  been  the  general  un<lerstanding  of  the  pro- 
fession in  this  State. 

[5.]  This  doctrine  tlien,  being  conceded,  the  (juestion  is, 
shouhl  the  Court  of  Onlinarj*,  or  the  Superior  Court,  sitting 
as  a  Court  of  Ordinary,  pro  hnr  nW,  on  the  appeal  trial  of 
this  cause,  have  passed  upon  the  issue  made  by  the  <lefenee  set 
up  by  the  caveators  ? 

It  is  not  necessary,  for  the  purposes  of  this  (h'cision,  to  ex- 
press any  opinion  upon  the  valiflity  of  the  contract  entered  into 
"by  the  heirs  of  William  Finch,  for  thr  division  of  their  deceas- 
^  father's  estate.  Ft  has  been  assailed  as  contrary  to  public 
policy,  inasmuch  as  it  wrtrsts  the  estate  from  tlie  due  course  of 
administration,  according  to  the  laws  of  the  land.  "Where 
there  arc  no  creditors,  and  the  rights  of  minors  are  not  prc- 
jiuliccd,  we  are  not  prepared  to  admit  that  such  an  agreement 
would  not  he  enforced.  On  tlie  contrary,  in  Turk  vs.  Turk 
.*:^nd  others^  (8  KcUi/j  422)  this  Court  intimated  pretty  strongly 
that  a  Court  of  Chancery  would  decree  the  performance  of 
Buch  an  agreement.  An<l  in  the  more  recent  case  of  Joucfty 
€ulm*r.,  and  others  rs.  RiKjvm  and  othenf,  decided  at  Americus, 
^1853)  this  opinion  was  still  more  distinctly  exju'cssed. 

But  the  inquiry  recurs,  did  the  Coin-t  below  do  right  in  re- 
fusing to  entertain  jurisdiction  over  this  subject-matter,  and 
confining  the  parties  to  the/.r//'^/m  of  the  will  ?  By  reference 
to  the  practice  of  the  Ecclesiastical  Courts  in  England,  it  will 
"be  found  that  their  unifonn  eoui-se,  is  in  accordance  with  the 
.  direction  given  to  this  case,  by  His  Honor  Judge  Baxter. — 
Take,  as  an  illustration,  the  case  of  tSappenden  rg,  Wahh^  (1 
JBnglish  Eccl  Rep.  Top,  p.  100.)  The  will  and  codicil  of 
Anne  Thompson,  widow,  were  propounded  for  probate ;  both 
made  during  her  coverture.  The  property  had  devolved  to  the 
testatrix  partly  under  the  will  of  Ann?  AVilson,  awA  ipw^\'s  >\tv- 


; 
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dcr  the  will  of*  Thomas  Martin.  By  the  former  instrument, 
the  property  had  l>eeii  left  to  trustees,  for  her  use,  with  the 
power  to  her  of  disposing  of  it,  ''By  any  writing  purporting 
to  bo  and  in  the  nature  of  lier  last  will  and  testament."  By 
the  will  of  Thomas  Martin,  a  legacy  had  been  bequeathed  "To 
her  and  her  heirs,  executors  and  a<lministrators  and  assigns, 
absolutely  and  forever,  to  and  for  her  and  their  own  sole  and 
separate  use  and  benefit." 

Two  objections  were  taken  to  the  probate.     First,  that  Anne 
Thompson  had  no  right  to  dispose  of  her  property  by  will,  for 
want  of  power  from  her  husband,  authorizing  her  to  do  so. — 
And  secondly,   that  the  codicil  disi>oses  of  property  not  her         - 
own,  as  by  the  will  of  Thomas  Martin,   who  bequeathed  it  to        <; 
her,  it  was  not  left  to  trustees  for  her  separate  use. 

By  Sir  John  Nicholl,  ''  The  j»robate  of  this  Court  does  not  J-, 
decide  upon  the  right  of  disposal ;  it  decides  merely  upon  the  ^^ 
factum  of  the  instrument ;  perhaps  if  no  probate  were  granted  .Ca 
by  this  Court,  the  person  to  whom  the  property  is  left,  might  ^M-^ 
be  unable  to  recover  it." 

Again  :  "^  In  BornH  vs.  Bo7ies,  Prerog,  Hilary  Temij  1801,  .^  -, 
this  Court  laid  <l()wn,  that  it  would  not  look  nicely  into  the  pow  ^- 
er  of  the  wife,  as  that  right  belonged  to  another  Court ; 
the  Court,  in  that  case,  granted  a  limited  probate." 

Again :  *'  The  second  objection  is,  that  the  codicil  dispo 
of  property  not  her  own,  because  it  was  not  given  to  trustee^^M 
for  her  separate  use.  If  I  am  at  all  required  to  give  an  opin —  ■ 
ion  as  to  this  point,  I  apprehend,  that  under  the  words  of  this 
will,  a  Court  of  Equity^  or  any  Court  would  decide  ih&t  Am 
had  a  right  to  enjoy  the  property  independently  of  her  ho 
band ;  at  all  events,  it  is  not  necessary  to  decide  this  point; 
is  enough  for  this  Court  to  grant  its  probate  " 

Let  this  example  suffice.     And  if  the  Ecclesiastical  Courts-^ 
in  England  refuse  to  adjudge  any  other  questions  than  probat-^  ' 
or  ho  probate,  and  leave  the  parties  to  litigate  all  other  matteic^ 
in  the  appropriate  foruuLs  established  for  this  purpose,  the  san^^ 
course  should  be  pursued  by  the  Courts  of  Ordinary  in  tb& 
State.     It  may  he,  t\val  tVvc  ^ig^uature  of  Jesse  Finch  to  thi* 
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sgrccmcnt,  was  obtain cmI  by  duress,  or  that  he  wjis  a  minor 
"vhcn  it  was  made.  It  is  iiminatcrial  what  defence  he  may  set  up 
against  its  execution,  the  Court  of  Ordinary  was  not  the  pro- 
2)er  tribunal,  and  from  the  very  nature  of  its  organization, 
<could  not  be,  for  trying  such  issues.  Ami  as  was  said  by  Sir 
John  Nicholl,  in  the  case  cited,  perliaps  if  no  probate  were 
granted  by  this  Court,  Jesse  F'incli  might  be  unable  to  relievo 
himself  from  this  agreement,  and  recover  the  just  portion  of 
his  father's  estate,  to  which  he  is  entitled. 

But  it  is  said,  that  this  Court  has  decided,  in  rauce  r«. 
Crawford^  (4  (?«.  Rvp.  44/))  that  a  legatee  who  has  reccived'a 
legacy  under  a  will,  shall  not  be  heard  as  a  caveator  against 
that  will,  until  he  has  paid  ])ack  the  legacy.  Conse(iuently,  it 
is  insisted  that  Jesse  Finch  will  not  be  all(>wed  to  propound  the 
will  of  his  father  for  ju'obate,  until  he  has  returned  the  pro- 
perty distrilmted  to  him  under  the  contract,  with  his  co-heira. 

The  two  cases,  we  appreliend,  arc  distinguishable.  In  5Iar- 
shall  Keith's  will,  the  executors  were  cited  to  appear  and  prove 
the  will  in  solemn  fovm,  it  having  been  alrea<ly  ])roven  in  common 
form ;  and  the  complainants  acipiiesced  for  more  than  five 
-jears,  having  received  legacies  un<ler  it,  and  permitted  the 
executors  to  go  on  in  the  execution  thereof,  without  objection. 
'There  it  was  held,  and  no  doubt  very  properly,  that  the  peti- 
tioners would  not  be  heard  until  they  brought  back  or  offered 
to  do  so,  the  legacies  paid  them,  under  the  will  as  already 
proven.  In  other  words,  the  Court  of  Ordinary  having  passed 
upon  the  factum  of  the  will,  would  not,  under  the  facts  of  the 
ease  made,  permit  that  question  to  be  re-examined. 

But  here,  the  Ordinary  is  called   on   for  the  first  time,   to 
■  .:pa88  upon  \i\Q  factum  of  the  will  of  William  Finch.     And  the 
application  is  resisted,  for  the  reason  that  the  propounder  has 
.received  his  share  of  the   testator's  estate,  under  and  by  vir- 
tue of  an  agreement,   dehors  the  will,  which  he  lias  entered 
'  into  with  the  other  children,  for  that  purpose.     The  Court  of 
'Ordinary  replies,  with  this  extensive  matter  we  have  nothing 
vto  do — ^it  belongs  of  right  to  another  jurisdiction.     All  we  can 
.do  is,  to  try  whether  or  not  this  be  the  last  will  and  testament 
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illiam  Finch,  deceased.     The  propounder  takes  nothing 

le  probate.     lie  is  merely  placed  in  a  condition  where  he 

litigate  the  matters  whicli  are  set  up  in  bar  of  his  interest, 

cr  the  alleged  will,     l- pon  the  first  ground  then,  we  reverse 

judgment  of  the  Court  below,  affirming  it  on  the  other  two. 

Judgment  reversed. 


No.  54. — F.  A.  l>[LhiN«:si.KA,  Adnfr,  iVco.  plaintiflfin  error  r«. 
W.  B.  MuouE,  A«lm'r,  \c.  defendant  in  error. 

[1.]  When  ale;raiy  is  ir'won  to  on«'  who  i.-  fq)]»oiiitc«l  exicutor,  whether  the 
same  ho  cxpn-?.-:.«.'«l,  a-  in  (oii.-i'icrMliMii  o!' mrc  ami  paiiif:  or  not,  tho  Law 
Iiresinnes  that  it  wa  ■  ;:iv»Mi  in  ii»Msi<Uralion  dI"  .-i  rvi<<.j?  a.-:  executor,  imless 
there  arc  wonls  in  iIh*  will  wliiih  .^how  llial  it  was  loniukHl  on  a  tlifTerL'iit 
consuk'rati<.>n  :  an-l  tlif  1'.';.m«  y  muri  fail,  if  ilir  juTson  .-:o  appointf-d  does  not 
qualify  a.«?  cxiMutor.  Tin'  jirovi.-ion  uuulv  \>y  our  Law  f»»r  paymeul  of  com- 
missions' to  an  oxccnlor,  tlnm^'li  wt-ak'-nin^'  tlu?  .-Jtrrn^rth  of  this  presump-  ,_ 
tion,  is  notn«.'co5.«5arily  .<o  niiu^rnant  a>  to  npcl  it. 

[2.]  The  j^eneral  ruh.'  i;?,  that  ]»arol  t«'.Hiinony  is  ina'hnis.'iMe  to  explain  a  will,  ^  J^ 

except  by  proving:  tho  i  ircunijianci-s  wIulIi  .-surniuml  tin*  testator ;  his  rela-  — * 

tion  to  persons  and  thing's  ahont  him;  an«l  thi.<  may  at  all  times  be  done.  «  ?. 

[3.]  Scmhlt',  that  when  Ihe  t(;rni.-  of  a  will  are  amhijruons  and  uncertain,  pa-  — 

rol  evidence  is  inadmis.-il'le  in  proof  of  tlu-  testator's  inti.-ntion,  except  in  all        Jt  J 
cases  of  lal«:nt  amhi^nity,  and  in  those  oasts  of  patent  ainbi«ruitj,  where  it        ^^t 

may  be  used  in  support  of  the  will,  by  repellin{r  a  lejial  and  teclinical  pre-        

sumption  raised  a;:ainst  exjiress  terms,  where  it  is  oirtred  to  rebut  an  dpiiiy     ""=w 
or  trust  raiseil  by  iniplieation,  antl  where  it  is  <db'red  to  make  definite  the 
object  of  the  testator's  bounty  (the  jMTSon)  or  the  subject  of  disjiosition  (thcas 
property) ;  it  beinj;  eviiK-nt  that  a  biMpu«st  has  been  made  by  the  tesU 
to  some  person,  ot  one  of  two  or  more  particular  thin^^'!. 


Chum  in  Taliaferrt)  Superior  Court  and  motion  for  new  triaH- 
Decision  by  Judge  IJaxteh,  February  Term,  1853. 


r 
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The  4th  clause  of  the  will  of  Alexander  Norris,  dec'd,  was 
«»  follows : 

"  It  is  also  my  request,  that  after  the  death  of  my  beloved 
'Wife,  that  Frances  B.  Billingslea  has  the  tract  of  land  whereon 
I  now  live,  lying  west  of  the  road  leading  from  Phillip's  bridge 
to  Crawfordsvillc ;  also,  that  the  said  Frances  B.  Billingslea 
liave  the  smn  of  five  hundred  dollars  paid  as  his  fees  for  doing 
the  business  of  the  within  named.'* 

Frances  B.  Billingslea  was  appointed  executor,  but  never 
qualified ;  and  administration,  with  the  will  annexed,  was  grant- 
ed to  W.  B.  Moore.  After  the  death  of  Norris'  wife,  Moore 
as  administrator,  advertised  the  above  named  tract  of  land  for 
oale — and  a  claim  thereto  was  interposed  by  Billingslea. 

Upon  the  trial  of  this  claim,  the  Administrator  olTered  to 
prove  the  value  of  the  estate  of  Norris,  for  the  purpose  of  show- 
ing that  the  five  hundred  dollars  was  an  inadequate  compensa- 
tion, as  fees  for  the  Executor  named,  in  order  to  strengthen  the 
presumption  that  the  devise  of  the  land  was  a  part  of  the  com- 
pensation, intended  by  the  Testator.  The  Court  rejected  the 
^dence.  The  presiding  Judge  charge«l  the  jury  as  follows : 
uat  "Where  a  legacy  is  left  to  a  person  by  will,  and  the  same 
person  is  appointed  executor  of  the  will,  the  Law  presumes  the 
legacy  to  be  in  consideration  of  the  appointment  as  executor, 
tvcn  where  the  will  is  entirely  silent  as  to  the  consideration  of 
tfie  legacy ;  and  the  presumption  of  Law  must  prevail,  unless 
Aere  are  words  in  the  will  to  show  that  the  legacy  is  founde<l 
DD  a  difierent  consideration.  And  further,  that  where  a  legacy 
is  given  in  consideration  of  such  appointment  as  executor,  the 
legacy  must  fail,  if  the  person  so  appointed  does  not  qualify  as 
nwh  within  the  legal  period." 

The  jury  returned  a  verdict  for  the  claimant ;  whereupon  the 
Ipaintiff  below  moved  a  new  trial,  on  the  ground 
,,  let.  That  the  jury  found  contrary  to  the  charge  of  the  Court. 

2d.  That  the  Court  erred  in  rejecting  the  evidence  offered. 
:.  A  new  trial  was  granted  upon  both  grounds,  and  this  dcci- 
noD  is  assigned  as  error. 
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J.  Stepiikns  for  defcnilant  in  error. 

By  tha  Court. — Stauxes,  J.  delivering  the  opinion. 

It  is  the  opinion  of  tlie  Court,  that  as  the  record  in  this  i 
resents  the  intention  of  the  Testator  in  the  fourth  clauMT*  o; 

iis  "will  contained,  the  same  is  not  free  from  amhiguity. 

Though  from  a  consideration  of  the  whole  will,  we  incline  to 

think  that  he  designed  to  devise  this  tract  of  land  n hsftltih^ ^-  ?j 

to  the  claimant  Billingslea;  yet  we  acknowledge  that  thia  ^       ^  »- 
clination  is  not  siiiTicMently  great  to  take  the  shape  of  convictii^zzz^  0. 

As  tlic  case  has  again  to  ])e  tried,  it  may  serve  the  purpf  n^jje 
of  future  elucidation,  if  we  give  briefly  our  reasons  for  this  v»^  ^ir 
of  the  subject.     They  are  as  follow : 

1.  Nothing  aj)pears  in  the  will  (or  the  record)  to  show  cla 
of  consanguinity,  aflinity,  or  particular  friendship,  on  the  i 
tator,  in  favor  of  the  claimant.     The  words  of  the  will  are,  *•  *^  lit 
is  also  my  re<iuest  that  Francis  R.  Billingslea  has  thelau^d't 
&c.     He  does  not  call  him  either  relative  or  friend  in  this  c^oa- 
nection. 

2.  The  clause  is  not  constructed  or   punctuated,  so  a^      ^ 
indicate  clearly  that  he  designed  to  give  the  land  absolutolj-- 

3.  In  looking  to  this  be(|uest,  the  technical  rule,  that  wli.^» 
a  testator  makes  a  betiuest  to  his  executor,  it  is  to  be  regarci.«      ^ 
as  in  consideraticm  of  his  services  as  executor,  is  to  be  appli^* 

The  above  considerations  seem  to  favor  the  view  that  t^^ 
land  was  given  in  consideration  of  the  claimant's  services  -*^ 
executor. 

On  the  other  hand,  it  W(»uld  seem  fair  to  infer  that  the  i 
tator  did  mean  to  give  the  land  absolntel}'  to  the  claimant  i 
on  the  death  of  the  wife  : 

1.  Because  the  word  '"paid'*  in  the  latter  part  of  the  da 
is  appropriate  to  the  disposal  of  money,  and  not  appropriate         ' 
the  disposition  of  land.     So  it  would  not  have  been  entip 
«ippropriate,  perhaps,  to  include  land  in  the  term  "fees." 
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nly,  if  wc  take  tlio  several  words  used  in  this  connection, 
s:  "To  be  paid  as  liis  fees  for  liis  services",  &c.  and  consider 
em  as  following  ininie<liately  after  the  snni  of  money  stated, 
ey  seem  inapproi^riute  to  the  gift  of  the  land. 
2.  Thus  construing  the  clause,  the  effect  of  the  technical 
le  cited  is  weakened,  l>eeause  tliis  exjiression  of  intention 
ecially  to  give  the  money  as  fees  for  services  (the  expresfiio 
Uiul)  seems  to  exclude  the  conclusion  (the  cxrluitio  ftlh'rius) 
at  the  testator  intended  .^o  to  give  the  land  ;  and  thus  is  fur- 
ihed  the  exception  to  the  rule  which  will  be  presently  stated. 
8,  The  force  of  the  legal  presumption  involved  in  this  rule 
bIbo  lessened,  though  not  destroyed,  by  the  fact  that  in  our 
ate,  provision  is  made  by  law  for  compensation,  by  commis- 
118  to  an  executor. 

These  are  the  conflicting  features  which  cause  us  to  doubt  as 
the  intention  of  the  testator,  sind  to  our  minds,  involve  the 
anein  ambiguity. 

p.]  Upon  the  trial  of  this  case,  the  C^'ourt  below  was  asked 
ihe  defendant  to  give  in  charge  to  the  jury  the  following 
«,  viz :  that  when  a  legacy  is  given  to  one  who  is  appointed 
icutor,  whether  expressed  to  be  ior  care  an<l  pains  or  not, 
S  presumption  is  that  the  legacy  was  given  in  consideration  of 

*  appointment  as  executor,  unless  there  are  words  in  the  will 
show  that  the  legacy  is  founded  on  a  diflerent  consideration ; 
cl  further,  that  where  a  legjicy  is  given  in  consideration  of 
si  appointment  as  executor,  the  legacy  must  fail  if  tlie  per- 
i^  80  appointed  does  m)t  qualify  as  such.  This  charge  the 
"^irt'gavc  substantially. 

-After  a  trial  and  verdict  for  clainjant,  a  motion  was  made 

*  a  new  trial  by  the  defen<lant  in  error,  which  motion  was 
^4ained  ;  one  of  the  features  of  the  Court's  decision  in  grant- 
5  the  new  trial,  being  an  assertion  and  repetition  of  the  above 
l^     To  this  the  claimimt  excepts,  and  assigns  the  same  as 

^e  think  the  decision  correct.  The  rule  cited  is  untpicstion- 
*J  a  sound,  common  law  rule  which  is  of  force  in  our  State. 
A  true,  that  our  law  allows  commissions  to  an  executor;  but 
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this  provision  is  not  in  its  nature  so  repugnant  to  the  rule,  as  to 
repeal  it.  As  we  have  suggested,  it  is  calculated  to  weaken 
the  force  and  cfTect  of  the  presumption  created  by  the  rule ;  but 
we  are  not  prepared  to  say  tliat  it  destroys  it.  The  rule  ap- 
pears to  us  founded  in  a  reason  and  a  policy  not  entirely  ceas- 
ing with  the  statutory  enactment  allowing  commissions. 

It  was  insisted  by  tlic  counsel  for  the  defendant  in  crro^ 
that  the  Court  himself  should  have  applied  this  rule,  and  have 
construed  the  will  in  the  light  of  it.  No  exception  was  taken 
to  the  action  of  the  Court  in  this  resj>ect,  and  the  point  is  not 
therefore  presented  to  us  for  decision. 

We  do  not  see  why  the  Court  should  have  referred  this  in- 
strument to  the  jury  for  construction,  when  he  had  rejected  all 
extrinsic  testimony  for  its  elucidation ;  but  we  arc  not  called' 
upon  to  pronounce  a  formal  judgment  on  this  point. 

[2.]  The  Court  below  also  decided  that  a  new  trial  should* 
be  granted,  because  of  error  upon  tlic  trial  in  rejecting  e\idcnoe 
offered  by  the  administrator,  going  to  show  the  value  of  the 
whole  estate  of  the  testator,  and  that  such  evidence  should  ha¥S 
been  admitte<l.  To  this  the  claimant  excepts,  and  assigns  the 
same  as  error. 

The  general  rule  upon  this  subject  is,  that  parol  testimony  is 
inadmissible  to  explain  a  will,  except  for  the  purpose  of  proving 
the  circumstances  surroun<Iing  the  testator;  that  is  to  say,  his 
situation  in  his  relations  to  jxTsons  and  things  about  him. 

A  Court  and  jury,  in  the  effort  to  discover  the  intention  of  S  -■ 
testator  may  as  it  were,  thus  put  themselves  in  his  place,  sad  ^ 
ascertain  how  the  terms  of  the  instrument  affect  the  property,  -» 
or  subject-matter.  Ax/  vs,  Martin,  1  N.  <|*  Mc,  524.  Bimm'^ 
V9.  Thorndike,  lo  Pick.  400.  2  rhil  Ev,  211.  1  areata 
jBf .  §  287,  288.  .— 

When  the  Com-t  dceiiled  that  for  the  purpose  of  aiding  in  thSB 
endeavor  to  ascertain  the  meaning  of  the  testator,  in  tlio  4t^9i 
clause  of  his  will,  j)roof  might  bo  adduced  of  one  of  the 
sic  or  surrounding  cireumstances,  viz :  the  amount  or  value  ^ 
the  whole  estate,  it  was  only  ajiplying  this  general  rule,  i 
erred  not  therefore  m  s«>  doing. 


;-i 
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This  was  not  decicling  that  the  language  of  the  testator  might 
proven  to  have  been  different  from  that  appearing  in  the 
II ;  but  it  was  simply  saying  that  the  will  might  be  properly 
id  in  the  light  of  the  surrounding  circumstances. 
Such  testimony  was  not  only  proper,  but  as  we  have  seen,  it 
A  neede<l  in  this  case,  in  order  that  the  ambiguity  which  cx- 
ed  in  this  clause  of  the  will  might  receive  explanation.  The 
it  (if  it  wore  so)  that  the  amount  of  land  and  money  taken 
^thcr,  as  bequeathed  l)y  this  clause  of  the  will,  were  not  dis- 
oportioned  to  the  whole  amount  of  the  estate,  as  compensa- 
'II  for  the  execution  of  the  will,  was  one  of  those  surrounding 
tnunstances  which  it  will  be  readily  seen  might  serve  to  clu- 
late  the  inquiry.  All  the  light  that  can  be  obtained  from 
Bse  surrounding  circumstances,  is  in  our  opinion  needed,  and 
oof  to  this  effect  should  be  by  both  si  ties  accumulated. 
£J8.3  The  general  rule  above  state<l  is  sufficient  to  dispose  of 
is  case ;  but  the  <liscus.sinn  took  a  wider  range,  embnicing  the 
aicate  subject  of  i)atont  ancl  latent  ambiguities ;  and  it  may 
P  possibly,  not  without  service  to  the  future  conduct  of  tliis 
Be,  nor  uninteresting  to  our  brethren  engaged,  for  our  views 
.  this  head  to  be  announced. 

We  remark  then,  that  to  the  general  rule  above  stated,  there 
e  other  exceptions  which  have  been  made  by  Courts.  Strict- 
p.  and  at  common  law,  the  only  other  exception  is  in  cases  of 
bent  ambiguity ;  and  in  these  cases  parol  evidence  of  the 
Dgoagc  or  declarations  of  the  testator,  going  to  show  what 
la  his  real  meaning,  is  allowed. 

It  is  known,  that  a  latent  ambiguity  is  some  question  of 
>ilbt,  not  apparent  (or  patent)  upon  the  face,  or  in  the  terms 
ihe  instrument,  but  raised  by  evidence  which  is  extrinsic  of 
e  instrument.  The  familiar  example  is,  where  a  testator  gives 
•one  of  his  sons  his  field  of  Blackacre,  and  it  appears  by  cv- 
ence  that  he  had  two  fields  of  that  name.  Here  there  is  no 
olliguity  in  the  terms  of  the  supposed  will.  They  are  entirely 
qtr  until  the  proof  raises  the  ambiguity.  In  such  case,  simi- 
ir  proof  is  allowed  to  dispel  the  ambiguity,  and  show  which 
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ficM:    for   ox:niii)l(',    tlu?    trstMtnr   iiitcii'li-il,   Avhethor    North 
l>l!ick:nM-o  ()r  Soiitli  l»]:ickn'.'n'. 

It  seems  fair  t'»  suppose  tl)at  ^^itll  tliosc  wlio  established  this 
rule,  the  veasouinir  |,ot  fnily  ^va<.  that  to  n«linit  p:irnl  testimony 
hi  a  ease  of  this  >ort  was  not  hy  it  to  alter  a  written  inj?tni- 
nient,  or  to  suh>titnte  it  (tlie  parol  proof)  in  the  plaee  tliercof, 
]nit  also  that  miles.-,  this  rnh*  had  hern  adopted,  the  testament 
in  siieh  a  case  Avnuld  fail  of  execution. 

This  e\'ceedin;ily  technicMl  riih*,  however,  was  found  in  pro- 
cess of  timr*  even  with  tlie  «*xce].tion  siu'eified,  to  work  at  irreat 
disailvantaiT''.  (.'a<es  of  no  linh*  hard>hip  nceurred  under  its 
infhienei!  :  and  so  courts  in  sniue  cases,  t<«  make  other  excep- 
tions, have  l)orrt)Wrd  aid  fi*»»m  that  nohh*  >vstem,  the  eivil  law 
— that  nohle  system  constructed  hy  thosi>  ^reat  men,  who 
were  eon«[uerinir  so  many  technical  o]»structions  in  the  paths 
of  justice,  whilst  they  were  van«juishini:  the  nations  of  the  earth 
— those  great  Tiien,  who  th«Mi::h  they  conijuered  the  wnrld,  vet 
fell  victims  to  their  own  aj»petiies  and  jKissiou'^,  and  left  that 
world  to  gro])e  in  darkness  for  m-iny  centuries,  in  search  of 
plain,  simple,  and  ecpiitahle  ruie<  of  civil  aetion. 

These  nice  dislin<ninns,  a<  to  the  admission  of  parol  testimo- 
ny to  exf)lain  a  written  instnnnent,  were  not  adopted  by  the 
civil  law  ;  and  it  will  he  seen  in  the  ease  of  /If(n<f  in)(9avotfnr 
vs.  Jicfff'/i  it  tff,  f).  ^ff(^I.  //.  :21l\  that  a  r«»urt  fd' equity,  in soin'? 
ca^es  of  patent  amhiiruity,  will  follow  the  civil  law.      Influenct**Y 
perhaps,  l»y  tlu'  answers  of  the  civilian^,  I)r.  Swahev,  and  Pr, 
Lushin;:to]i,  in  that  case,  avc  find   1'.  <7/.  Lrurh  holdinir  tht 
whilst  'M.)ur  primary  principle  is,  that  evidence"  (parol)  "i.-'noi 
admifisihle  to  contradict  a  written  instrument,  yet  in  some  «• 
PCS,  courts  of  e([iiity  rai^e  a  ]iresumption  against  the  appareni 
intention  of  a  testanu'iitary  instrument,  and  there  they  irill  re- 
ceive evidence  to  repel  this  ]iresum]>tion  ;  for  the  effect  offWk 
testimony,  i?*  not  to  prove,  that  the  testator  did  not  mean  what 
he  has  said,  hut  on  the  contrary,  that  he  did  mean  what  be  has 
ex]>res.«ed.     Thus  where  the  court  raises  a  presumption  againj^t 
a  double  gift,  by  reason  tliat  the  sums  and  the  motives  are  tie     ; 
same  in  both  ini^tvumoul^"  (vva:  a  will,  and  a  codicil)  it  willi^ 
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ceive  evidence  that  the  testator  actually  intended  the  double 
l^ft  he  has  expressed.  In  like  manner  evidence  is  received  to 
irepel  the  presumption,  that  a  portion  is  satisfied  by  a  legacy." 
The  cases  put  by  the  learned  Vice  Chancellor,  it  will  be 
perceived,  illustrate  the  fact,  that  court.s  of  equity,  invoking 
the  aid  of  the  Civil  Law,  have  trenched  upon  the  Common  Law 
<loctrine,  above  stated,  as  to  patent  ambiguities,  where  the  pa- 
xol  evidence  supports  the  words  of  the  will  as  against  a  legal 
presumption,  arising  out  of  those  words. 

It  is  in  this  sense,  no  doubt,  that  the  ex'ception  has  been 
made,  that  wherever  there  is  a  resulting  trust  insisted  on  in 
opposition  to  the  legal  operation  of  a  will,  parol  evidence  may 
le  used  to  rebut  that  equity.  LaJt/  Ghmville  vs.  The  Duch- 
«M  of  Beaufort  1.  P.  Wnis,  114.  Gainahorough  vs,  Gainsbo- 
rough 2.  Vern.  252.  Ambler  127.  1.  Fonb.  IJq.  203,  and 
cases  there  cited. 

So  also  it  has  been  held,  that  where  words,  aided  by  evidence 
of  the  material  facts  in  the  case,  are  insufficient  to  determine  tes- 
tator's meaning,  Courts  of  Law  in  certain  special  cases,  admit 
extrinsic  evidence  of  intention.  These  cases  are  thus  defined  : 
irhere  the  object  of  testator's  bounty,  or  the  subject  of  disposi- 
tion (that  is,  person,  or  thing  intended)  is  described  in  terms^ 
idiich  arc  applicable  indifferently  to  more  than  one  person  or 
thing,  evidence  is  admissible  to  prove  which  of  the  persons,  or 
tilings  so  described,  was  intended  by  the  testator.  (Gnyvs. 
JSBkarp  1.  M.  and  R.  602,  per  lord  Brougham.  Millers  vs. 
Travers  8.  Bing.  244.  Doe,  ex  dem.  Gord  vs.  Needs  2.  M. 
and  W,  129.  See  also  the  able  treatise  of  Wiffram  on  WillSy 
11,14.) 

An  easy  illustration  of  the  exception  last  stated,  may  be  found 

ih  tbe  above  case  of  Gord  and  Needs.     The  testator  in  his  will, 

^en  to  two  persons,  named  George  Gord;  one  the  son  of 

Gfldrge  Gord,  the  other  the  son  of  John  Gord  ;  and  in  a  subsc- 

<|aent  clause,  he  makes  a  bequest  to  George  Gord,  the  son  of 

,    — —  Qtwd.     Here  the  Court,  (Parke  jff.)  allowed  parol  evi- 

imoe  to  show  which  George  Gord  was  intended  to  take  this 

'  iMIer  bequest ;  saying,  that  inasmuch  as  a  bequest  was  made 
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by  the  will  to  one  of  two  persons,  it  was  not  making  a  will  for 
the  testator  by  parol,  to  show  by  such  evidence,  which  he  desi- 
red to  take  the  bequest,  certainly  given  to  one  of  the  two  by  his 
will.  And  parol  testimony  was  accordingly  admitted  for  this 
purpose. 

This  class  of  cases  last  referred  to,  seems  really  to  fall  within 
that  which  Judge  Story,  in  the  ca«c  oiPieschvs.  Dichin9on,  (1 
Mas.  9)  seems  to  think  "  An  intermediate  class  of  cases  parta- 
king of  the  nature  of  both  patent  and  latent  ambiguities ;"  that 
is  to  say :  "  Where  the  words  are  sensible,  and  have  a  settled 
meaning,  but  at  the  same  time  consistently  admit  of  two  inter- 
pretations, according  to  the  subject-matter  within  the  contem- 
plation of  the  parties." 

This  suggestion  of  Judge  Story  may  serve  to  show,  perhaps^ 
the  reason  why  some  of  the  distinctions  as  to  patent  and  latent 
ambiguities,  and  explanation  of  them  by  parol,  seem  ill-dofined, 
and  tending  to  run  into  each  other. 

In  reviewing  these  decisions,  in  looking  to  the  evident  effort 
on  the  part  of  Courts  to  escape  from  what  they  seem  to  have 
considered,  the  technical  tyranny  of  the  Common  Law  rule,  and 
to  seek  shelter  under  the  more  benign  influence  of  the  Civil  Law 
practice,  and  the  inconsistencies  in  which  they  thus  become  in- 
volved, we  are  prepared  to  sympathize  with  another  remark  of 
Judge  Story  in  the  same  case,  viz :  that  "  It  is  not  very  easy  to 
reconcile  all  the  decisions  upon  the  subject  of  latent  and  patent 
ambiguities,  and  after  several  efforts,  I  have  found  myself  nn-  - 
successful  in  several  attempts  to  accomplish  it." 

In  view  of  this  diflBculty,  in  the  mind  of  even  this  eminent^ 
person,  would  it  not  be  better  that  this  subject  should  be  simpli — _ 
fied  by  an  entire  adoption  of  the  civil  law  rule  ?  Would  it  no^^ 
be  better  that  legislation  should  provide,  that  in  all 
where  a  will  cannot  be  executed  because  of  uncertainty^ 
testimony  shall  be  admitted,  in  explanation  of  testator's  me 
ing,  or  intention  ?  The  objection  to  this,  is  that  taken  firiK  -■ 
Bacon's  Maxims  25,  viz :  ^'  That  it  is  calculated  to  make  iS^^eU 
pass  without  writing,  which  the  law  appointeth  shall  not 
bat  by  writing." 
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To  a  certain  extent,  this  would  be  true ;  but  it  would  become 
S0|  ex  neees9itate  ret  (a  reason  already  recognized  for  depar- 
ture from  strict  forms  in  the  execution  of  certain  wills)  and 
less  evil  probably  would  result  from  it,  than  from  the  present 
confusion  or  difficulty  in  comprehending  delicate,  and  highly 
technical  distinctions. 

Digesting  what  has  been  hold  on  this  subject,  it  appears^ 
that  when  the  terms  of  a  will  are  uncertain,  parol  evidence  is 
inadmissable  in  proof  of  a  testator's  intention,  except  in  all  ca- 
ses of  latent  ambiguity,  and  in  those  cases  of  patent  ambiguity, 
where  it  may  be  used  in  support  of  the  will  by  repelling  ale^ 
and  technical  presumption  raised  against  express  terms,  where 
it  is  offered  to  rebut  an  equity  or  trust  raised  by  implication, 
and  where  it  is  offered  to  make  definite  the  object  of  the  testa- 
t<*r?8  bounty  (the  person)  or  the  subject  of  disposition  (the  prop- 
erty) it  being  evident  that  a  bequest  has  been  distinctly  made 
by  the  testator  to  some  person,  and  of  one  of  two  or  more  par- 
ticular things. 

Let  the  judgment  be  affirmed. 


No.  66. — John  Smith  and  another,  admr*s,  &c.,  plaintiffs  in  er- 
ror V8.  W.  B.  Ellington  et  aLj  defendants  in  error. 

[1.]  In  the  pajmcnt  of  debts  of  on  Intestate,  debts  doc  by  him  for  money 
coUected  as  an  Attorney  at  Law,  are  to  be  classed  with  "  Bonds  or  other'ob- 
ligations"  and  not  with  "  Open  accounts." 

In  Equity  in  Greene  Superior  Court.  Decision  by  Judge 
R.  V.  HARi>£ifAN,  Oct.  Term,  1853. 

This  was  a  bill  to  marshal  asset.  The  only  question  at  is- 
8W  was  whether  debts  due  by  the  intestate  for  money  collected 
as  an  Attorney  at  Law  upon  evidences  of  debt,  in  his  hands ; 
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whether  he  had  given  his  receipt  therefor  or  not,  sliould  be 
considered  as  of  the  dignity  of  "  Bonds  and  other  obligations'' 
or  as  "  Open  accounts.'*  The  Court  below  held  the  liability  to 
be  an  open  account,  and  this  decision  is  assigned  as  error. 

COXE  for  plaintiff  in  error. 

Dawson  for  defendant  in  error. 

By  the  Court — Nisbet,  J.,  delivering  the  opinion. 

[1.]  Our  judgment  is,  that  debts  due  from  the  estate  of  an 
Attorney  on  account  of  money  collected  by  him  in  that  charac- 
ter are  to  be  classed  with  "  Bonds  or  other  obligations".  Wheth- 
er they  should  be  so  classed,  or  should  be  classed  with  opci^ ac- 
counts, I  consider  a  question  of  some  difficulty.     The  latter  is 
the  conclusion  of  first  impression  very  generally,  yet  when  tes- 
ted by  the  application  of  principle,  the  former,  it  seems  to  us,  is 
the  legal  truth.     Although  this  question  has  not  been  before  us 
in  the  form  in  which  it  is  now  presented,  yet  principles  have 
been  settled  here,  which  go  far  to  determine  it.     The  act  of 
1792,  prescribing  the  order  in  which  the  debts  due  by  an  intes- 
tate or  testator  shall  be  paid,  after  specifying  certain  preferred 
debts  continues  the  classification  thus :  "  Then  Bonds  or  other  ob- 
ligations ;  and  lastly  open  accounts".  [Prince  228,  229.)     This      -« 
act  in  terms  makes  no  provision  for  simple  contract  debts  in     -i« 
Avriting,  and  it  became  the  duty  of  this  Court  to  determine  to    an 
what  class  belongs  a  promissory  note  not  under  seal.     We  had^E3 
no  power  to  legislate  into. this  statute  a  new  class  of  debts,  and 
to  legislate  into  the  statute  the  position  which  it  should  ocnpy  r 
80  upon  a  constriction  of  the  clause  "  Bonds  or  otjier  obliga-^ 
tions,"  we  placed  it  among  otiier  obligations.     We  did  not  i 
islatc  as  we  were  cliarged  to  have  done  by  counsel ;  we  onfy  c? 
erciscd  the  function  and  discharged  the  duty  which  belongs- 1 
all  courts,  to  wit :  that  of  construction  when  a  statute  is  donh^^^ 
ful.     By  way  of  rebuke  for  Judicial  Legislation,  we  were  Tet^^r- 
red  to  the  decision  of  the  Carolina  Courts  upon  4^ho  very  pom  wt 
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arising  under  their  statute,   of  which  ours  is  a  literal  trans- 
script,  by  which,  promissory  notes  were  wcd^red  in  between 
l)ondsor  other  obligations;  and  open  accounts  were  created  a 
class  by  themselves.     Now  this  reference,  as  a  rebuke  to  this 
Court  for  Judicial  Lvgialntion^  was  most  unfortunate.     The 
Carolina  Courts  did  lefjialate  in  effect,  by  a  resort  to  the  C. 
Law,  by  creating  a  class  of  debts  and  defining  its  position  in 
the  distribution,  wholly  unknoMTi  to  the  statute.     (1.  Bay.  Jl. 
275.)     They  have  done  that  which  we  hold  the  Legislature 
alone  -can  do.     We  ventured  only  upon  a  Judicial  ascertainment 
of  the  Legislative  mind.     Moreover,  we  are  not  to  be  consider- 
ed as  bound  to  follow  the  leail  of  the  Carolina  Courts.     We 
hold  them,  as  we  hold  the  Coin-ts  of  other  States,  subject  to  the 
control  of  what  we  consider  our  own  better  judgments.     This  I 
say,  withbut  a  purpose  to  disparage  the  Judiciary  of  our  sister 
Stat«,  the  highest  respect  for  which  has  been  recorded  by  every 
member  of  this  Court,  and  which  respect,  I  again,  in  this  my 
last  opinion,  have  great  pleasiu'c  in  avowing.     When  this  opin- 
ion shall  be  written,  I  will  be  wholly  disconnected  with  the  ad- 
ministration of  the  Law  in  Ga.  except  as  a  member  of  the  Bar. 
Eight  years  of  laborious,  and  I  will  add,  conscientious  service 
npon  the  Supreme  Court  bench,  un<ler  circumstances  of  embar- 
rassment, which  I  am  sure  can  never  again  attend  that  Court, 
g^VGS  me  the  excuse,  at  least,  for  saying,  that  in  nothing  could 
the  statesinen  of  Georgia  so  nnich  display  their  wisdom,  and  so 
greatly  promote  the  prosperity  of  our  State,  as  in  following  the 
example  of  the  State  of  South  Carolina,  in  making  the  tenm*e 
of  the  oflSce  of  the  Judges  of  the  Supreme  Court  either  for  life, 
of  for  a  term  so  long  as  to  gratify  the  highest  judicial  ambition 
and  secure  the  sternest  Judicial  independence.     Hoping  the 
best  for  iny  native  State,  I  will  only  add  non,  ni  male  nunc^  et 
oUm  9ic  erit. 

.  The  opinion  referred  to  settled  this  point,  to  wit :  that  by 
hond»  or  other  obligations,  the  Legislature  did  not  moan  instru- 
■ients  under  seal  alone,  but  meant  to  include  in  the  words  "  or 
father  obligations'*  other  contracts  in  writing.  [Davis  vs.  Smith 
^^Ga,  Itep:'27S).     It. is  a  little  remarkable  that  our  learned 
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3ther  who  argued  this  case  for  defendants  in  error,  in  the 
ncluding  part  of  his  argument  admitted  this  to  be  the  meui- 
g  of  those  words,  although  he  had  previously  said  that  the  de- 
Aion  in  Davis  v8.  Smith  made  the  Legislature  stoltifj  them- 
clvcs.     So  that  notwithstanding  the  ungracious  criticism  of 
>ur  learned  brother  in  one  breath,  we  have  the  authority  of  his 
judgment  in  another.     It  is  true  that  this  is  not  a  debt  eviden* 
ced  in  wTiting,  and  therefore  the  case  of  Davis  vs.  Smith  does 
not  cover  it  altogether.    Yet  that  case  overrules  one  of  the  ob- 
jections to  the  judgment  in  this  ease,  to  wit :  that  instruments 
under  seal  alone,  arc  comprehended  in  the  clause  of  the 'Statute 
under  consideration. 

I  now  proceed  to  say  that  a  debt  standing  in  account,  as  this 
debt  stands,  was  not  intended  to  be  classed  with  the  cjpen  ae^ 
counts  cf  the  statute.  If  not  classed  with  them,  and  as  it  most 
have  place  somewhere  in  the  statute,  the  conclusion  at  which 
we  arrive  is,  that  it  belongs,  with  simple  contract  debts,  in  wri- 
ting, to  the  class  of  bond^  or  other  obligations.  I  apprehend 
that  it  is  a  common  error  to  suppose  that  all  debts  not  reduced 
to  writing  are  open  accounts.  By  open  accounts  in  strict  legal 
phraseology  is  meant,  dcljts  not  reduced  to  writing,  and  whidi 
are  subject  to  future  adjustment  and  may  be  reduced  or  modi- 
fied by  proof.  (1  Kelly  288.)  Such  as  accounts  running  be- 
tween merchants — a  merchant's  accounts  for  the  sale  of  goods, 
and  all  others  of  like  character.  These  are  the  accounts  which 
we  suppose  the  Legislature  intended  should  be  last  paid,  and 
which  they  designate  as  opc/i  accounts.  Between  these  and"^ 
other  accounts  there  is  a  radical  legal  difference.  Such  other 
accounts  as  that  we  are  now  considering,  to  wit :  an  accomit 
for  so  much  money  collected  as  the  money  of  another.  These  -■ 
latter  are  not  open — they  are  not  subject  to  futiure  adjustment  ■= 
— to  rcduotion  or  modification.  When  proven,  they  are  fixi 
legal  obligations — as  much  so  as  a  simple  contract  in  writing. 
I  know  of  no  way  by  which  open  and  other  accounts  may 
discriminated  more  safely  than  by  the  application  to  them 
those  rules  of  law  by  which  it  is  determined  whether  they 
interact.     A  liiiuitlated  demand  bears  interest,  aiid  if  a  deman«J3' 
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in  account  be  liquidated,  it  is  no  longer  open.  By  this  test, 
this  is  not  an  open  account,  for  by  the  decisions  of  this  Court, 
an  account  against  an  attorney  for  money  collected,  is  liquida- 
ted and  bears  interest     (1  KeUi/,  275.     2  Ga.  Rep.  310.) 

Is  it  unreasonable  to  suppose  that  the  Legislature  had  in 
view  the  distinction  I  now  draw  between  open  and  liquidated  ac- 
counts? If  they  intended  to  embrace  all  debts  in  account  in 
the  last  class,  why  did  they  say  open  accounts  ?  Why  did 
they  not  say  accounts  ? 

Nor  is  it  unreasonable  to  suppose  that  all  debts  in  account 
not  open,  were  intended  to  be  embraced  in  the  word  obligations. 
It  is  conceded  that  the  technical  meaning  of  this  word  is  an  un- 
dertaking under  seal.  But  the  Legislature  did  not  use  it  in 
that  sense,  because  they  had  already,  in  the  use  of  the  word 
hondsj  included  instruments  under  seal.  Nor  is  the  technical 
meaning  of  obligation  its  only  meaning.  It  means  a  tie  by 
which  one  is  bound,  under  the  laws  of  the  land,  to  do  a  given 
act — as  to  pay  money.  In  this  sense  it  is  distinguishable  from 
what  it  is  in  the  sense  of  the  evidence  of  a  contract.  An  in- 
strument under  seal  is  an  obligation,  because  it  is  under  seal, 
and  this  account  is  also  an  obligation,  because,  by  the  laws  of 
the  State,  when  the  money  is  proven  to  have  been  collected, 
the  estate  is  bound  to  pay  whatever  sum  was  collected.  The 
Legislature,  by  obligations,  meant  something  different  from 
bonds — either  this  is  true,  or  they  did  stultify  themselves.  A 
bond  is  an  instrument  under  seal.  Suppose  they  had  said  in- 
struments under  seal,  or  other  instruments  under  seal.  If  they 
had,  stultification  would  be  patent  on  the  statute.  But  the 
L^slators  of  that  day  were  not  "  men  by  the  catalogue",  but 
wise  men  and  true.  When  using  the  word  obligations  in  con- 
nection with  bonds,  they  expressed  a  class  of  debts  difibrent 
from  bonds,  or  its  synonym,  sealed  instruments.  They  intended 
to  name  a  class  of  debts,  of  which  this  is  one,  which  are  not  open 
accounts,  and  which  are  not  evidenced  by  a  writing  under  seal. 
Ihia  meaning  of  obligation  is  not  foreign  to  the  common  sense 
and  lingual  usage  of  our  people,  and  it  has  a  warrant  in  sound 
legal  distinctions.     Wo  arc  coufmned  in  tht;  proj)riety  of  this 
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decision  by  its  iniinifost  equity.  1  cannot  see  the  necesaity  of 
the  act  of  171)2.  I  do  not  perceive  any  thing  in  principle  or 
expediency,  wliicli  justifios,  in  the  distribution  of  an  estate,  a 
priority  in  debts  due  to  citizens.  Liens  are  to  be  sustained; 
and  to  secure  attention  in  sickness  and  a  decent  Christian  bu- 
risil,  what  are  called  funeral  expenses,  ought  to  be  preferrei — 
All  other  just  debts,  wliether  bonds,  notes  or  accounts,  ought, 
it  heems  to  me,  to  share  ec^ually.  A  debt  due  on  account  of 
money  collected,  certainly  ouglit  not  to  be  postponed.  If  pre- 
ferences are  given,  it  ought  to  be  preferred,  because  it  has  its 
origin  in  the  fiduciary  relation  of  client  and  attorney. 
Let  the  ju«lgnient  be  reversed. 


No.  5G. — Wm.  Bailey,  plaintiff  in  error  vs.  TuoMAS  JoNfi?, 
<lefcndant  in  error. 

[1.]  An  action  lirou^rht  under  the  Act  of  1847,  ''To  curtail  and  simplifT 
pleadings",  may  bo  aniended  in  conformity  thereto,  A8  the  declaration 
might  be  at  Common  Law,  or  under  tlie  Judiciary  Act  of  1V99. 

[2.]  The  verdict  in  ejectment  may  be  for  a  part  only  of  the  premises  cUdmcd 
in  the  declaration. 

[:L]  Where  the  State  has  granted   lands  to  a  certain  limit,  in  a  contest 
twcen  individuals  as  to  whait  premises  are  covered  by  the  grant,  the 
("ourts  will  not  be  ousted  of  their  jurisdiction,  by  tho  Auggestion  thai 
of  the  lines  is  a  disputed  boundary  between  this  and  a  sister  State,  for  tk^ 
ascertainment  and  settlement  of  which,  litigation  is  then  pending 
the  Xutioual  Court. 

[4.]  If  a  party  innocently,  by  mistake,  mi.^represcnts  a  fact  which  ia 
and  which  the  other  party  confided  in,  it  is  cause  forrcscinding  the 
on  the  ground  that  it  operated  as  a  surprise  and  an  imposition  on  thft 
seeking  relief. 

Action  for  Land,  in  Thomas  Superior  Court.     DecisioD 
Judge  LovK,  May  Term,  1853. 
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When  this  cause  came  on  to  be  heard  in  the  Court  below, 
the  counsel  for  defendant  below,  and  the  plaintiff  in  error, 
moved  to  strike  out  two  amendments  which  had  been  filed  to. 
the  complaint,  on  the  ground  that  the  action  was  brought  un- 
der the  Act  of  1847,  "  To  curtail  and  simplify  pleadings  at 
Law",  and  in  conformity  thereto,  and  wau  therefore  not  amend- 
able. The  Court  refused  the  motion,  and  this  is  assigned  as 
error. 

This  action  was  brought  to  recover  lots  Noe.  163  and  164,  of 
originally  Irwin,  now  Thomas  county.  The  evidence  of  plain- 
tiff below,  disclosed  the  fact,  that  the  land  sued  for,  lay  within 
the  disputed  territory  between  Georgia  and  Florida,  depending 
upon  the  true  boundary  line  between  those  States.  Defend- 
ant's counsel  moved  to  tlismiss  the  case  on  this  ground,  that 
•the  Court  had  no  jurisdiction  to  decide  the  question  as  to  the 
true  boundary — ^that  question  being  already  before  the  Supreme 
Court  of  the  United  States  ;  which  Court  only,  had  jurisdic- 
tion to  decide  thereon. 

The  Court  refused  the  motion  to  dismiss,  and  this  is  also  as- 
signed as  error. 

The  defendant  below  relied,  in  his  defence,  upon  a  division 
made  between  himself  and  the  plaintiff,  of  the  lots  of  land  in 
question,  by  Commissioners  appointed  for  that  purpose ;  the 
fiumess  of  which  division  was  denied  by  the  plaintiff.  The 
Court  charged  upon  this  point,  ''  That  if  the  land  was  divided 
]by  the  parties  themselves,  with  a  full  understanding  of  their 
rights,  they  are  bound  thereby.  If  either  party  was  deceived 
ly  the  innocent  or  fraudulent  misrepresentations  of  the  other ; 
w  there  was  any  mistake  in  regard  to  their  rights,  this  division 
is  not  binding  on  either.'*  To  the  latter  clause  of  this  charge, 
defendant  below  excepted,  and  has  assigned  error  thereon. 

Rockwell,  for  plaintiff  in  error. 

Cole,  for  defendant  in  error. 

VOL.   XTV.    41» 
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By  the  Oourt. — Lumi»kix,  J.  delivering  the  opinion. 

[1.]  The  first  Jissiprnnient  of  error,  assumes  that  if  an  action 
be  brought  under  tlie  Act  of  1847,  "  To  curtail  and  simplify 
pleadings'",  and  in  coniformity  thereto,  that  the  same  is  not 
amendAble.  Such  is  not  our  interpretation  of  that  Statute. — 
The  writ  under  this  Act  may  he  amended,  as  the  declaration 
might  at  Common  Law,  or  under  the  Judiciary  of  1799: 
provided  it  bo  done  in  conformity  with  the  Act.  In  the  peti- 
tion, as  it  was  originally  filed  in  this  case,  the  plaintiff  sued 
for  the  whole  of  two  lots  of  land.  By  his  amendments,  he 
claimed  only  the  north-half  or  moiety  of  these  lots, 

[2.]  We  hold  the  verdict  ^ood,  under  the  plcaiUngs  as  they 
originally  stood.  AVo  entertain  no  doubt,  however,  as  to  the 
party's  right  to  amend. 

[3.]  Witli  the  question  as  to  the  true  boundary  line  between 
this  Stat#and  Florida,  neither  the  Superior  Court  of  Thomas 
county,  nor  this  Court  has  anything  to  do.  The  only  issue  to 
be  tried,  was  as  to  the  locus  in  quo  of  the  premises  in  dispute, 
under  the  grants  from  the  State  of  Georgia,  and  the  convey-  ^ 

ance  between  the  parties.  Jones  was  entitled  to  receive  all  X! 
the  land  he  bought  of  ]>ailey,  namely,  the  north-half  of  lots  ^^ 
Nos.  163  and  lt>4.  If  it  should  turn  out,  upon  the  settle-  «^<! 
ment  of  the  true  boundary  line  between  the  two  States,  now  in  ^^-m^ 
a  train  of  adjudication  before  the  proper  tribunal,  that  Gcor-  — -3v 
gia  has  sold  territory  which  did  not  belong  to  her,  she  will,  o&  ool 
course,  refund  the  piu'chase  money,  or  otherwise  indemnify  thg^..a-^ 
vendee.  The  loss,  in  such  event,  should  fall  upon  the  Stftti^^^JH 
and  not  the  innocent  citizen.  Indeed,  it  could  not,  with  pro^^ri^p- 
priety,  be  called  a  loss,  to  disgorge  money  to  which  she  wsk^EK  "M 
never  entitled.  On  the  other  hand,  it  would  be  manifes(i~  JF«^(^ 
wrong  to  involve  Mr.  Jones,  on  account  of  a  mistake  coninu^.KL^3»- 
ted  by  the  State,  should  it  prove  to  be  one  ;  and  suffer  her  t"  to 

retain  in  her  Treasury,  funds  which  of  right  did  not  belong  V  "  to 
her — ^the  price  of  property  lying  in  a  foreign  jurisdiction. 

[4.]  The  defendant  in  ejectment  relied,  among  rrthrrthiaa:  *"nPj 
on  a  division  line    run  between   tlie  plaintiff  and  himself, _         ^bj 
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Gominissioners  appointed  by  tlicraselvos  for  that  purpose.  And 
upon  this  point  the  Court  charge*!,  that  ''  If  the  land  was  di- 
vided by  the  partitas  themselves,  with  a  full  understanding  of 
their  rights,  they  are  bound  thereby.  If  either  party  was  de- 
ceived by  the  innocent  or  frauilulent  misrepresentations  of  tho 
other ;  or  there  was  any  mistake  in  regard  to  their  rights,  the 
<Iivision  was  not  binding  on  either/* 

It  is  complained,  that  the  jury  found  contniry  to  the  first 
clause  of  the  charge ;  and  tliat  the  latter  clause  is  not  law. 

We  arc  not  prepared  to  say,  that  were  we  satisfied  that  the 
verdict  was  contrary  to  the  first  clause  in  this  charge,  that  we 
should  on  that  account  award  a  new  trial  in  this  cause.  We 
are  strongly  inclined  to  the  opinion,  that  Mr.  Jones  is  entitled 
to  all  the  land  contained  in  his  deed  ;  and  that  he  would  not 
fce  estopped  by  a  mere  parol  division,  founded  on  no  considera- 
"tion  whatever,  which  give  him  less.  But  be  this  as  it  may, 
"this  branch  of  the  case  was  fairly  submitted  to  the  jury  upon 
"the  proof.  And  tliey  have  eitlu.T  found,  under  the  instructions 
of  the  Coiurt,  that  there  was  no  such  division ;  or  else,  under 
"the  power  given  to  them  by  the  presiding  Judge,  under  the 
Second  clause  of  his  charge,  the  jury  have  found  that  Jones 
'^ras  deceived  in  making  this  line,  by  the  fraudulent  misrepre- 
sentations of  Bailey ;  and  tliat  tlie  partition  was  foimdcd  on 
the  mistake  of  the  parties  ;  and  conse<iuently  Jones  ought  not 
to  be  bound  by  it. 

It  only  remains  to  inquire  then,  does  this  portion  of  the 
charge  enunciate  the  law  correctly  ?  If  it  does  not,  then  the 
decision  of  this  Court,  in  Smith  vtaL  ?•«.  Mitchell,  (0  Ga.  Hep. 
458)  was  wrong.  We  there  held,  that  if  a  party  innocently, 
hy  mistake,  misrepresents  a  fact  which  is  material,  and  which 
the  other  party  confided  in,  it  is  cause  for  rescinding  the  con- 
tract, on  the  ground  that  it  operated  as  a  surprise  and  an  im- 
position on  the  party  seeking  relief. 

There  is  direct  and  uncontradicted  testimony  in  this  record, 
that  Jones  trusted  alone  to  the  representations  of  Bailey,  in 
running  the  dividing  line  between  the  North  and  South  halves 
of  these  lots.     This  line,  therefore,  will  not  foreclose  him  from 
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bdng  remitted  to  all  of  his  original  rights,  under  his  deed  from 
the  defendant. 

Judgment  affirmed. 


No.  57. — The  State  of  Geor(Ua  ex  ReL  of  Henry  Hodges  vt. 
A.  P.  Powers,  Judge  of  the  Superior  Courts  of  Macon  Cir-' 
cuit. 

[1.]  After  a  l»ill  of  exceptions  has  liecii  pijrnecl  nnd  certified  by  the  Jadge  of 
the  Superior  Court,  ami  filed  wilh  the  Clerk,  his  control  over  it  is  at  an  end; 
and  any  alteration  made  In*  him  in  tlie  hill  of  exceptions,  after  that  time, 
must  be  taken  and  consi<lered  as  <lone  in  his  individual,  and  not  bis  official 
character. 

[2.]  Man*fnmu9  does  not  lie  n<rain.-t  priv/ifr  jhrsonf^  but  ia  the  prober  remedy 
where  there  is  no  other  ade<|uate  sjunific  relief,  to  compel  all  inferior  or 
subordinate  tribunaLs,  niairii-trales  and  all  otiicrs  exercising  public  .luthor- 
ity,  to  i)ert\)rni  their  duty. 

Application  for  mandamus. 

The  application  of  Ilcnry  IIo(l«:es  in  this  case,  showed  that 
he  was  the  defendant  in  a  cause  tried  in  Dooly  Superior  Court 
That  to  tlie  decisions  of  the  Court  in  that  case,  lie  had  filed  *- 
bill  of  exceptions,  which  was  duly  signed  and  certified  by  San. 
A.  P.  Powers,  the  presiding  Judge.  That  lie  had  given  notice 
thereof  to  the  opposite  party,  and  filed  the  bill  of  exceptions^, 
notice,  writ  of  error,  and  citation,  in  the  Clerk's  office,  as  WH 
quired  by  the  law  and  rules  of  this  Court.  That  since  the  fi- 
ling of  the  bill  of  exceptions,  he  was  informed,  and  believed 
that  Judge  Powers  had  applied  to  the  Clerk  and  obtained  tbfl 
bill  of  exceptions,  and  materially  changed  the  same,  by  takitig 
out  thereof  two  of  the  slieots  and  substituting  three  others  in 
lieu  thereof. 

The  prayer  was  for  a  mandamus  urn  to  be  directed  to  Judgp 
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FotoerSj  requiring  him  to  show  cause  why  the  original  leaves 
should  not  be  restored  to  the  bill  of  exceptions. 

J.  J.  Scarborough  for  the  motion. 

By  the  Court — Lumpkix,  J.,  delivering  the  opinion. 

[1.]  This  application  for  a  mandamus  must  be  refused.  In 
Heard  vs.  Heard  (8  Ga.  R.  380)  this  Court  held  that  the  Cir- 
cuit Judge  had  no  right  to  interfere  with  the  bill  of  exceptions 
after  it  has  been  signed  and  certified  by  him  and  filed  with  the 
Clerk.  That  his  duty  is  then  performed,  and  his  control  over 
the  bill  of  exceptions  at  an  end.  That  his  power  in  the  prem- 
ises has  entirely  terminated.  Adhering  to  the  opinion  there 
expressed,  and  wc  see  no  cause  to  change  it,  the  alteration  made 
in  the  bill  of  exceptions  in  this  case,  after  the  same  had  been 
filed  with  the  Clerk,  together  with  the  original  notice,  writ  of 
error  and  citation,  a**  require<l  by  law,  must  bo  deemed  to  have 
been  done  by  the  Judge,  iwlivldualli/^  and  not  in  his  official 
character.  He  had  no  more  authority  to  make  it  than  any 
x>ther  person.  Great  injustice  may  have  been  done  both  to  the 
opposite  party,  and  the  Court,  by  the  bill  of  exceptions  as  origi- 
'nally  signed  and  certified.  Wo  do  not  say,  or  even  intimate, 
that  such  was  the  fact.  But  as  was  said  l)y  this  Court,  when 
this  point  was  before  it  in  the  case  already  referred  to,  "  The 
presiding  Judge  must  see  to  it  that  the  bill  of  exceptions, 
when  presented^  is  true  and  consistent  with  what  transpired  in 
the  case  before  him/' 

What  Judge  is  there  that  would  not  most  gladly,  at  some 
sabseqnent  period,  when  it  is  too  late,  have  altered  or  "  expun- 
ged" from  the  record,  some  judgment  which  he  has  rendered  ? 
But  what  is  written  must  remain  written. 

[2.]  It  is  scarcely  necessary  to  remark,  that  mandamus  does 
not-  lie  against  a  private  citizen.  In  every  well  constituted 
goremment,  the  highest  judicial  authority  must  necessarily 
-  kave  a  supervisory  power  over  all  inferior  or  subordinate  tribu- 
nals, magistrates  and  all  others  exercising  public  authority. — 
If  they  commit  errors,  it  will  correct  them.     If  they  refxuA  Vi 
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perform  their  duty,  it  will  compel  them — in  the  former  case  by 
writ  of  error — in  the  latter  by  inandamnH,  And  it  not  only 
lies  to  ministerijil,  hut  to  judicial  oflicers.  In  the  former  case, 
it  contains  a  mandate  to  do  a  sjwcific  act;  but  in  the  latter 
only  to  adjudicate,  to  rxereise  u  tliscretion,  upon  a  particular 
subject.  {Spriinjjh'hl  vh.  County  Commissioners,  j^.,  10 
Pick.  Itcp.  :i44.j" 

Had  Juihjt'  Potrcn  refused  to  sign  a  bill  of  exceptions,  when  j 

duly  presented  in  this  case,  and  the  accuracy  and  correctness  ^ 

of  which  in  recitin;ir  the  points  made,  and  the  opinions  excepted  JE 

to  were  not  questioned,  the  remedy  would  have  been  a  plain  xi 

one.  But  we  disclaim  all  ri^^ht  of  making  him  responsible  to  c> 
this  tribunal  by  mandamus  for  an  alteration  made  in  the  bill  of  ^^ 
exceptions  since  it  left  liLs  hands,  and  was  filed  with  the  Clerk  -sj"- 
of  the  Superior  Court,  his  ju^licial  function  being  fully  perfor-  — -x-< 
med  previously  thereto. 

It  is  needless,  perhaps,  to  indicate  now  the  course   to  be  ^<:j^ 
pursued,  to  secure  to  the  plaintiff  in  error  the  redress  to  which-K-:f  .-.jj 
he  is  const itutionall//  entitlcMl.     lie  must  be  heard  upon  the  ISMZ^ijJi 
of  exce])tions  an  It  nrifjinalh/  Mood.     When  the  Clerk  of  the  Su-^«ijb|. 
perior  Court  of  Dooly  county  shall  transmit  the  papers  in  hi?  ^^jj 
office  to  this  Court,  with  the  farts  authentivated  as  tlicy  actuaJ^^  .J. 
ly  criM,  we  will   endeavor  to  award  such  relief  as  the  exigeir     a- 
cies  of  the  case  may  retjuire.     Every  Court,  we  apprehenf"^^ — 1, 

possesses,  inherently,  the  jjower  to  protect  the  integrity  of  i 1$ 

own  records.     If,  upon  examination,  it  shall  be  found  that  < 
organization  is  defective  in  this  respect,  application  should  I 
made  at  once  to  the  Legislature  to  invest  it  with  this  indispe 


sable  authority. 

Application  refused. 


CASES 

ARGUED  AND  DETERMINED 

IX  THE 

BME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT   SAVANNAH, 

JANUARY  TERM,  1854. 

rrcscnt— JOSKIMr  IF.  Lr'MI»KI\, 


-JOSKPH  ir.  LrMPKIX,   ) 
KHKNKZKIl  STAUN'KiS,   VJn.lgci 
IIKNIIV  L.  IJKNXlNt;.     J 


— David  F.  Towlks,  for  the  use  of  Amos  ScwWer  k 
orcl  Marsh,  plaintiff  in  error,  vs.  TiiK  Justices  of  the 
MOR  Court  of  Chatham  County,  dcfcmlauts  in  error. 

power  by  crmtnu-t  to  rcjxiir  hridpcs  ncrojss  the  Snvnnniih,  Ogcc- 

AltamHha  ("aiiHl,  was  ?i()t  coiiffrrc*!  on  tho  f'ommis.-ioncM  of  Roads 
Idgea  of  ChatliHiii  ("ounty,  by  the  Act  of  18:{M,  to  amend  the  four- 
section  of  the  Act  to  incorporate  llie  Canal  Company ;  or  the  Actof 
o  amend  the  Act  of  17i»I»,  to  empower  the  Inferior  Courts  to  order 
Ing  out  of  roads,  and  the  buihlinp^  and  repairing  nf  bridge?  ;  or  the 
'  1834f  to  authorize  the  ("onimissioners  of  Uoad8  of  Cliatham,  to 
tits  own  account?,''  ^c. 

erea  if  it  was  by  these  Acts  conferred  on  those  Cotnniis^ioners,  it 
Ithdrawn  from  them  by  the  Act  of  1845,  to  repeal  n  part  of  the 
fch  section  of  the  Act  nlbn-said.  (»f  ITOD:  and  further  to  extend  and 

the  power   ni'  the  Inferior  Court.-  of  the  Mvc-ral  count ic?   of  the 
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Application  for  Mainlamus.  Heard  and  decided  by  Judge 
n.  R.  Jacksox,  at  Chambera,  June  Term,  1863. 

In  1848,  David  F.  Towles,  by  virtue  of  a  contract  made 
■with  tlie  Comniissionerrf  of  Public  Roads  of  the  County  of 
Chatham,  repaired  a  Bridge  across  the  Savannah  &  Ogeechee 
Canal,  and  received  from  tlie  said  Commissioners  an  order  up- 
on the  County  of  Chatliam  for  the  amount  thereof,  $130. — 
The  Justices  of  the  Inferior  Court  of  Chatham  county  re- 
fused to  pay  the  order;  and  Towles  applied  for  and  obtained 
a  mandamus  nisi  from  the  Judge  of  the  Eastern  District. — 
This  mandamus  was  afterwards  dropped,  >\ithout  a  final  hear- 
ing. Subse(iuently,  Towles  transferred  the  order  to  Mulford 
Marsh,  Es^i-,  his  fonner  Attorney,  and  Amos  Scudder.  In 
1849,  another  application  for  pa\^nent  was  made  by  the  as- 
signees of  Towles,  upon  the  Inferior  Court — which  was  again 
refused.  An  alternative  mandamus  was  again  issued,  requir- 
ing the  Inferior  Court  to  sliow  cause  why  a  mandamus  abso- 
lute should  not  be  granted.  In  response  thereto,  the  Justices 
of  the  Inferior  Court  returned  as  reasons  for  not  paying : 

Ist.  That  by  the  Charter  of  the  Savannah  &  Ogeechee  Ca- 
nal Company,  that  Company  are  bound  to  build  and  keep  in 
repair  all  bridges  on  public  roads,  crossed  by  the  Canal. 

2d.  That  contracts  for  the  buibling  and  repairing  of  bridges, 
can  be  made  only  by  the  Inferior  Court,  and  not  by  the  Com- 
missioners of  Public  Roads. 

3d.  That  this  order  should  not  be  paid  to  these  assignees, 
because  the  transfer  to  them  is  tainted  with  viainUnan4:e  and 
chawpert^. 

On  demurrer  to  this  return,  the  Court  below  hehl  the  same 
to  be  sufficient,  and  dismissed  the  aj plication  for  mandamus. 

This  decision  is  assigned  as  error. 

An  apjdication  was  made  for  a  I'e-hearing,  upon  the  bjudo 
facts ;  which,  being  refused  by  the  Judge,  this  decision  abo^ 
is  assigned  as  error. 

OnMlAlib,  r»rplai!Hiir  in  error. 
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Be&bien,  for  defendant. 

Bjf  the  Court. — Bennixo,  J.,  delivering  the  opinion. 

1.  Was  the  contract  with  Towles,  made  in  1848,  by  the 
mmissioners  of  Roads  and  Bridges  for  the  County  of  Ghat- 
(D,  valid  ? 

2,  If  valid  when  made,  did  the  contract,  on  being  trans- 
red  by  Towles  to  Scu<lder  &  Marsh,  become  invalid,  for 
intenance  or  champerty  ? 

Fhiese  are  the  questions  raised  by  the  facts  of  this  case, 
[t  is  insisted  for  the  plaintiffs  in  error,  that  the  Gommis- 
lers  of  Roads  and  Bridges,  had,  by  virtue  of  several  stat- 
By  power  to  make  this  contract.  First,  by  the  Act  of  1883^ 
•mend  the  fourteenth  section  of  the  Act  of  Incorporation 
bhe  Savannah,  Ogcechee  &  Altamaha  Canal  Company. — 
a  Act  of  183f3,  substitutes  for  the  fourteenth  section  of  the 
i-of  Incorporation,  those  words:  "Sec.  14.  And  be  it 
her  enacted,  That^  whenever  the  said  Canal  shall  intersect 
Eiblic  road,  the  said  Corporation  shall  be  bound  to  build  a 
i  and  suitable  bridge  ;  and  the  bridges  of  all  public  roads, 
.  oat  before  or  after  the  passage  of  this  Act,  crossing  the 
I  Canal,  shall  be  constructed  and  kept  in  repair  by  the 
aty — ^all  repairs  heretofore  done,  or  hereafter  to  bo  done,  to 
iaid  for  by  the  comity,  l)y  the  order  of  the  Commissioners 
'he  Public  Roads  for  the  County  of  Chatham :  provided, 
^  .the  requirements  of  this  section  shall  not  extend  beyond 
County  of  Chatham."  (Pamph.  Aet«  1833,  103.) 
If  a  part  at  least,  of  these  words,  it  may,  perhaps,  be  said 
i  it  is  inconsistent  with  another  part.  The  words  "  That 
siever  the  said  Canal  sliall  intersect  a  public  road,  the 
i  Oqrporation  shall  be  bound  to  build  a  safe  and  suitable 
Ige",  can  hardly  be  made  to  consist  with  these,  "  And  the 
Igea  of  all  public  roads,  laid  out  before  or  after  the  pas- 
)  of  this  Act,  crossing  the  said  Canal,  shall  be  constructed 

keipt  in  repair  by  the  County.''     One  set  of  words  makes 
ij^dut^  of  the  Corporation  to  ^' build''  certain  bridges;  the 

wtj.  xrr.  60 
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other  makes  it  the  duty  of  the  county  to  ^^construcf  the 
same  bridges. 

This  conflict,  however,  if  it  is  one,  does  not  necessarily  ex- 
tend beyond  the  matter  of  the  h  wilding  of  the  bridges,  to  that 
of  the  repairing  of  them.  The  set  of  words  which  imposes 
upon  the  Corporation  the  duty  of  "  building",  is  silent  as  to 
that  of  repairing  ;  whilst  the  set  which  imposes  upon  the  coun- 
ty the  duty  of  "constructing",  is  not  silent  as  to  that  of  re- 
pairing, but  imposes  it  also  upon  the  coimty.  And  in  the  ab-  . 
Bence  of  any  necessary  conflict  in  this  respect,  it  is  safest  to 
let  the  words  imposing  the  duty  of  repairs  upon  the  county, 
have  their  effect.  Their  eff'ect  is,  that  the  county  was  to  keep 
in  repair  the  bridges  referred  to  in  the  Act,  viz  :  the  bridges 
of  all  public  roads,  laid  out  before  or  after  the  passage  of  the 
Canal  Act  of  1826. 

This  view  is  strengthened  by  these  subsequent  words  of  the 
Act :  "  All  repairs  heretofore  done,  or  hereafter  to  be  done, 
to  he  paid  for  hy  the  county^ ;  and  that  too,  "By  order  <*f 
the  Commimoner  of  the  PuhJic  Roads  for  the  County  of 
Chatham."  If  the  repairs  were  to  be  paid  for  by  the  conntj; 
and  by  the  order  of  the  county's  officer,  the  Commissioner  0^ 
Roads,  it  seems  no  more  than  consistent  that  the  repairs  were 
also  to  be  contracted  for  ])y  the  county. 

This  view  is  confirmed  by  comparing  the  law  repealed,  wifli 
this  Act  of  1833,  repealing  it.  The  repealed  law,  the  four- 
teenth section  of  the  Act  of  Incorporation  of  the  Canal  Com-  - 
pany,  {Dawson  Covip.  91))  is  in  these  words  :  "  That  whenever-^ 
the  said  Canal  shall  inters<?ct  a  public  road,  the  said  Corport^^ 
tion  shall  be  bound  to  build  a  safe  and  suitable  bridge ;  faat^ 
the  bridges  of  all  public  roads  laid  out  after  the  passage,  < 
ing  the  said  Canal,  shall  be  constructed  and  kept  in  repair 
the  county."  The  Act  of  1833  was  substituted  for  this 
tion ;  and  what  it  is,  we  have  seen.  It  is  to  be  presumed 
the  Act  was  intended  to  make  some  change  in  the  Act  of  ■ 
eorporation.  But  what  change  can  be  imagined  as  the  one  iij 
tended,  except  that  of  shifting  from  the  Corporation .  to  tli^ 
oonntjr,  the  duty  of  building  and  repairing  bridged  on 
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"^^hick  had  been  laid  out  before  the  passjige  of  the  Act  of  In- 
csorporation.  As  to  bridges  on  roads  laid  out  afterwardsj  the 
<3atj  of  constructing  and  repairing  them  was  imposed  upon  the 
<«3oimty,  by  the  Act  of  Incorporation  itself. 

AsBuming  then,  that  the  county,  and  not  the  Corporation, 
'  ^vras  to  build  and  repair  the  bridges  across  the  Canal,  the  ques- 
"Ssaon  remains,  how  the  county  was  to  do  this ;  whether  it  was  to 
«lo  the  duty  by  means  of  contracts,  to  be  entered  into  by  the 
^Commissioners  of  Roads  and  Bridges  ?  In  other  words,  had 
"^hese  Commissioners  the  power  to  make  contracts  for  the  re- 
^mr  of  the  bridges  across  the  Canal  ? 

This  power  is  certainly  not  expressly  given  to  the  Commis- 
^oners,  by  the  Act  of  1833. 

And.  we  cannot  say  that  it  is  impliedly  given.     The  words  of 
"<he  Act  are,  "  That  the  bridges  shall  be  constructed  and  kept 
3n  repair  by  the  county'*.     The  county  it  is,  upon  which  these 
"^vords  confer  the  power  of  construction  and  repair.     ^Vhat  is 
vieant  by  the  expression,  ''the  County  ?'*     In  common  usage, 
'nrhen  we  speak  of  the  county,  in  reference  to  power  or  duty, 
"WB  mean  the  Justices  of  the  Inferior  Court,  or  the  Inferior 
Court.     This  expression  is  found  at  another  place,  further  on 
in  the  Act ;  and  there  it  has  received  this  interpretation,  by 
^e  plaintiffs  in   error  themselves.     "  All   repairs  heretofore 
done,  or  hereafter  to  be  done,  to  be  paid  for  by  the  county'\ 
ly  order  of  the  Commissioner  of  Roads.     Now  the  order  of 
the  Commissioner  in  this  case,  in  which  the  plaintiffs  in  error 
hriog  suit  to  have  paid,  is  drawn  upon  the  Justices  of  the  In- 
ferior Court  of  the  County  of  Chatham ;  a  thing  which  doubt- 
^leSB  would  not  have  been  done,  had  not  both  the  Commission- 
's of  Roads  and  the  plaintiffs  in  error  considered  the  words  in 
die  Act,  "  the  county",  to  mean  the  Justices  of  the  Inferior 
'  Geort  of  the  county.     It  is  difficult  to  perceive  why  this  is  not 
the  trap  meaning  of  the  words. 

-  Considering  it  to  be  the  true  meaning,  it  follows  that  the 
power  to  make  contracts  for  the  repair  of  the  bridges  across 
^  Canal,  was  not  conferred  upon  the  Commissioners,  by  the 
cJMktf  1888. 
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But  it  is  further  insisted,  that  two  other  Acta  of  the 
lature  arc  to  be  construed  in  connection  with  this  Act,  as  bdug 
in  pari  materia  ;  and  that  this  power  to  the  Commissioners  re- 
sults from  the  three  Acts  taken  together. 

Of  these  two  other  Acts,  one  is  the  Act  of  1803,  to  amend 
the  Act  which  empowers  the  Inferior  Courts  of  the  several 
counties  in  the  State,  to   order  the   laying  out   of  roads  and 
the  building  of  bridges,  so  far  as  respects  the  counties  of  Chat- 
ham, Liberty,  Bryan,  Glynn,  ^Iclntosh  and  Camden.     {Clay- 
ton's  Dig,  152.)     This  Act  provides,  that  the  Justices  of  the 
Inferior  Courts  of  these  counties  shall  appoint  three  Commis-' 
sioners  to  each  district  in  the  county ;  and  it  empowers afidre- 
quires,  among  other  things,  the  Commissioners  to  '  erect*  and 
*  repair'  bridges  in  their  several  districts.     But  it  prescribes 
the  manner  in  which  they  are  to  do  the  work,  viz :  by  means 
of  the  labor  and  service  of  "  All  the  male  white  inhabitants, 
free  negroes  and  mulattoes,  and  all  male  slaves,  from  the  age         ^^ 
of  eighteen  to  forty-five  years",  with  some  exceptions.     The       ^^^ 
Act  does  not  empower  the  Commissioners  to  do  the  work  bV     "W^^- 
contract^  except  in  a  specified  case :  that  in  which  **  It  may    '^•^ 
not  be  practicable  for  the  several  persons  subject  to  work",  to 
do  the  work  required  to  be  done  by  working  those  days ;  and.b. 
even  in  that  case,  it  empowers  them  to  contract  for  the  wotk)^:^Crar] 

only  with  the  consent  of  the  Justices  of  the  Inferior  Court- -«_-. 

But  unless  the  Act  empowered  the  Commissioners  by  thefllKckx-'^i 
selves  to  make  contracts  for  the  repair  of  the  bridges  in  ques^^^Mie 
tion,  it  is  immaterial  what  other  power  it  gives  them.  Thpjd'^in 
question  is,  of  the  power  of  the  Commissioners  to  repair  l^<^  I 
€ontra<!t. 

This  Act  of  1803,  therefore,  does  not  help  the  Act  of  ISKi^^BSJ 
confer  upon  the  Commissioners  the  power  of  repairing  by  eopF^^^son 
tract.  ^ 

The  other  of  the  two  Acts,  is  the  Act  of  18S4,  (iVwySki^^rfL 
1834,  195)  to  amend  the  Road  Laws  of  this  State,  as  far  tf  ^^     Ma  t$ 
authorize  the  Commissioners  of  Roads  of  Chatham  eountji     r^-  to 
4udit  their  own  accounts ;  and  to  receive  from  di« 
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Court  in  ad\'ance.  tho  money   w)iich,  on  due  estimate,  should 
be  necessary  for  tlie  y«ir. 

As  to  this  Act,  it  may  be  said  that  one  thing  is  clear.  The 
power,  whatever  it  is,  which  is  given  to  the  Commissioners  of 
Roads,  by  the  Act,  is  one  which  is  subject  to  the  supervision 
and  control  of  the  Justices  of  the  Inferior  Court.  The  earn 
of  money  to  bo  pai«I  the  Commissioners  is  only  to  be  paid  them, 
"Provided  that  the  said  Justices  of  the  said  Inferior  Court, 
shall  be  satisfied  with  the  corrertness  ami  proprieti/  of  said  es- 
timate ;  and  that  the  sum  so  rciiuired,  shall  be  consistent  with 
the  finances  of  the  couuty".  It  says  nothing  about  giving  to 
the  Commissioners,  by  themselves,  the  power  by  contract,  to 
repair  bridges. 

This  Act,  therefore,  is  as  inefTicacious  as  that  of  180*^,  for 
aiding  the  Act  of  18:>8  to  confer  the  power  upon  the  Commis- 
aoncrs. 

[1.]  The  conclusion,  therefore  is,  that  the  power  by  contract 
to  repair  bridges  across  the  C;in:il,  was  not  conferred  on  the 
Commissioners  of  Koads  and  JJridges  of  Chatham,  by  the  Acts 
of  1833,  1803,  18:54,  or  by  any  of  those  Acts. 

But  if  the  power  was  conferred  on   the   Commissioners  by 
Aese  Acts,  the  (lefendants  in  error  insist  that  it  has  since  been 
H'thdrawn  by  another   Act.     They  insist  that  this  has  been 
4>ne  by  the  Act  of  1845,  to  repeal  a  part  of  the  eleventh  sec- 
tion of  the  Act  to  empower  the  Inferior  Courts  of  the  several 
eoantics  in  this  State,  to  order  the  laying  out  of  roads  and  the 
building  of  bridges ;  '*  And  further,  to  extend  and  define  the 
^)wer  of  said  Courts,  as  to  the  construction  of  bridges".     Are 
CKe  defendants  in  error  right  in  this  ? 

The  second  section  of  this  Act  of  1845,  is  as  follows : 

**  That  the  Justices  of  the  Inferior  Courts  of  the  setferal 

kounties  in  this  State,  or  a  majority  of  them  be,  and  they  are 

t^Qfeby  authorized  to  contract  for  the  building  and  keepwg  in 

ir  of  public  bridges,  for  such  time  and  in  such  way  as  they 

dieem  most  advisable,  either  by  letting  the  same  to  the 

bidder,  hiring  hands  for  that  purpose,  or  in  any  other 

ii^y^tiittktotliem  may  appear  right  and  proper".    By  these 
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words,  unlimited  power  with  respect  to  the  construction  and  w 
pair  of  bridges  by  contract,  is  given  to  the  Justices  of  the  In- 
ferior Courts  of  *'  the  several  counties  in  this  State". 

-  But  it  is  said  by  the  plaintiff's  counsel,  that  this  Act  does  not 
extend  to  the  county  of  Chatham,  because  it  is  a  general  af- 
firmative Act ;  and  there  is  a  particular  aiBrmative  Aot  appli- 
cable^ to  Chatham,  viz:  the  Act  aforesaid  of  1808;  and  no 
general  affirmative  Act  affects  a  particular  affirmative  one. 

It  is  admitted  to  be  in  most  cases  true,  that  a  general  affir- 
mative statute  does  not  abrogate  a  particular  affirmative  stat- 
ute. And  the  reason  is,  that  generally  speaking,  two  such  sta- 
tutes are  not  repugnant  to  each  other.  But  even  in  two  affir- 
mative statutes,  the  matter  in  the  one  may  be  so  clearly  repug- 
nant to  the  matter  in  the  other,  that  the  posterior  one  shall  re- 
peal the  other.  "As  if  a  former  act  says. that  a  juror,  itpoSj 
such  a  trial,  shall  have  twenty  pounds  a  year,  and  a  new  8tat--i^^;j 
ute  afterwards  enacts  that  he  shall  have  twenty  marka— hcn^  ^^^ 
the  latter  statute,  though  it  does  not  express,  yet  neoeaBarilr^^ljfj] 
implies  a  negative,  and  virtually  repeals  the  former."  (^  i 
Black.  Com.  89.) 

Let  the  question  of  repeal  by  the  Act  of  1845  be  tried  W^-        \ 
these  tests : 

1.  Does  this  Act  extend  to  the  county  of  Chatham  \ 

The  Act  is  entitled  an  Act  to  repeal  a  part  of  the  elevet^^amll 
section  of  an  Act,  entitled  an  Act  to  empower  the  Ii|feEXi« 
Courts  of  the  several  counties  in  this  State,'*  &o.     The  i 
section  declares  that  the  Justices  of  the  Inferior  Courts  of 
several  counties  in  this  State,  or  a  majority  of  than,  be 
they  are  hereby  authorized,'*  &c.     Do  the  words  "  The  i 
counties  in  this  State**  embrace  the  county  of  Chatham  f  Ut- 

erally  taken,  they  undoubtedly  do.  And  words  are  to  be  em- 
strued  according  to  their  literal  import^  unless  there  are  •'  li^r 
strong  reasons  to  the  contrary. 

Are  there  such  reasons  with  respect  to  this  Act  7  Wa^Bak^l 
not.  We  think,  indeed^  that  there  are  strong  xt»BOWBfix^r"gjih 
ing  these  words  their  literal  import — and  so,  for  nudciag  iitt 
inotade  the  county  of  Chatham,  as  well  as  all  of  the^oitliir  o^lMl* 
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ties  in  the  State.  The  reasons  are  that  the  words  have  beeni 
repeatedly  used  in  that  sense  by  the  Legislature  in  other  acts 
of  a  kindred  nature. 

These  words  are  found  in  the  General  Act  of  1799,  on  the 
subject  of  Roads  and  Bridges.  That  is  entitled  "  An  Act  to 
empower  the  Inferior  Courts  of  the  several  counties  in  this  State 
•  to  order"  Ac.  It  enacts,  among  other  things,  that  "  The  In- 
ferior Courts  of  the  several  counties  of  this  State  shall  have 
filll  power,"  &c.  And  in  this  Act  the  wonls  in  the  opinion  of 
the  Legislature  itself,  included  the  county  of  Chatham,  for  it 
Boon  afterwards,  by  another  Act,  excepted  Chatham  and  some 
other  counties  from  the  operation  of  the  Act — and  these  are 
tine  only  words  in  it  which  could  bring  them  within  its  opera- 
tion. This  the  Legislature  did  by  the  Act  of  1803,  an  Act 
Nlrhioh  has  been  before  referred  to.  This  Act  of  1808  is  to 
^viend  the  above  Act  of  1799.  It  is  entitled  "An  Act  to  alter 
^nd  amend  an  Act  to  empower  the  Inferior  Courts  of  the  seve- 
ral counties  within  this  State  to  order  the  laying  out  the  public 
Toads,  and  to  order  the  building  and  keeping  in  repair  the  pub- 
lic bridges",  so  far  as  respects  the  counties  of  Chatham^  lib- 
erty, Bryan,  Mclntosli,  Glynn  and  Camden.  It  has  a  great 
iXuxnbcr  of  provisions  for  these  last  named  counties,  and  con- 
cludes with  a  section  which  repeals  all  laws  pointing  out  any 
Other  mode  for  keeping  in  repair  the  public  roads  and  bridges 
In  this  State  "so  far  as  respects  the  counties  of  Chatham^  lAh- 
Qrty,  Bryan,  Mcintosh,  Glynn  and  Camden."  This  Act, 
therefore,  in  the  opinion  of  the  Legislature,  was  necessary,  in 
Order  to  prevent  the  Act  of  1799  from  operating  upon  the 
Voonty  of  Chatham,  among  others,  and  yet  the  Act  of  1799  had  in 
it  nothing  by  which  it  could  extend  to  any  of  those  counties  at 
nH,  except  the  expression,  the  several  counties  within  this  State. 
^PbBt  is  to  say,  that  expression  in  the  opinion  of  the  Legisla- 
ture included  the  county  of  Chatham.  {Mar,  ^  Craw.  Dig. 
4e8.     Clayton  Dig.  152.) 

Ag&in.  In  1818  the  Legislature  passed  another  Act  on  the 
vahjeet  of  roads  and  bridges.  It  is  a  general  affirmative  Act. 
S^t  is  entitled  an  Act  ^^  To  alter  and  amend  the  Road  Laws  of 
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State*.     It  has  tliirtv-iive  Hcctions,  and  is  emphatieally 
.load  Law  of  tlu*  State.     It  declares,  among  other  thingSy 
lat  the  Justices  of  the  Inferior  Courts,  in  and  for  the  wre- 
eountii'8  in  this  State  '  sliall  define,  distribute  and  appoint 
imissioners  of  roads.     It  makes  j)rovisicm  as  to  the  power  of 
i  commissioners ;  tlie  force  which  is  to  work  on  the  roada ;  the 
'pointment  of  overseers  ;  the  penalty  for  defaults ;  the  width 
.'roads;  the  repair  of  bridges;  and  other  similar  things.     In 
flort,  it  covers  in  rts])ecL  to  the  several  counties  in  this  State, 
)retty  much  what  tlie  Act  of  1«03  covers  in  respeet  to  the  * 

counties  of  ChathaiM,  Liberty,  Bryan,  Mcintosh,  Glynn  and  ^^ 

Camden.     It  has  no  words  by  which  it  can  include  the  lyninty  -^^ 

of  Chatham,  except  tlie  words  aforesaid  "  The  Justices  of  Ae        .^^ 
Inferior  Courts  ///  fuui  for  the  several  counties  in  this  State."        '*  • 
And  yet,  although  it  is  thus  a  general  affirmative  Act,  and  al-  --^^^  ' 
though  the  Act  of  1803  is  a  particular  affirmative  Act,  the  Le-*-^. 
gislaturc  considered  that  it  would,  by  virtue  of  these  words,  ex-—, 
tend  to  Chatham,  Liberty,  &c.,  and  repeal  the  Act  of  1803,  foi 
it  iusortcdhi  tlie  Act  a  section  to  prevent  that  consequence.- 
The  32d  section  wliich  provi«lcs  ''That  the  following  comitie 
to  wit :  Richmond,  Burke.  Jefferson,  Chatham,  Bryan,  Mel 
tosh,  Glynn,  Camden,  Liberty  and  Effingham  shall  be,  and  the 
are  hereby  exempte<l  from  the  operation  of  this  Act."     {Lama 
Dig.  78().) 

Legislative  use,  therefore,  of  the  words  ''The  several  count! 
in  the  Stale",  as  well  as  their  literal  meaning,  makes  them : 
elude  the  county  of  Chatham,  even  when  they  are  found 
general  affirmative  Act. 

The  Act  of  LS45,  therefore,  by  virtue  of  these  words,  cjl 
to  the  county  of  Chatham.     Conceding  this  to  be  so,  a  qc 
tion  still  remains,  does  the  Act,  although  extending  to  CI 
fiam,  conflict  with  the  Acts  of  1S3:3,  1803  and  1884, 
now  that  those  Acts  confer  on  the  Commissioners  of  Roads  ■"■  '^ 
Bridges  of  Chaiham   the  power   of  re])airing,  by  conUXM   *tj 
bridges  across  the  canal.     (PampJi.  Acts  1845,  47.) 

The  Act  declares  that  the  Ju'^ticcs  of  the  Inferior  C^»"^ 
hall  be  authorized  to  ao^itraat  for  the  building  and 
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\  repair  of  public  bridges  for  such  time,  and  in  such  Avay,  as  they 
may  deem  most  advisable  :  in  otlier  words,  tliat  they  may  build 
and  repair  bridges  by  contract,  in  such  way  as  they  please. 

The  Act  has  also  these  words :  "  Such  laws  as  militate 
against  this  Act  be,  and  the  same  arc  hereby  repealed." 

Now  assuming,  as  before,  that  the  Acts  of  1833, 1803, 1834, 
give  to  the  Commissioners  the  power  of  repairing  the  bridges 
by  contract,  do  they  in  that  *' militate'*  against  the  Act  of 
1845  V 

If  the  Commissioners  have  power  to  repair,  they,  of  course, 
iave  power  to  do  it  against  the  pleasure  of  the  Justices  of  the 
.  Inferior  Court ;  but,  according  to  the  Act  of  1845,  the  Justices 
may  repair  as  they  please.     A  power  of  repair  in  the  Commis- 
sioners, would  therefore  militate  against  this  power  of  repair 
in  the  Justices.     It  follows,  that  if  the  Acts  of  1833,  1803, 
-   1884,  bestow  the  power  of  repair  upon  the  Commissioners,  they, 
-     to  that  extent,  militate  against  the  Act  of  1845,  and  are,  there- 
fore, to  that  extent,  repealed  by  it. 

[2.]  If,  then,  the  power  of  repairing,  by  contract,  the  bridg- 

.88  across  the  canal,  was  conferred  on  the   Commissioners  of 

Boada,  by  the  Acts  of  1833,  1803,  1834,  it  was  withdrawn  by 

the  Act  of  1845. 

Nor  was  the  operation  of  the  Act,  in  this  respect,  affected 

.  by  the  Act  of  the  same  year,  1845,  to  change  the  time  of  the 

meeting  of  the  Commissioners  of  Public  Roads  in  Chatham 

«      county.     That  Act  provides,  that  from  and  after  its  passage, 

ike  Commissioners  of  Public  Roads  and  Bridges  of  Chatham 

,    county  shall  hold  their  annual  meetings  on  the  second  Monday 

in  December ;  thus  recognizing,  as  it  is  claimed  for  the  plain- 

.  tifig  in  error,  the  continued  existence  of  the  Commissioners  of 

Boiads  and  Bridges  ;  and  of  their  power  to  repair,  &c. — ^for  it 

ifa^  asked,  what  else  were  they  to  meet  for,  but  to  consider  of 

^^crpaira  and  construction. 

.  i.      There  are  two  answers  to  this:  1.  The  Commissioners  had 

\\  other  duties  to  perform  than  those  of  building  bridges  by  con- 

Zy  i-M^oet*    They  had  duties  to  perform  with  respect  to  the  roads, 

^4-  :IH)|1  Uideed,  duties,  with  respect  to  the  bridges  too.     They  had 

V.  y  •■        yoL.  xnr.  61 
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to  '  erect  and  repair'  bridges,  as  far  as  they  could  do  it,  with 
the  hands  of  the  districts.  2.  This  Act  was  passed  two  days 
prior  to  the  other  Act  of  1845.  At  the  time  of  its  passage,  no- 
change  had  been  made  in  the  old  law  with  regard  to  the  pow^ 
of  the  Commissioners.  It  might,  therefore,  well  recognize  the 
power  of  repair  by  contract  in  the  Commissioners,  and  yet  not 
be  able  to  affect  an  Act,  passed  two  days  afterwards,  which  took 
away  the  power. 

The  Commissioners  not  having  had  the  power  to  repair  the 
bridge  in  question  by  contract,  it  follows  that  their  contract 
with  Towles  for  repairs  was  not  valid,  and  therefore,  that  the 
Justices  of  the  Inferior  Court  could  not  be  compelled  to  recog>'. 
nize  it,  and  that  Judge  Jackson  was  right  in  dismissing  the- 
alternative  mandamus. 

And  as  nothing  new  of  law  or  fact  was  introduced  into  the 
case  on  the  motion  for  a  re-hearing,  he  was  also  right  in  ovef-,, 
ruling  that  motion.     Both  of  his  decisions  ought  to  be  affirmed. 

The  question  of  maintenance  or  champerty  being  an  impor- 
tant one,  and  one  which  it  is  not  necessary  to  decide  in  thifl 
case,  is  designedly  left  undecided. 


No.  59. — Agnes  Smith  and  others,  plaintiffs  in  error,  «i. 
Henhy  Atwood,  administrator,  &c.  defendant.  r 

[1.]  An  affidavit  by  a  party,  that  an  original  paper,  of  ^vliich  ho  desirei  4j9 
make  proof  by  secondary  evidence,  is  lost  or  mislaid,  and  after  dUigHM 
search  that  he  cannot  find  it,  is  a  substantial  compliance  with  the 
common  law  rule. 

[2.]  Where  a  party,  defendant,  is  relying  upon  proof  of  a  settlement  of  the. 
ter  in  controversy  made  by  one,  who  at  the  time  sustained  (he  releiUoii 
hasband  to  the  complainant  sning,  and  has  not  express  evidcnee  tta< 
a  paper  executed  by  the  husband,  he  having  the  right  to  give  the 
king  certain  acknowledgements  as  to  a  settlement  of  contcovenies 
these  persons,  and  bearing  date  at  a  period  which,  with  other  e< 
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Bene  to  coiineet  the  same  with  tlic  matter  on  whicli  suit  is  bronj^^ht,  as  proof 
of  a  settlement  thereof,  is  proper  evidonfo  for  tlio  consideration  of  the  jury. 
£^3.]  Where  hy  a  mnrriiige  setlU-nicnt  pergonal  property  \^  settled  npon  trus- 
tee? for  tlie  wife  during  life,  and  at  her  dcatii,  to  the  children  of  the  marriage, 
and  if  nd  children,  then  to  the  ri«(lit  heir.'?  of  the  suttler  [X\\v  husband)  aHcl 
by  the  terms  of  tiie  instrument,  th<'ro  is  nojirovislon  for  a  eontiiiuancc  of  a 
separate  estate  furtlier  than  the  coverture  then  contemplated  by  the  par- 
ties: Jlcldj  that  upon  the  deatli  of  the  hu»<band,  leavintr  no  children  by  the 
coverture,  surviving  him.  llie  life  ostale  was  executed  in  the  centui  que  iruti^ 
tho interest  over  to  the  heir  which  was  before  uncertain  and  contingent,  be- 
came a  vested  interest  in  that  i»crson,  wiiu  at  that  time  an.swered  the  descrip- 
tion of  right  heir,  subject  to  be  divested  in  favor  of  any  ]>erson  who  might 
-   answer  that  description  at  the  terujinatiou  of  the  life  estate. 
L^-J   In  such  a  case,  the  life  estate  l)eing  executed  in  the  life  tenant  at  Iho 
.  tieAth  of  the  Imsband  :  upon  tlie  second  marriago,  it  vested  in  the  second 
husband  ;  who  ha^  power  to  alienate  it.     If  he  do  so^and  advers^e  ])0ssce- 
8ion  is  taken  by  the  purdtaser.  the  .^^tatute  of  limitatinnd  runs  against  the 
life  tenant,  upon  her  again  ]>ecoming  dis<overt. 
L*^-3    Where  an  interrogatory  in  the  bill  call.-?  on  defendant  to  show  by  what 
pretended  claim  he  refuses  to  deliver  j)Osses.sion  of  property ;  and  the  dcfen- 
dunt,  in  his  answer,  sets  up  an  a9.si;:nment  fnmi  the  hu.sbajid  of  the  complain- 
ant (who  had  the  right  to  exei  ute  the  .«Jame)  as  such  evidence  of  claim,  the 
^tkattcr  setup,  though  in  discharge,  is  yet  responsive,  because  dircirtly  called 
for  by  complainant,  and  may  be  aibnitted  as  ]»roof  of  such  as.signment. 
L^.]    It  is  no  error  in  a  court  to  charge,  that  an  instrument  obtained  from  A, 
'^S'ho  was  in  i»rison,  by  procc-;.-;  i:'?uc«l  at  the  instance  of  H,  was  not  obtained 
^»^*  durejss,  if  H  was  only  fairly  in  pr()se<'ution  of  liis  legal  rights  by  iinpri.^- 
Oaing  A. 
*■  T-3   ■A'*  assignment  by  a  husband  of  adistrilmtive  share  to  which  his  wife  is 
Entitled,  but  which  is  not  reduced  into  ]»ossessiun  by  him,  without  iier  consent 
defeats  her  right  of  survivorshifi. 

The  general  rule  is  otherwise,  as  to  her  right  to  an  e^juit^iblc  provision  out 

Of  gnch  property,  unless  she  has  formally,  and  in  the  mode  pointed  out  by 

law,  consented  tiiereto.     But,  if  ihi:»  be  done  with  her  consent  informally 

'^ren,and  with  her  knowledge  the  husband  receives  a  consideration  therefor, 

^nd  afterward.s  dies,  and  she  being  a  fvmf  koU-,  remains  in  enjoyment  of  this 

Consideration  for  a  number  of  years  ;  she  is  estopped  at  a  late  day  frouirc- 

Oovering  the  same. 

t^-]-  Where  A,  who  is  a<lministrator,  holds  property  to  which  11,  as  one  of  the 

distributees  was  entitled,  but  which  had  been  assigned  to  A  by  Ihe  husband 

of  B:  Held,  that  it  was  not  error  in  the  Court  to  charge  that  if  this  assign- 

tnent  was  made  with  the  consent  of  B,  and  A  claimed  and  held  the  property 

Bflerwards  as  his  own,  with  the  knowledge  of  H,  who  had  become  discovert, 

the  i^JtAtute  commenced  to  run  ngain.st  her  from  the  time  she  became  a  f'mt 


104  SUPREME  COlltT  OF  GEORGIA.. 

Aj^iies  Smith  and  otlu-rs  r^.  Henry  Atwood. 

[f>.]  A  jri'nr^rnl  ex<H*]>tkm.  without  sjKM-ifu'alions,  to  the  entire  charge  of  t^ 
court  helow  wliich  involves  many  point?,  i:5  not  proper,  but  the  plAintiff,  in 
a-ssigning  error,  must  specifv  tlie  portions  of  the  i-hairgeto  which  he  excepts.) 

*^In  Equity  in  Mcintosh  Superior  Court.     Tried  before  Jndge 
IIenuy  R.  Jackson,  May  Term,  1853. 

In   1801,  John  Mcintosh  departed  this  life  testate.     Hia 
^vill  was  recorded  in  1820.     By  it,  he  gave  his  entire  estate  to  ■ 
his  wife,  Ann  Mclntosli  during  her  life ;  allowing  a  reasonable  . 
maintenance  to  his  son,  John  L.  and  daughter  Margaret ;  and  at,. 
her  death,  he  disposed  of  Iiis  pro[)erty  to  his  children  respee^* 
tivcly.     In  Octo))er,  1810,  John  Ij.    Mcintosh   intermarried.. 
with  Agnes  Ilarrell,  having  previously  entered  into  a  marriage 
contract,  by  which  he  settled  u})on  trustees  nine  negro  slaTeg. 
«nd  their  future  increase,  for  her  use  and  behoof  during  her 
natural  life:  and  at  her  death,  for  the  use  and  behoof  of  the, 
cliild,  or  children,  of  the  marriage :  and  in  default  of  issnq^ 
then  the  property  to  revert,  and  be  the  right  of  the  said  John. 
L,  his  heirs  and  assigns,  forever.     In  1820,  John  L.  Mc:Intodi/;«^ 
died,  leaving  no  child  of  that  marriage  surviving  him,  (scvenLj 
having  been  born  and  died  during  his  life)  but  leaving  one 
daugliter  by  a  former  marriage,  and  liis  wi«low  Agnes.     In  1821 
the  widow,  Agnes,  intermarried  with  George  A.  Smith.     AfteC- 
the  death  of  John  L.  Mcintosh,  liis  mother,  Ann  Mcintosh,  ift*-, 
some  way  became  i)ossesse(l  of  all  the  negroes  included  in  tlio^ 
marriage  settlement.     Afterwards,  tlie  trustees  named  in  that  . 
settlement,  brouglit  an  acti<m  of  t^vor  against  Mrs.  Ann  Mo^ 
Intosli  for  these  negroes,  and  in  lb'24  a  verdict  was  recovered, 
in  their  favor  for  one  family  of  negroes,  Maria  and  her  children.  <. - 
In  182-,  Ilem-y  At  wood  intermarried  with  the  dauijhter  of 
John  L.  Mcintosh,  by  a  former  wife ;  and  in  1825  administra- 
tion upon  the  estate  of  John  L.  Mcintosh  was  granted  toUeih  -• 
ry  Atwood.     In  1826  George  A.  Smith,  and  his  wife,  beingia  / 
Mclutosh  county,  in  some  way  got  possession  of  one  other  ne- 
gro, Moses,  and  started  fur  tlieir  home  in  Macon,  Ga.     In, 
Tilt  nail  county.  Atwood,  who  pursued,  overlook  ihcui.     A  co?!^ 
l!:et  ensued  and  a  prosecution  of  Atwood.  by  Smith,  for  an  ^as-..* 


> 


SAtANNAII.  JANUARY  TEKM,  IHTA. 

h^  •      _       -  '»    •     .. _    . 

Agtics  Kmith  nml  otluT:;  i/.  Hrury  AtWwuil. 


^'ci'lt   and  battery,  upon  which  AtwuoJ  Wits  R*a>^iiizeJ  to  a\ 
p^a^x*    and  Ktuml  his  trial.     Aftcrwanls,  upon  thi*ir  arrival  a 
^*^»■C5cDn  Atwootl  sued  out  a  nossessorv  warrant  for  the  nemv 
*^Oi3c5S,  and  also  a  bill  <juia  timet  to  secure  the  remainder  inter- 
est;   ix^the  negroes,  recovered  in  tlie  trover  action  as  before  sta- 
^^^-  Smith  hi  default  of  bail,  upon  one  or]>oth  of  these  process- 

^*»  '^^AS  committed  to  prison.  While  hi  prisnn,  Smith  and  At- 
''*'^^^<:l  entered  into  a  settlement,  by  wliich,  and  in  eonsecjuenee 
^^  "^"luich,  Smith  executed  an  assignment  to  At  wood  of  all  tlic 
•'^■^^^•cst  of  his  wife  in  the  remainder  of  the  property,  covered  by 
**^^  xxiarriage  settlement,  and  also  the  entire  estate  of  John  L. 
"^-^Ix^tosh.  In  consideration  of  which,  Atwoo<l  released  to 
^***>-tili  all  the  interest  in  remainder  to  the  negroes,  then  in  the 
I*^®^ossion  of  Smith.  Atwood  dismissed  his  processes  against 
^*^^*li,  and  Smith  dismissed  his  prosecution  in  Tatnall  county 
*8*inst  At^vDo<I. 

I^XX  1831,  Atwood  purchased  of  Smith  the  negroes  in  hispos- 

•"^•^ion  for  a  fair  consideration.     In  IS-J'J,  Mrs.  Ann  Mcintosh 

*^  ;  and  in  1«:5(J   George  A.  Smith  died.     In  1838,  John 

*^^*flson,  the  surviving  trustee,  under  the  marriage  settlement 

^^^>  leaving  a  will  with  executors  nominated. 

I^  184t),  the  executorsof  John  Hudson,  as  trustees  under  the 

'"'^^^agc  settlement,  fded  a  bill  in  ecpiity  against  Henry  At- 

"'Oo^  (who,  since  the  death  of  Mrs.  Ann  Mcintosh,  had  posses- 

^^^^  of  the  negroes)  for  the  purpose  r»f  recovering  the  remain- 

1*^  of  the  negroes  contained  in  tlie  marriage  settlement;  and 

^  an  account  for  their  hire.     In   1H48,   Mrs.  Agnes  Smith 

■^"  s  bill  in  e<iuity  against  Henry  Atwood,  as  administrator  of 

^™4  L.  Mcintosh,  for  her  distributive  sliareof  that  estate.  To 

^^  of  these  bills  Atwood  answered,  and  set  up  the  settlement 

•^^Smith  ;  and  the  statute  of  limitations,  in  bar  of  a  recovery. 

^'Oonsent  of  counsel,  the  causes  were  consolidated  and  heard 

S^tlier  in  the  Court  below,  and  it  is  to  the  rulings  of  the 

^ftt  upon  that  trial,,  that  the  ])resent  writ  of  error  is  founded. 

^*i  the  course  of  tlie  investigation,  Atwoo<l  offered  his  writ- 

Iffidavit, ''  That  the  original  relinquishment  from  George  A. 

^  to  defendant,  of  all  his  right,  title,  and  interest  in  and  to 
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John  L.  Mcintosh's  estate  lias  been  lost  or  mislaid  by  deponent^ 
while  on  a  visit  to  Flori<la,  several  years  since;  and  that  after 
diligent  search  nnd  int[uiry  for  the  same,  he  has  not  been  able 
to  find  it",  in  order  to  lay  tlie  foundation  for  secondary  evidence 
of  the  contents  of  the  j)aper.  The  Court  held  the  affidavit  suf- 
ficient for  this  purpose,  and  counsel  for  complainant  excepted. 
Defendant  then  oflered  in  evidence  the  following  paper : 

"  Mr.  Henry  Atwood  having  been  arrested  at  my  instance 
in  Tatnall  county  on  a  charge  of  assaidt  and  battery,  and  Mr. 
Atwood  and  myself  having  come  to  a  compromise  and  settle- 
ment of  our  controversies,  I,  therefore,  at  Mr.  Atwood's  re- 
quest, state  that  I  am  satisfied,  and  have  no  further  complaint 
against  him ;  that  I  shall  not  suffer  my  name  to  be  used , 
against  him,  as  prosecutor,  as  to  any  matters  that  took  pli 
in  Tatnall  county ;  and  shall  not,  if  I  can  lawfully  prevent  it 
suffer  the  affair  to  progress  any  further. 

Macon,  4th  Jan.,  1828. 

(Signed)  GEORGE  A.  SMITH." 

The  Court  held  this  paper  to  be  relevant  evidence,  and 
plainant  excepted. 

The  Court  charged  the  Jury,  among  other  things,  "  That  1 
marriage  settlement  negroes  never  belonged  to  the  estate*  -  at" 
John  L.  Mcintosh ;  and  that  towards  those  negroes  Atw«30<( 
never  occupied  the  character  of  Administrator'*. 

To  this  charge  complainant  excepted. 

The  Court  charged,  "  That  at  the  termination  of  the  Ufa  »  '' 
tatc  in  these  negroes,  neither  Mrs.  Smith,  nor  her  heirs  at  IL^tWy 
would  take  the  property  or  any  part  thereof." 

To  this  charge  complainant  excepted. 

The  Court  charged,  "  That  if  the  defendant  (Atwood)  ip. 
fairly  in  tlie  prosecution  of  his  legal  rights,  his  impriseanint- 
of  Smith  was  not  a  sufficient  reason  why  the  release  shoaldjjh'* 
set  aside  for  duress". 

To  this  charge  complainant  excepted. 

The  Court  charged  "  That  if  tlierc  was  a  settlcmeqt  in  Mfc  . 
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conVvith  consent  of  Mw.  Smith,  and  possession  was  taken  un- 
der it,  the  possession  was  adverjJie,  provided  it  was  broii^^ht  to 
her  knowledge ;  and  that  if  brought  to  her  notice  in  ISiJS,  she 
is  of  course  bound — she  being  a  fnne  Hoh\  and  con)]>etent  to 
sue  in  183(i'*. 

To  this  charge  comphiinant  excepted. 

The  Court  charged,  ''  That  the  answer  of  the  defendant  (At- 
•wood)  in  response  to  the  bill,  as  to  the  release  from  Smith  to 
^twood,  of  4th  Jan.  1828,  was  responsive,  and  as  such,  evi- 
dence of  such  release". 

To  this  charge  complainant  excepted.     Upon  this  point  the 

l>ill  charged  that  Atwood  was  in  possession  of  the  negroes  and 

**  claimed  the  same  by  doubtful  and  inconsistent  titles",  and 

"fco which  the  complainants  *' consider  he  had  no  ri;rht  or  claim 

■tc^wrve  as  administrator."     In  the  interrogating  part  of  the 

'>ill,  he  was  required  to  state  '*  To  whom  the  said  negroes  did 

"Olong",  and  ''  Throuffh  whom,  and  by  whom,  and  by  what  title 

**^  now  claims  and  holds  the  same".     In  his  answer,  the  defen- 

--.     **^ at  set  up  his  claim  through  the  release  executed  by  Sniitl>. 

.  The  Court  charged,  that  '*  The  Statute  of  Limitations  is  a 

,^^*  to  complainant's  right  to  recover  negroes  included  in  the 

,  **^-iTiage  settlement". 

tTo  this  charge  comphiinant  excej>te<l. 

■       ^'pon  these  several  exceptions,  error  has  been  assigned, 
't. 

■^  -^UBB8  k  DkLyox  for  idaintift'in  error. 
i^^3^W  for  defendant  in  error. 

!  the  Court. — Starxks,  J.,  delivering  the  opinion. 


^1.^  While  the  trial  of  this  cause  was  progressing,  as  a  foun- 

^fltiA  for  secondary  evidence,  the  defendant  in  error  tendered 

dSda^dt  made  by  him  to  the  effect,  that  a  release  which  he 

4  obtained  from  George  A.  Smith,  the  husband  of  the  com- 

l^yai  Agnes  Smith,  had  been  lost  or  mislaid  by  him  when 

V^lfnt  to  Florida,  and  that  after  diligent  scarc\i\\o  couiVA  *--'- 
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bore*  ^to  at  Macon,  on  the  4th  of  January,  1^28,  ;md  ucknowl- 
cdgod  a  settlement  of  controversies  between  these  persons, 
^lii<5li  may  have  been  the  contrnversieH  arising  out  of  the  mat- 
*®^c^  involved  in  the  present  case.  The  instrument,  then,  so 
far  a^  it  went,  Avas  proper  in  this  point  of  view,  for  the  cousid- 
^*^t:ion  of  the  jury. 

t3-]  The  next  question  for  our  consideration,  is  raised  upon 

taat;   portion  of  the  charge  of  the  Court,  in  Avliicli  his  Honor  in- 

'^^^^oted  the  jury  that  by  the  execution  '*  Of  tl»e  marriage  set- 

tletiient^  the  title  (to  the  negroes  therein  contained)  passed  out 

^  Jolm  L.  Mcintosh  to  the  trustees"  ;  and  that  the  negroes  in 

Vacation  *' Never  belonged  to  the  estate  of  John  L.  Mcintosh: 

^^B^tls  these  negroes  the  defendant  never  had  occupied  the 

^^racter  of  administrator:  wlien  tlie  coverture  closed,  the 

•'^'^■t  was  executed",  &c.     That  ncitlicr  Mrs.  Smith  nor  her 

**®^  would  take  the  i)roperty,  but  '•  At  her  death  it  would 

P*«8  to  the  right  heirs  of  John  L.  Mcintosh". 

This  was  a  deed  of  marriage  settlement,  by  Avhich  the  hus- 
■•*id,  John  L.  Mcintosh,  conveyed  the  negroes  therein  named 
^  certain  trustees,  the  survivor  or  survivors,  and  their  reprc- 
*®?^tatives,  in  consideration  of  a  contemplate<l  marriage  with 
^W^ea  Harrcll  (now  the  complainant  Mrs.  Smith)  '^  To  the  use 
•"^  behoof  of  Agnes  Ilarrell,  the  intended  wife  of  the  said 
•^^^  L.  Mcintosh,  during  her  natural  life",  and  after  her 
■^•th  in  trust  "  To  and  for  the  use  and  behoof  of  the  child  or 
*'fldrrai"  of  the  husband  and  wife ;  and  in  default  of  such  i»- 

"^  it  was  therein  and  thereby  contracted,  that  "  The  property 
.*<>ldd  revert  and  become  the  property  of  John  L.  Mcintosh, 

W  bem  and  assigns  forever". 

f  Ife.  'Ifc  will  be  observed,  that  the  words  '^  To  the  sole  and  separate 
r«F  *****  ^  *^®  ^^®  *^®  wanting  in  this  instrument.  But  it  is  to 
*•  ^DtSanred  from  the  character  of  the  conveyance,  (being  a  set- 
"••teit  by  husband  upon  wife)  that  the  life  interest  conveyed, 
li^ait^iided  as  a  separate  estate.  This  presumption,  however, 
^tajtendno  further  than  that  coverture;  for  it  relates  to 
"%!  oaly,  and  there  is  nothing  in  the  instrument^  or  tbc^  c\i- 
,     TOi,.  XIK.  62 
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Smith)  and  the  interest  of  the  heir  of  John  L.  Mcintosh,  which 
efore  was  contingent,  became  at  once  a  certain  and  vested  in- 
Brest  in  the  nature  of  a  remainder,  taking  effect  in  Mrs.  At- 
'Dod  (the  wife  of  defendant)  as  the  person  who  would  answer 
\e  description  of  right  heir  to  Jo  Jin  L.  Mclntoihj  if  living  at 
br  termination  of  the  life  estate^  subject  to  be  divested  in  favor 
f  any  other  person  y  who,  upon  the  death  of  Mrs.  Mclntoshj 
)iiffht  answer  that  description.     (4  Kenfs  Com.  201,  202.) 

Of  comrsc  Mrs.  Smith  could  nut  answer  such  description,  as 
le  case  is  put  upon  the  predicate  of  her  death.  John  L.  Mc- 
iitosh  too,  being  dead,  the  property  could  not  revert  to  him  ; 
Bt  must  take  the  other  direction  specified,  vii :  vest  in  his 
qirs. 

Jt  could  not,  therefore,  become  property  of  his  estate  in  any 
aiiit  of  view — ^his  administrator  could  have  no  authority  over 
;  And  the  charge  of  the  Court  was  correct  on  these  points. 
£4.]  It  is  also  insisted,  that  the  Court  erred  in  charging  that 
m  complainant,  who  sues  for  the  recovery  of  the  negroes  con- 
^Eied  in  the  marriage  settlement,  and  in  the  possession  of  At- 
pod,  is  barred  by  the  Statute  of  Limitations,  if  the  possession 
BB  taken  under  the  release,  and  was  held  adversely  by  the 
mplainant.     To  this  charge  we  can  see  no  valid  objection. 
!rhe  question  was  put  upon  the  distinct  fact  of  adverse  pos- 
■sion.     Under  the  views   we  have  already  expressed,  the 
W  'estate  in  these   negroes  took  effect  fully  in  Mrs.  Smith, 
sen  she  became  discovert.     It  vested,  then,  in   her  second 
isband,  when  she  again  became  covert.     lie  had  the  right  to 
innate  the  same,  and  if  he  did  so  by  the  contract  with  At- 
Idd,  possession  adverse  to  the  complainant,  when  she  again 
oone  discovert,  was  taken  under  such  alienation  of  this  prop- 
^,'^^^  Statute  commenced  to  run  against  her ;  and,  as  ap- 
prtsJ^y  the  facts  in  the  record,  operated  a  bar  to  the  claim. 
Whb  next  question  which  is  presented  in  this  record,  arises 
t  of  the  alleged  execution  of  the  release  or  assignment,  to 
iUk  reference  has  been  made. 

^}  ^^  ^  insisted,  that  the  Court  below  erred  in  charging, 
•t  proof  of  such  instrument  might  be  furnished  by  the  an-^ 
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rcr,  if  the  same  were  responsive  to   the  allegations  of  the 
ill ;  and  that  the  answer  on  this  subject  was  so  responsive. 

In  the  first  of  these  bills,  the  defendant  is  called  on  to  say, 
'  By  what  pretended  claim  he  refused  to  give  possession"  of 
the  property,  &c.     In  the  si»cf»nd,  he  is  required  to  state  "  Up-  _ 

on  what  pretences  he  refused  to  give  up  such  possession*',  ke.  ^ 

When,  therefore,  he  replies  to  those  calls,  whether  there  was  ,^^ 
anything  in  other  parts  of  the  bill  which  laid  the  foundation  ^«-^ 
for  thera  or  not,  setting  forth  the  release  as  the  claim  which  he    — ^^ 

was  asserting,   and   by  reason  of  which   he  refused  to  deliTer-^K- 

possession,  he  directly  responded. 

It  is  true,  that  if  a  complainant  does  not  lay  the  fonndatioitLM,   — 
for  an  interrogatory  which  he  addresses  to  the  defendant,  it^r-  _ 
the  stating  or  charging  portions  of  his  bill,  such  defendant  L^E:    :^ 
not  required  to  answer  the  interrogatory.     But  if  a  complaiirrr^^c:^ 
ant  do  insert  such  interrogatory  wrthout  such  foundation,  tmrrz^e 
does  so  at  his  peril,  if  the  same  relate  to  the  matter  in  iasa^^^^  . 
and  he  must  be  bound  by  a  pertinent  answer.     A  differe^:-     -^at 
rule  would   encourage  an   unscrupulous   pleader  to  take  ti^  M:Me 
chances  of  a  favorable  answer  to  a  fishing  interrogatory;  9l  s^^c^d 
if  the  answer  was  such  as  was  not  wanted,  then  to  object,      <:>ii 
the  ground  that  liis  own  interrogatory  was  not  authorized. 

It  is  urged  that  the  answer  is  not  responsive  on  this  po^r^^, 
because  the  defendant  is,  by  this  release,  setting  up  matter*  mm 
Ins  answer  by  way   of  discharge ;  and  that  such  matter  mvu9t 
therefore  be  proven,     rudoubtcdly,  a  bill  may  be  so  framed ^s 
not  to  call  for  matter  in  discharge,  and  while  asking  for  disw^i^- 
cry  as  to  the  matters  on  which  discovery  is  needed  for  the  GOir:s*" 
plainant ;  yet  avoiding    to  call  for  matter  in  discharge.    I^*^ 
«uch  event,  it  may   i)erhaps   be  successfully   contende<i,  tluUi--^ 
such  matter,  if  set  forth  in  the  answer,  is  not  responsive;  »bC:^^ 
must  be  otherwise  proven.     But  this  bill,  so  far  aa  these  inter-^^"^**" 
rogatories  are  concerned,  is  (probably  designedly  so)  diffenmt-^-^ 
ly  framed, 

[0.]  Objeciion  was  made  to  this  release,  on  the  gronnd  thit^'' 
the  same  was  o))taiiKMl  by  duress  ;  and  that  the  Court  erred  iii^^^ 
cijarging  the  jury,  that  if  the  tlefendant  was  fairly  in  the  pn»-^^ 
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«>cation  of  his  legal  rights,  the  imprisonment  of  Smith  was  not 
sufficient  to  authorize  the  setting  aside  the  release. 

It  is  now  urged,  that  admitting  the  arrest  was  legal ;  yet  the 
defendant  may  have  used  a  legal  arrest,  to  the  unfair  and  ille- 
gal purpose  of  extorting  a  settlement  of  controversies  advan- 
-tageous  to  himself.  The  record  shows,  that  the  language  of 
the  Court  was,  that  "  If  the  defendant  was  onit/  fairly  in  the 
prosecution  of  his  legal  rights  by  imprisoning  Smith,  the  re- 
lease cannot  be  set  aside  on  that  ground.*'  Defendant  could 
"not  have  been  fairly  in  the  prosecution  of  his  legal  rights  anly^ 
if  he  were  using  a  legal  arrest  for  an  unlawful  purpose ;  and  %o 
"ire  think  the  Court  must  have  been  understood  by  the  jurj'. 

[7  ]  Upon  the  subject  of  the  release  or  relinquishment  in 
qnesti(Hi,  the  Court  further  charged  the  jury,  that  if  the  re- 
linquishment was  made  *'  AVith  her  (Mrs.  Smith's)  consent,  she 
is  barred  and  forever'* ;  and  this  is  assigned  as  error. 

This  charge  was  made,  as  appears  by  the  record,  in  connec- 
tion with  a  consideration  of  the  right  of  complainant  in  tho 
second  bill,  to  recover  her  distributive  share  in  the  estate  of 
John  L.  Mcintosh. 

It  was  contended  that  tliis  relinquishment,  if  fairly  obtain- 
ed from  Smith,  was  of  property  which  he  had  not  reduced  into 
possession,  in  which  the  wife  was  entitletl  to  her  right  of  survi- 
▼orship,  and  out  of  which  to  an  equitable  provision. 

It  is  known  that  there  is  a  difference  between  the  wife's 
•  right  of  survivorship,  and  her  equity,  as  it  is  commonly  called. 
The  first  may  be  assigned  by  the  husband,  for  a  valuable  con- 
sideration, without  her  consent.  [Clancy  on  Ilmh.  cf  W, 
104.  Schuyler  vs.  Iloyle,  :>  John.  Ch.  IL  105.)  The  second 
cannot  be  assigned,  except  with  her  consent.  And  this  con- 
sent is  required  to  be  manifested  in  a  certain  formal  way. — 
(Ctoiwjr,  687.) 

Now  this  assignment  or  relin([uishnient  by  Smith  to  the  de- 
fendant, effectually  disposes  of  tlio  wife's  right  of  survivorship 
to  her  share  in  this  estate,  according  to  this  rule,  even  without 
her  consent.  It  dues  not,  however,  appear  that  her  consent  at 
the  time  of  assignment,   to  part  with  the  right  to  an  equita- 
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ble  provision  out  of  the  property,  has  been  manifested  in  An 
formal  way,  ordinarily  required  in  such  cases.  But  it  maj 
well  be  held,  that  if  she  gave  her  consent  to  this  settlemeiH 
between  her  husband  and  Atwood,  and  knew  that  the  former  r^ 
ceived  and  retained  certain  negroes  in  pursuance  of  the  settle- 
ment, and  for  many  years  after  she  was  discovert  acqniesoed 
in  this  arrangement,  and  took  no  steps  to  assert  her  claim,  itk 
now  right  and  just  that  she  should  be  estopped  from  insistuig 
on  her  equity,  as  to  the  negroes  retained  by  Atwood.  Whether 
or  not  she  did  give  such  consent,  and  thus  acquiesce  in  the  ar- 
rangement, was  a  fact  to  be  determined  by  the  jury ;  and 
submitted  to  them. 

It  was  urged  by  the  counsel  for  the  plaintiff,  that  there 
no  evidence  in  the  record,  going  to  show  such  consent  and  ae> 
quiescence. 

"We  think  otherwise.  There  was  evidence  to  this  effect :  1- 
In  the  statement  (which  was  admitted  to  be  in  proof)  that  Mn» 
Smith  was  in  Macon  at  the  time  of  her  husband's  arrest  aai 
imprisonment,  on  the  4th  January,  1828 ;  from  which,  it  Sb 
fair  to  presume  that  she  knew  of  the  controversy  about  tlie 
negroes — its  character  and  settlement,  by  which  her  husband 
was  discharged.  2.  In  the  fact  that  certain  of  these  negroei 
afterwards  continued  to  remain  in  her  husband's  possessioBi 
without  claim  from  defendant,  until  purchase  of  them  by  that 
husband.  3.  That  Scott  Cray  relates  a  conversation  which  he 
had  with  her  presently  after  this  sale,  in  which  she  spoke  of  it, 
and  expressed  her  satisfaction  that  the  negroes  were  going 
back  to  their  old  home.  4.  The  acquiescence,  for  a  considerable 
time,  continued  after  she  became  discovert,  though  having  the 
knowledge  of  which,  the  above  facts  may  be  considered  sugu 
gestive.  These  were  facts  and  considerations  to  which  the  jn- 
ry  may  very  properly  have  looked,  for  evidence  of  the  consent 
i^oken  of  by  the  Court. 

[8.]  But  it  was  also  contended  for  the  complainant,  that  as 
to  thb  distributive  share  of  the  estate  of  John  L.  Mclntodi, 
the  defendant  occupied  the  relation  of  trustee,  and  the  Staf^. 
ute  cannot  be  allowed  to  run  between  him  and  his  eettui  ipm 
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tnut.  Admitting  that  the  facts  show  that  the  defendant  was 
Administrator,  as  alledgcd  ;  yet  they  also  sliow  that  he  was  the 
aBsignee  of  Smith ;  and  it  was  left  for  the  jury  to  decide 
whether  or  not  this  was  with  the  consent  of  the  complainant. 
If  tliis  was  found  to  be  so,  then  he  was  holding,  and  claiming 
to  hold,  by  virtue  of  this  assignment ;  and  tliis  was  possession 
adverse  to  the  claim  of  complainant.  The  charge  of  the  Court 
was  therefore  right,  that  if  this  was  found  to  be  true  by  the 
jury,  and  Mrs.  Smith  had  knowledge  of  it,  the  Statute  ran  in 
Atwood*B  favor,  notwithstanding  his  character  as  administra- 
tor ;  inasmuch  as  Mrs.  Smith  was  a  feme  sole,  from  1836, 
and  might  have  brought  suit  against  him. 

[9.]  There  was  a  general  assignment  of  error  on  the  whole 
obarge  of  the  Court,  without  specification.  We  are  of  the 
opinion  that  this  is  not  a  proper  assignment,  where  there  are 
many  points  involved  in  the  charge.  It  is  the  privilege  of  the 
plaintiff  in  error  to  except  to  the  whole  charge  if  he  please  ; 
but  in  such  case,  he  must  sjiecify  in  the  assignment  of  errors, 
the  several  portions  of  the  charge  relating  to  distinct  points, 
to  which  he  excepts.  The  assignment  of  errors  is  intended  in 
this  way  to  be  productive  of  convenience,  and  in  advance- 
ment of  justice;  and  hence  the  rule  requiring  it. 

We  believe  that  we  have  considered  all  the  material  points 
diacnssed  for  the  plaintiff  in  error ;  but  if  we  have  not,  we  are 
Bare  that  we  have  expressed  our  opinions  upon  all  that  properly 
appear  in  the  assignment  of  errors. 

Judgment  afRmied. 
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No.  60. — Joiix  Williamson,  Executor  of  Henry  Taylor,  de- 
ceased, plaintiff  in  error  vs.  Gilbert  A.  Wilkins  and  his 
Wife,  defendants  in  error. 

[1.]  Executors  and  udniinistrators   arc  entitled  to  coninussions  for  payiag 
.  out  Ifif/acieJi  as  well  ns  dfhttt,  to  be  eharjred   on  the  assets  in  their  hands, 
providcil  there  be  any  penerul  estate ;  and  if  not,  then  legacies  aa  well  as 
djebts,  are  to  abate  />ro  tan  to. 

[2.]  Trustee:*  are  entitled  to  commissions  for  receiving  and  paying  out  div- 
idends on  I^ank  and  other  stocks. 

[3.]  In  decidin^r  whether  a  trustee  shall  retain  the  possession  and  manage- 
mcnt  of  the  trust  estate,  against  the  e([uitable  tenant  for  life,  Courts  will 
Itc  governed  mainh'  by  the  general  scope  and  object  of  the  trust  j  and  the 
nature  of  the  duties  which  the  trustee  is  required  to  discharge. 

[4.]  Courts  will  invest  the  etjuitable  tenant  for  life,  with  the  j>ersonnI  posrci- 
sion  and  occupation  of  property,  as  in  the  case  of  a  family  re^iidence  or 
family  servants,  where  it  will  be  beneficial  or  requisite  for  it5  due  ci\joyment. 
('ourts  will  interfere  more  reliutanily  to  take  the  <lirection  and  disposition, 
of  the  estate  out  of  the  hands  of  the  trustee,  where  the  surrender  of  the 
corpus  might  endanger  its  security  ;  or  where  the  equitable  tenant  for  lif^' 
is  a  feme  wrrrt,  i'or  whose  [)ersonal  protection  it  is  beat  that  the  estate 
should  continue  in  the  possession  and  under  the  control  of  the  trustee. 

[5.]  The  provision  of  the  Statute  of  the  State,  which  allows  a  trustee  U> 
charge  commissions  where  he  performs  service,  does  not  annul  the  general 
doctrine  resulting  from  the  relation  of  trustee  and  f^jt^/Zyi/*  ^/-wjt^;  norahro- 
gate  the  equitable  jurisdiction  of  a  Court  of  (-hanc-en-  over  the  some; 
ichich  juriadiclion  it  eictedimjhf  hroad. 

In  Equity,  in  Chatliam  Superior  Court.     Decision  on  de- 
murrer, by  Judge  Fleming,  at  Chambers,  Doc.  30th  1853. 

.Gilbert  A.  Wilkins  and  his  wife,  Mary  C.  Wilkins,  filed  a 
bill  against  John  Williamson,  as  executor  of  Henry  Taylor,  ' 
deceased,  showing  that  by  the  will  of  testator,  the  sum  of 
J30,000  was  bequeathed  to  Mrs.  Mary  C.  Wilkins,  to  be  in- 
vested in  Bank  Stock,  the  dividends  of  which  were  to  be 
paid  to  the  said  Mary  C.  during  her  life  ;  that  the  invcstmeilt . 
was  made  by  the  executor ;  and  the  dividends  regularly  drawn 
and  paid,  he  deducting  his  commissions  therefrom.  The  pnj€r 
was  for  an  account  of  the  commissions  thus  deilucted ;  add 
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that  they  be  refunded  to  complainants ;  and  that  in  future  she 
be  allowed  to  draw  the  same  directly,  and  without  the  inter- 
vention of  the  executor.  On  demurrer,  the  presiding  Judge 
held  that  John  Williamson  acted  as  to  this  fund,  as  the  execu- 
tor of  Henry  Taylor ;  and  that  his  commissions  should  not  be 
taken  out  of  the  dividends,  but  be  charged  against  the  general 
estate  of  the  testator;  and  for  this  reason  overruled  the  de- 
murrer.    This  decision  is  assigned  as  error. 

G.  Owens  &  McAlmstkr  for  plaintiff  in  error. 

Law  &  Bartow,  for  defendant  in  error. 

Bif  the  Court. — Lumpkix,  J.,  delivering  the  opinion. 

Henry  Taylor,  by  his  will,  among  other  bequests,  directed 
his  executors  to  invest  ^30,000  in  Bank  Stock,  in  one  or  more 
of  the  Banks  in  Savannah,  State  of  Georgia,  the  dividends 
fiptMn  which,  to  be  paid  regularly  as  they  were  declared,  to  his 
wife,  Mary  Caroline  Taylor,  during  her  natural  life,  and  after 
her  death,  to  be  divided  among  her  children  by  him,  share  and 
share  alike ;  and  if  only  one  survived  bis  wife,  the  whole  to 
go  to  that  child. 

The  testator  appointed  John  P.  AVilliamson  and  others,  ex- 

ecators  in  trust  of  his  said  will.     John  P.  AVilliamson  alone 

qualified  in  Georgia.     He  died,   leaving  Henry  McCalpin  and! 

J<An  Williamson  his   executors.     Henry   McCalpin  and  John 

Williamson  having  qualified  on  the  will  of  John  P.  Williamson, 

and  not  having  renounced  the  executorship  devolved  upon  them 

fcy  law,  of  their  testator's  testator,   became  the  executors  of 

.  Henry  Taylor,  deceased.     Henry   McCalpin  and  John  Wil- 

liiAmsbn  filed  their  bill  for  direction,  in  the  Superior  Court  of 

CSiaitham  county ;  under  which  a  decree  was  rendered,  dispos- 

ini;  of  all  of  the  assets  in  their  hands,  belonging  to  the  estate 

,<^  fienrj  Taylor,  deceased.     And  among  other  things,  they 

*  %vrt  (nrdered  to  set  apart  one  hundred  and  fourteen  shares  of 

1019  ptodc  of  the  Bank  of  the  State  of  Georgia,  on  which  one 

-,%Hndred  ddUrs  per  share  had  been  paid ;  and  one  Viuivdx^ 

VOX-  xwr.  S3 
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an<l  ei;rhty-<!ix  shnivs  of  the  stock  of  tlie  Central  Rail  Road 
k  Banking  Company  of  Goorjiia,  on  which  one  hundred  dol- 
lars per  share  ha»l  been  paid,  as  the  fund  of  $30,000 ;  the  div- 
idends whereon,  were  to  be  ]vai«l  to  Mrs.  Mary  C.  Wilkins,  for- 
merly Mrr*.  Mary  Caroline  Taylor,  for  life,  according  to  the 
will  of  her  deceased  hu.^band,  Henry  Taylor. 

Henry  McCalpin  died,  and  John  Williamson  thereby  be(»ine 
the  sole  executor  of  Henry  Taylor  in  (Jeorgia. 

The  §^50.000  were  invented  in  Ptock  of  the  different  Banks  of 
Savannah,  according  to  the  will  of  Henry  Taylor,  and  the  de- 
cree of  the  Court  rendered  thereon. 

Mr.  WillianifHon  charged  commissions  at />  per  cent,  (that 
21  for  receiving  and  the  like  amount  for  faying  out)  upon 
dividends,  claiming  the  right  under  the  will  and  under  the  la^ 
to  receive  and  pay  out  the  dividends,  and  to  charge  the 
commissions.     A  bill  was  filed  by  Mrs.  Wilkins  and  her 
cnt  husband,  Gilbert  A.  Wilkins,  to  compel  Mr.  Williamsons^ 
pay  to  Mrs.  Wilkins  the  amount  of  the  commissions  so  retain^i^ 
by  him  out  of  her  legacy  ;  and  to  execute  a  power  of  attomej 
to  her,  to  re<»eive  the  <lividends  herself,  in  order  that  she  mmj 
be  fr(»ed  from  said  pretended  claim  in  future. 

To  this  bill,  a  general  demurrer  was  filed ;  and  upon  the  Bt- 
gument  of  the  dcnnirrer.    Judge  Fleming   decided   that  Mr.       *i 
Williamson,  in  this  business,  was  acting  in  his  character  of  «-       J 
ccutor,  and  that  he  was  entitled  to  commissions ;  but  thatthfl^ 
must  be  i)aid  out  of  the  general  estate  of  the  testator;  and 
could  not  be  charge<l  on  the  legacy,  so  as  to  cause  an  abito- 
ment  thereof.     In  other  words,  that  Mrs.  Wilkins  was  entitbd      ' 
to  her  whole  legacy,  undiminished  by  the  charge  of  these  CQtt*' 
missions. 

The  Judge  places  his  decision  upon  the  Statute  of  the  SWe* 
to  be  found  in  CohUa  I)i(jc%t^  P^W^  ^^"^^  which  is  as  follows :  "S 
shall  and  may  be  lawful  to  and  for  all  and  every  executor  aad 
administrator,  guardian  and  truHtee^  for  his,  her  and  their  flM^ 
trouble  and  attention,  in  the  execution  of  their,  or  ^ithercf 
their  several  duties  and  trusts,  to  take,  receive  or  retain  «•  Iv' 
and  their  hands,  a  sum  not  exceeding  fifty  shillings  for 
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liondred  pounds,  &c. ;  and  the  like  sum  of  fifty  shillings  for 
'«very  hundred  pounds  which  lie,  she  or  they  shall  pay  away 
iu  debts,  Icffaciett,  or  otherwise,  except  in;:^,  &c. :  provided,  that 
no  executor,  administrator,  guardian  or  truHtve^  who  is  or  may 
"be  creditor  of  any  testator  or  intei«tate,  or  to  whom  is  or  may 
le  left  or  bequeathed,  any  sum  or  sums  of  money  or  other  es- 
tate or  effects,  shall  be  entitled  to  any  reward  or  commissions 
lor  the  payment  or  retaining  to  themselves  any  debts  or  lega- 
cies, any  law,  usage  or  custom  to  the  contra  rv,  not  withstand- 
ing." 

Now  our  learned  brother  comments  upon  this  Act  in  this 
"Wise :  '•  According  to  my  understanding  of  this  Statute,  an 
executor  is  as  fully  authorized  to  charge  commissions  on  the 
payment  of  a  legacy,  as  on  the  payment  of  a  debt.  The  law 
'^  is  explicit  that  the  executor  ahall  '  Have  fifty  shillings  on  eve- 
-ry  hundred  pounds  which  he  may  pay  away  in  debts,  legacies^ 
-«r  otherwise*.      No   one  doubts  the  right  of  an  executor  to 

*  eharge  commissions  on  the  payment  of  a  debt.     And  yet,  un- 

•  der  this  Statute,  I  would  as  soon  doubt  his  right  to  charge 
commissions  on  the  ])ayment  of  a  debt  as  a  legacy.  For  the 
yery  words  of  this  Act  which  gives  him  the  right  to  charge 

'  commissions  on  the  payment  of  one,  equally  authorizes  him  to 
enlarge  commissions  on  the  payment  of  the  other.     In  regard 

.^  to  the  right  then,  to  charge  comutissions,  the  executor  stands 
to  llBgacies,  precisely  as  he  does  to  debts.     Whatever  rights  he 

^  lutf  in  regard  to  debts,  he  has  the  same  rights  in  regard  to 
lq;acie8. 

•*■«:  ■**  What,  then,  arc  the  rights  of  executors,  as  to  commissions, 
in  the  payment  of  debts  ?     Most   clearly,   he  is  entitled  to 

"  ^|iar^e  commissions^:  but  who  ever  heard  that  the  creditor  had 
to  pay  these  commissions  ?  Is  not  the  creditor  entitled  to  his 
phoU  debt,  undiminished  by  the  commissions  of  the  cxecu- 
.  Jwr?  Undoubtedly  he  is.  Now  is  there  anything  in  the  Stat- 
ttjbe,  ahowing  or  tending  to  show,  that  the  legatee  is  in  any 
wonocoi^dition  than  the  creditor ?  Is  not  the  legatee  enti- 
"^kA,  to  receive  his  whoU  legacy y  undiminished  by  the  commis* 
oC].thje  executor?     I  cannot  doubt,  that  if  the  credillT  is 
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entitled  to  his  whole  <lobt,  that  the  legatee  is  equally  entitled 
to  this  whole  legacy." 

[1.]  We  concur  fully  with  the  presiding  Judge,  that  Mr. 
Williamson  is  entitled  to  his  commissions,  for  receiving  and 
paying  out  these  semi-annually  accruing  dividends.  And  that, 
too,  whether  he  acted  in  this  business  as  executor,  or  was  as 
to  this  legacy,  a  nu^rc  tnnftrc^  according  to  the  case  of  Byreh- 
all  v»,  Bradford,  (i\  Madd,  13,)  where  it  was  held,  that  idien 
an  executor,  who  hapj^ens  also  to  be  named  a  trustee  of  a  leg- 
acy to  he  laid  out  in  stock,  has  fully  administered  the  estate 
and  assented  to  the  legacy,  and  retains  the  legacy  in  his  handsj 
not  as  assets  of  the  testator,  but  as  trustee  of  the  legacy,  be  is 
then  no  longer  clothed  with  the  character  of  executor ;  but  is, 
as  to  the  legacy,  a  mere  trustee. 

AVe  agree  also  in  the  opinion  of  the  Circuit  Court,  that  as 
to  the  principle  involved  in  this  controversy,  debts  and  legacies 
stand  on  precisely  the  same  footing.  And  that  the  one  clEUi 
no  more  be  diminished  by  the  payment  of  commissions  than 
the  other.  But  as  it  regards  both,  suppose  there  are  no  other 
assets  out  of  which  commissions  could  be  paid,  would  not  debts 
as  well  as  legacies,  have  to  abate  pro  taido  ?  The  expenses  of 
administration,  among  which  arc  the  commissions  of  the  rep!*- 
sentative,  must  firi<t  be  paid,  whether  enough  be  left  to  satisfy 
debts  and  legacies  or  not.  And  that  is  precisely  the  situation 
of  this  case.  There  is  in  the' hands  of  the  defendant,  Mr. 
Williamson,  no  general  estate  out  of  which  these  commissioiis 
can  be  pai<l.  By  the  decree  of  the  Court,  which  is  made  the 
foundation  of  the  complainant's  bill,  and  behind  which  they  do 
not  seek  to  go,  the  whole  of  the  estate  of  Henry  Taylor,  de- 
ceased, in  the  hands  of  John  Williamson,  tlie  executor,  isu 
distributed.  The  assets  were  fully  administered.  The  legacy 
of  $30,000  left  to  his  wife  by  the  testator,  was  then  segrega* 
ted  from  the  rest  of  the  estate.  For  the  investment  of  dua* 
fund  in  Bank  Stock,  which  was  the  payment  of  this  legacy 
in  contemplation  of  our  Statute,  the  executor  was  allowed  tO 
retain  his  commissions  out  of  the  general  estate. 

£2l]  And  now,  as  to  the  dividends,  if  the  executor  tw  trtfr 
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'  'ftee,  as  the  case  may  be,  i?  not  permitted  to  deduct  his  conimis- 
aons  out  of  this  money,  he  can  get  it  nowliere  else.  NeitH- 
csr  this  J30,000,  nor  any  other  legacy  under  this  will,  will  ercr 
Teturn  into  the  residuum  of  the  estate.  The  remainder  as  well 
£18  the  life  estate  of  the  whole  are  disposed  of.  Wu  cannot 
concnr,  therefore,  in  the  conclusion  that  Mrs.  Wilkins  is  enti- 
"tied  to  receive  the  dividends  on  the  Bank  Stock,  undiminished 
Tjy  the  commissions  which  have  been  retained  thereon.  Even 
if  .there  were  any  general  estate  upon  which  these  commissions 
night  be  charged,  the  justice  of  directing  it  to  be  done,  might 
"veil  be  questioned ;  the  service  being  rendered  for  the  exclu- 
sive benefit  of  a  particular  legatee. 

[3.]  The  only  inquiry  which  remains,  is  as  to  the  relief 
sought  by  the  bill.     Ought  it  to  be  granted  ? 

The  right  of  a  tnistee  to  retain  the  possession  and  manage- 
ment of  the  trust  estate,  ngainst  the  equitable  tenant  for  life, 
is  frequently  the  subject  of  controversy.  And  Courts,  in  de- 
ciding this  question,  will  be  governed  mainly  by  the  general 
scope  and  object  of  the  tnist,  and  the  nature  of  the  duties 
^hich  the  trustee  is  required  to  discharge.  {Uill  on  Tm^teeSj 
273.) 

[4.]  Were  the  effort  here,  to  take  the  corpus  of  this  fund  out 
t)f  the  hands  of  the  trustee,  and  to  deliver  it  over  to  the  cestui 
^ue  tru9t ;  or  would  the  payment  of  the  dividends  directly  to 
jlrs.  Wilkins  by  the  IJanks,  defeat  the  object  of  the  testator 
in  setting  apart  this  fund  for  the  benefit  of  his  wife,  we  should 
leel  more  reluctant  to  take  the  direction  and  disposition  of  the 
fiuid  out  of  the  hands  of  the  trustee.  But  the  bill  does  not  seek 
to  disturb  the  corpus.  That  remains  under  the  power  and  pro- 
tection of  the  trustee.  And  as  to  any  guaranty  that  the  Court 
^nay  have,  that  Mrs.  Wilkins  shall  enjoy  the  bounty  thus  pro- 
dded by  her  former  husband,  can  it  make  any  difference  wheth- 
er she  receipts  for  the  dividends  in  person^  as  the  bill  prays  she 
nlay,  or  that  the  trustee  shall  continue  to  do  so,  giving  her  a 
cliiKsk  upon  the  Bank  for  the  amount,  minus  five  per  cent,  his 
commissions? 

We  mtist  say,  that  we  can  see  no  reason  for  thus  saddling 
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ust  estate  with  this  he.ivy  incumbrance,  throughout  its 
.on  and  continuance,  for  a  wholly  unnecessary  service- 


estate  was  created  for  the  benefit  of  Mrs,  Wilkins  and  not^Of^ 
if.  Williamson. 

.'  a  Court  of  Equity  will  put  the  tenant  for  life  in  the  per— -y^cr 

il  possession  and  occupation  of  property,  if  it  be  beneficiar,rxx£> 

requisite  for  its  due  onjoyment,  as  in  the  case  of  a  famiij^ffra 

adcnce  or  slaves,  as  it  undoubtedly  will,  much  more  will  itx        t 

/  that  which  asks  no  surrender  of  the  corpus;  whieh  inYolTet^>^^J'. 

le  trustee  in  no  responsibility,  and  which  can  endanger  thtx'jC*^ 

ights  and  interests  of  no  one. 

[5.]  It  has  been  contended,  that  to  grant  the  prayer  of  thcf  ^  jj 
complainants,  would  be  to  interfere  with  the  Statute  of  Uri"^  ^ 
State  already  cited,  and  which  allows  a  trustee  to  charge  coirx-^:^  ^^^ 
missions.     And  true  it  is,  that  when  he  performs  a  sonice,  T  ^ 

is  entitled  to  be  paid.     But  it  would  be  strange  indeed,  if  thriC^^ 
fact  should  annul  the  whole  doctrine  resulting  from  the  re".^j_^4, 
tion  of  trustee  antl  cestui  que  trust ;  or  abrogate  the  equita^....^&]g 
jurisdiction   of  a  Court   of   Chancery   over  the  same.     ^I^^Rbe 
length  and  breadth,  heighth  and  depth  of  this  jurisdictioi^K^y  ig    . 
perhaps  not  yet  fully  comprehended  by  the  profession  in  ^  liii 
State.     It  is  certainly  broad  enough  to  authorize  the  Cour^      to 
grant  the  relief  sought  in  this  case. 
Judgment  affirmed. 


No.    61. — Eldridge  a.  Tippins,  plaintiff  in  error  tw.  Tl^^^ 
State  of  Georgia,  defendant  in  error. 

[1.]  In  simple  Larceny,  the  thief  may  be  tried  in  any  county  in  which  he«^^ 
be  found  in  ])Osse.Sition  of  the  stolen  goods :  but  a  trial  in  one  county  witt^^ 
a  bar  to  a  trial  in  every  other. 

Indictment  for  Larceny  in  Columbia  Superior  Court,  n^ 
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lotion  for  new  trial.      Decided  by  Judge  Holt  at  Cham- 
era,  January  2nd,  1854. 

Eldridp^o  A.  Tippins  was  placed  upon  trial  under  an  indict- 
icnt  for  the  Larceny  of  a  bale  of  cotton  in  the  County  of  Ool- 
mhia.  lie  pleaded  ^^aKtrcfois  acquit^''  and  in  support  there- 
r,  introduced  the  exemplification  of  the  record  of  an  indict- 
lent  and  trial  in  ItiehmojuJ  County,  for  the  larceny  of  the 
une  bale  of  cotton  :  on  which  trial,  he  was  found  '*  not  ijuil- 
f"  The  presiding  Judfre  held  the  former  fic([uittal  in  Rich- 
lond  County,  no  bar  to  the  indictment  in  Colum])ia  County. 

A  motion  for  a  new  trial  was  made,  upon  that  groun<l,  alone, 
Wch  being  refused,  is  now  brought  before  this  Court  for  review. 

Rogers  for  plaintiff  in  error. 

Att'y  General,  Shewmake  for  defendant  in  error. 

J5y  the  Court. — Bennincj  J.,  delivering  the  opinion. 

(1.)  The  question  is  whether  the  Court  below  erred  in  holding 
(Vit  an  acquittal  for  simple  larceny  in  one  county,  is  not  a  bar 
>  s  prosecution  for  the  same  larceny,  in  another  county. 

In  1784,  Georgia  adopted  as  much  of  ''  The  common  laws  of 
Sngland"  as  was  not  contrary  to  the  Constitution,  Laws  and 
>rm  of  Government,  then  established  in  the  State.  {Pr.  Dig. 
TO.) 

According  to  the  Common  Law,  all  offences  are  '*to  be  iriquir- 
dinto  as  well  as  tried  in  the  county  in  which  the  fact"  is  commit- 
jd.  (4  Blark  Com.  005.  2  IJast  Cr.  Law  771, 2.  liutt.  on 
JrimcB  173.)  And  as  to  the  offence  of  larceny,  the  fact  is  consid- 
red  as  committed  in  each  and  every  county  into  which  the 
bief  may  pass,  having  the  stolen  goods  in  possession.  (20  IbiiL ) 
Ee  may  therefore  be  tried  in  any  one  of  the  counties  into  which 
9*  may  so  pass.  (20  Ibid.)  The  crime  is  regarded  as  com- 
letely  committed  in  all  its  parts  in  each  county ;  as  much  so  in 
b%  Itfst  county  as  in  the  first.  And  yet  it  does  not  become  a 
ftnr.ind  distinct  crime  at  any  point  on  its  way,  but  it.  continues 
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be  the  811111C  crime  from  beginning  to  entl.     Its  identity  is  no 

jrc  lost,  in  its  ]):i<sinf]r  from  place  to  place,  than  is  personal 
.entity  lost  as  iiu*n  pass  from  infancy  to  old  age. 

This  is  another  principle  of  the  Common  Law  :  '*  WTiere  a 
lan  is  once  found  not  guilty  on  an  indictment  or  appeal,  free 
rem  error,  and  well  (commenced  before  a  Court  which  hath  ju- 
risdiction of  the  cause,  he  may,  by  the  Common  Law,  in  all  ca- 
ses, plead  such  ae(|uittal  in  bar  of  any  subsequent  indictment 
or  appeal  for  the  same  crime."  {ITatv/c,  Picas  of  the  Crown. 
524,  52(;.) 

These  princi]>les  nf  the  Connnon  Law  do  not  appear  to  be 
contrary  to  the  (.Constitution,  Lnws,  or  fonn  of  Govennnent ex- 
isting in  ( ieorgia  in  17«S4.  They  accord  indeed,  with  the  Con- 
stitution, Laws,  an<l  form  of  Govennnent  then  existing.  They 
require  crimes  to  be  tried  in  the  county  in  which  they  may  have 
been  committed :  <o  did  the  Constitution  of  1777  in  force  in 
1784. 

Have  these  principles  ])een  repealed  or  changed  since? — 
They  have  been  only  re-affirmed.  The  Constitution  of  1780, 
as  well  as  that  of  1 7!»8,  require  erimhial  causes  to  be  tried  in  the 
county  in  which  iliey  may  have  been  counnitted.  There  is  no 
Statute,  with  which  they  conllict.  They  therefore  remain  in 
force  in  Georgia  to  this  day. 

It  was,  however,  insisted  for  the  State,  that  the  ])ro>'ision  in 
the  Constitution  of  17i»8,  which  requires  all  criminal  casC8^,^ 
with  a  few  exceptions,  to  be  *'  tried  in  the  county  where  the  crime' 
was  committed,"  had  with  respect  to  larceny  abrogated  the 
rule  which  permits  the  oflfender  to  be  tried  in  any  county  in 
which  he  may  be  found  in  the  possession  of  the  stolen  goods. 
But  how  can  that  be  unless  the  Constitution,  in  this  regard, 
had  introduced  a  new  rule  ? 

Had  the  Constitution  said  that  the  nature  of  the  offence  of 
larceny  shouhl  be  changed  so  that  it  should  no  longer  be  con- 
sidered \iii  completely  committed  in  any  county  except  one,  and 
that  one  the  county  in  which  the  goods  might  have  been  first 
taken,  then  the  repeal  of  the  Conmion  Law  to  the  extent  con- 
tended for  by  the  State's  Counsel,  would  have  followed.    But 
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tatys  nothing  of  the  sort.     It  docs  not  touch  the  nature 
irceny  or  of  any  other  crime.     Nor  docs  any  Statute  in  tl 
espect.     This,  therefore,  as  well  as  those  other  rules  of  tl 
Sommon  Law,  still  remains  in  force  in  Georgia. 

In  aimplo  larceny,  the  thief  may  he  tried,  therefore,  in  anj 
founty  in  whicli  he  may  be  found  in  possession  of  the  stolen 
^oods ;  but  a  trial  in  one  countpii^'ill  be  a  bar  to  a  trial  in 
iyery  other.  w^' 

Nothing  remains  but  to  apply  this  to  the  facts  of  the  case. 
VSiat  will  be  done  by  simply  stating  the  facts. 

Tippins  was  indicted  in  Columbia  county  for  stealing  a  bale 

n  cotton.     lie  pleaded  specially  that  he  had  been  acquitted  in 

pe  Superior  Court  of  Richmond  county,  on  an 'indictment  for 

^  same  stealing  of  the  same  bale.     Evidence  was  introduced 

i>siipport  of  the  plea.     The  Judge  instructed  the  Jury  that 

m  former  trial  of  the  defendant  in  the  county  of  Richmond, 

^  'the  larceny  of  the  same  chattel  which  he  was  charged  in 

*t  proceeding  with  liaving  stolen,  constituted  no  legal  bar  to 

V indictment  in  Columbia.     The  jury  found  the  defendant 

^ty.     He  moved  for  a  new  trial  for  alleged  error  commit- 

ly  the  Court,  in  giving  the  jury  this  charge.     The  Court 

^*Hled  the  motion,  and  tlie  defendant  excepted  to  that  deci- 

»  and  brought  the  case  into  this  Court  on  a  writ   of  error. 

*e  being  the  facts,  and  the  Law  being  as  above  stated,  it 

inifest  that  the  Court  erred  in  refiL<»ing  the  new  trial. 

le  decision  of  the  Court  ought  therefore  to  be  reversed,  and 

^  trial  should  be  ordered. 
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No.  02. — LoRiNE  Lancton,  plaintiflF  in  error  vs.  The  State  <» 
Georgia,  defendant  in  error. 

[1.]  The  Icpjil  signification  of  an  entry  npon  the minutep,  in  the  trial  of  acAp- 
ital  ease  of  "  Juror  withilnnvn,  mis-trial  dochired",  is,  that  the  discbarge  of 
the  Jury  was  M'ith  consent  of  the  defendant,  hy  agreement  between  th^m^  . 
spective  counsel.  {.. 

Application  for  discharge  on  Habeas  Corpus.     Decided  bj^ 
Judge  Fleming,  at  Chambers,  January,  1854. 

Lorine  Lancton  was  in<licted  in  the  Superior  Court  of  Gljn^ 
county,  for  the  offence  of  murder.  At  November  Term,  1858^— 
he  was  placed  upon  his  trial  under  this  bill,  and  a  jury  rego^ 
larly  impauuelled.  The  minutes  of  that  term  showed  the  fol---. 
lowing,  entry :  "  TIw  State  vs.  Lorine  Lancton.  Murdeir^^ 
Juror  withdraAvn  and  a  mis-trial  declared.'*  In  January,  185^^ 
Lancton  applied  for  his  discharge  under  a  Habeas  Corpus,  (i^^ 
the  ground  that  he  could  not  be  again  legally  placed  upon  trifa^ 
for  this  offence.  Judge  Fleminr/  refused  the  application,  tccj^ 
this  decision  is  assigned  as  error. 

Wilson  for  plaintiff  in  error. 

Sol.  General  Long  for  defendant  in  error.  ;"  ■ 

-f\ 
By  the  Court, — Starnes,  J.,  delivering  the  opinion.  .J 

) 

It  is  admitted  that  a  jury  sworn  in  a  capital  case,  mayl» 
discharged  before  verdict,  by  consent,  or  from  pressing  necefr 
sity,  and  the  prisoner  again  tried. 

This  may  well  be  admitted';  for  the  rule  is  now  establiflkd 
upon  a  very  solid  basis  of  precedent  and  reason. 

With  much  pains  and  research,  this  Court,  in  the  case  A 
Reynolds  vs.  The  State  (3  Kelly ^  59)  has  reviewed  this  subject, 
and  settled  this  rule  for  our  State. 

[1.]  The  only  question  then,  for  our  considbration  hen,  iPi 
whether  or  not  by  this  nicoxA,  vt  appears  thatrthe  jury,  iii:^ 
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jfore  us,  was  discharged  with  consent  of  the  prisoner,  or 

icessity. 

9  were  doubtful  of  the  precise  and  accurate  signification 

entry,  "  Juror  withdrawn  and  mis-trial  declared",  yet 

lid  be  very  loth  to  hold,  in  this  case,  which  is  not  a  final 

ling,  that  the  record  did  not  show  a  lawful  discharge  of 

•y.     We  incline  very  much  to  think,  that  in  such  a  pro- 

5,  it  might  be  our  duty,  in  favor  of  a  high,  judicial  offi- 

hold  by  inten<lmcnt  that  he  had  thus  discharged  the  Ju- 

ocordance  with  Law,  and  by  inadvertence  had  failed  to 

he  record  complete. 

ich  event,  when  the  case  went  back,  if  the  plea  was  set , 

i  the  Jury  had  been  discharged  without  his  consent,  I 

rue,  it  might  bo  traversed,  and  thus  justice  would  not  bo 

ed  to  form. 

e  point  had  reached  us  upon  a  final  hearing,  then  info- 

vitaCj  it  would  be  our  duty  to  hold  the  State  to  the  rcc- 

on  this  su])ject  it  is  unnecessary  to  do  more  than  merely 
ce  the  inclination  of  our  minds ;  for  we  think,  that  the 
with  sufficient  certainty  shows  that  the  Jury  were  dis- 
1  with  the  prisoner's  consent. 

ir  opinion,  the  legal  signification  of  the  entry  ."Juror 
,wn"  is,  that  it  was  done  by  agreement  between  the  pri- 
Eid  the  State,  or  Ix'tweon  their  respective  counsel.     Such 
g  been  the  definite  signification  of  these  words ;  and  it 
with  the  fact  whicli  it  is  intended  to  manifest. 
oC  the  several  methods  of  discharging  a  jury,  is  for  the  i 
by  agreement,   to  withdraw  a  Juror.     Usually  this  is  I 
the  recommendation  of  the  Judge.     But  a  Judge  nev- 
ts  this  except  with  the  consent  of  the  parties.     (2  Bouv, 
ic.  634.     1  C%  Ci\  Law  030.     Bao.  Abr.  Ar.  Juries^ 

books  do  not  enable  us  to  trace  this  practice  with  accu- 

Ub  source.     It  seems  almost  certain,  however,  that  it 

feegin  in  one  of  those  fictions  to  which  resort  was  some- 
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nes  had  for  the  purpose  of  avoiding  the  rigor  of  the  CoiiunQ|t 
jaw. 

Sir  Edward  Coke  says,  "  A  Jury  sworn  and  charged  in  » 
3ase  of  life  or  member,  cannot  be  discharged  by  the  Court  < 
any  other,  but  tliey  ought  to  give  a  verdict.     And  the 
cannot  be  non-suit,  for  he  is  in  judgment  of  Law  ever.] 
in  Court :  but  a  common  person  may  be  nonnrait/*     {CUhf^  "^ 
Bi^  227.)     This  was  undoubtedly  the  ancient  Law.  :^(Gbl 
iftf.  227.     2  Hale  P.  O.  295.     NoU.) 

Under  the  influence  of  this  stern  rule  strictly  enforced, ' 
once  a  Jury  was  charged  with  a  capital  case,  whatever  migV 
intervene,  however  much  it  might  be  desired  by  all  inter 
the  Jury  could  not  be  discharged,  and  the  prisoner  again  trie 

To  evade  this  provision,  therefore,  we  think  it  probable, ' 
where  the  prisoner  was  consenting  to  a  mis-trial,  the  prac^^zrT^^ 
was  adopted  of  witlidrawing  a  juror,  feignedly  without 
knowledge  or  concurrence  of  the  Court.     When  this  was  < 
the  case  could  not  go  on  pro  defectu  juratomm.     Hie 
which  had  been  adopted  was  thus  lield  not  to  be  violated. 

In  process  of  time,  the  practice  coming  to  be  frequent 
familiar,  met  with  the  direct  and  open  concurrence  or 
mendation  of  the  Judge.     Then  it  was,  probably,  that  from,    tie 
criminal  side  of  the  Court  it  passed  over  to  the  civil,  as  qel^-iF 
the  methods  of  discharging  a  Jury. 

However  this  may  be,  we  agree  in  holding  that  a  proper  o*-  ' 
struction  of  the  record  shows  that  the  jury  was  discharged  'fritE.  , 
the  prisoner's  consent. 

Judgment  afliniied.  :^ 
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. — Patrick  K.  Sjiikls,  plaintiff  in  error  w.  Wvatt  W.* 
Stauk,  <lcfen(iant  in  error. 

B  not  only  the  |iroviin«'.  Imt   tin-  duty  of  the  Court,  on  tho  trial  of 
(ausc^.  to  instruct  tlio  Jury  what  {lortions  of  the  <ieft*nilunt'8  answer 
Bpom?ivi.'  to  tlio  coiiipliiiiiaiit's  hill,  luiil  what  not.     It  is  nut  a  quostiOB  . 
;,  but  one  as  to  the  admisjjiljiUty  of  evideme. 

J  Act  of  18.")M.  to  prt'vciit  thi?  Jiiil^c'K  of  the  Superior  Courts  from  «C- 
ttg  their  opinion  to  the  Jury  «s  to  what  had  or  had  not  hccn  pra^flflf, 
ot  inten<hd  to  ]»rt.hi))it  the  Court*  from  sumniiu^r  up  the  ovidencft,  or 
Ing  the  attention  of  the  Jury  to  any  part icuhir  portion  of  thi*  testimony. 
5  answer  of  tlie  deJVtMlant  is  eviih-mo  for  him,  not  only  when  it  is  rc- 
Itc  to  liie  rail  of  the  Mil  for  diseovery.  hut  also  whoa  it  is  necejuarilj 
cled  with  the  n'siMmsivf  matter,  or  exphmutory  of  it. 
rol  evidence  is  mimissiliU-.  ^\hl•n  it  refer.-  to  mutter  entirely  outside  of 
ritteu  contiaet,  and  not  i-mhraeed  in  it. 

lee»l  conveying.''  an  uridiviiltMl  moiety  of  a  traet  of  land,  \»  neither  coq- 
tcdj  varied,  nor  ad«leil  to  hy  parol  proof,  that  the  parties  Agreed  both 
».and  nfUT  the  dred  n\ms  written,  to  divide  the  land  in  a  {larticular 
and  that  they  did  actually  .>^o  divide  it. 

mpann/  hy  «j!ie  co-uiinnt  of  th(r  joint  property,  hy  the  consent  of  the 
,  docs  not  necessarily  relieve  him  froui  the  |»aynu'nt  of  the  rent. 
Common  Law,  one  tenant  in  coinnum,  wa.s  not  liahle  to  his  conipan- 
ithcr  for  waste  or  the  profits  of  the  joint  estate. 

the  Statute?  of  \Ve>tniin.ster,  (J.  0,  'JJ,  and  ■{  Aunr  C.  IG.  J»rr.  27) 
tenanLs,  an<l  tenants  in  crnnmon,  ha\e  an  action  for  wnste  as  well  as 
count  fur  the  profits  ;  and  these  Statutes  are  of  foree  iu  (ieorgiu. 
a  contest  fur  rent  between  Juint  tenants  and  tenants  in  eoutmon,  the 
ifl  to  estimate  the  worth  of  the  whole  jjremises,  and  then  the  value  of 
lOrtion  oeeupied  hy  the  tenant  in  po.^session,  in  reterenee  to  the  condi- 
hcy  were  in,  at  the  tim<^  he  took  possession. 

I  computinjr  rent,  it  is  immaterial  w  hat  the  clement  may  be  whieh 
ibutes  to  the  increase  otvaho' :  it  may  he  a  nuuisiou,  a  miIl-KitC|  orits 
ationfor  aj^rioultural  purposes. 

he  shares^  of  joint  tenants  and  tenants,  in  eommon,  are  prima  /*/«>. 
;  but  the  contrary  may  he  shown  hy  proof. 

Squity  in  Chatham  Suporior  Court.  Tried  before  Judge 
r  R.  Jacksox,  May  Term,  IH/S*'}. 

rick  K.  Shiels  filed  his  Bill  on  tho  Equity  side  of  tho 
ior  Court  of  Chatham  county,  alleging,  that  Wyatt  W. 
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q 

Stark  and  liiiu.sclf  becuine  ilu*  purchancM-s  of  a  tract  of 
the  upper  or  Western  i-xtreHiity  of  Fig  Island,  coi) 
about  forty  acres.  The  deed  was  made  to  Starke,  whc 
quently,  by  projier  deed,  eonveved  one  undivided  lialf  to 
The  bill  alleged  that  by  a^rreenient,  in  the  convcyaiK 
Stork  to  Shiels,  on  any  subsecpient  divisi'»n,  either  pa] 
to  have  the  benelit  of  any  improvements  he  miirht  mat 
t';  premises  :  that  the  only  valuable  portion  of  the  ra 
was  the  upper  extremity,  suitable  as  a  site  for  a  steal 
.  mill.  Tliat  W.  W.  Stark  had  taken  exehisive  pcsses] 
that  portion  of  the  land  contrary  to  the  express  wi/ 
Phiels,  and  was  proeeedinix  to  ereet  an  expensive  8 
thtj'con.  The  bill  prayed  a  j)artiti<)n,  and  an  account 
rent,  since  the  possession  of  Starke:  and  an  injunctio 
strain  the  farther  enaction  of  the  saw-mill. 

The  answer  of  W.  \V.  Starke   admitted  the  mate) 
charged :  but  set  up,  that  previous  to  the  purchase,  t 
.''n  understanding  and  agreenu'nt  between  himj^elf  an 
that  they  should  purchase  the  land,  to  enabhi  the  ' 
Starke,  to  erect  a  steam  saw-mill  on  the  Western 
and  to  enable  the  complainant,  Sliiels,  to  continue 
cute  the  lumber  business  on  the  remainder  of  the 
answer  denied  tlie  nllt';:ani)n  tliai  llic  ))a]ance  of  t' 
{  ^'   *  valueless;  and  also  ilic   alh\L^»tion   tliat   tlje  prep 

erecting  the  saw-mill  were  made  ag.'.'in^t   the  exp 
^  ■       On  ill!.?  contrary,  that  comjilaina? 
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Tri   chorginrf  the  jury,  the  presiding  Jiul^ro,  l)y  way  of  c.xplai- 
^^^g:  to  tbc  Jury  wliat  was  meant  l»y  ilic  answor  boiii<r  respon- 
sive to  the  Bill,  read  portions  of  the  <lcfen«]ant*s  answer,  which 
"<i   oonsidercil  responsive.     To  which  jiroeeedin*^,  eoinjilniniint 
excepted  and  alleges  the  same  as  error. 

TUe  Court  chargetl  the  'Tury,  that  "  If  the  defendant  Starke 
took  possession  with  the  assent  of  Shiels,  and  under  an  nndcr- 
staiitling  with  liim,  althoii;fh  he  may  have  taken  jiossessioifinf 
^^  that  portion  capahk'  of  producing  rent,  he  is  nr  t  liable  for 
^^nt  to  Shiels." 

To  which  charge,  complainant  exeej»ted.  and  hay  assigned 

^^^OT  thereon.  ir 

The  Court  farther  charged.  "-  That  a  parol  agreement sefciuf^ 

^  the  answor  as  to  the  mode  of  <'njoying  the  land  responsive 

^  the  allegations  of  the  Bill,  so   far  as  it  is  .^o  responsive, 

though  made  anterior  to  the  written  agreement  put  in  evidence 

^n  tile  cause  is  competent  evidence,  if  .-ubse^uently  acted  on  by, 

*^^  parties."  *  ,: 

To  which  charge  complainant  excejfted,   and  has  assigned 

^i^or  thereon. 

1«AW  &  Bautow,  for  plaintiff  in  error. 

ll.  Williams  for  defendant  in  error. 

-^^  the  Court. — Lumpkix,  J.,  delivering  the  opinion. 

Y     *-!•]  There  is  some  confusion  in  the  first  assignment  of  error. 

states  that  the  presiding  Judge,  in  charging  the  Jury  by 

Ij^^^  of  explaining  to  them  what  was  meant   hy  an  answer  in 

,,  ^^lity  being  responsive  to  the  Bill,  read  certain  portions  of 

'   jk   ^    «lefendant's  answer,  which  he  considered  as  responsive. — 

r^5^^  this  is  excepted  to,  and  is  now  alleged  as  error.     In  the 

J.     ^inal  Bill  of  Exceptions,   as  corrected  and  explained  by 

^^  ^^^e  Jackson  himself,  it  stands  thus :  '*  To  meet  the  call  of 

•  ^^^    Argument,  I  stated  to  the  Jury  what  was  meant  by  an  an- 

^**  responsive  to  the  allegations  of  a  Bill  in  Equity,  and  de- 
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pignatcd  one  or  two  parts  of  the  answer,  as  being,  in  niyjnd 
ment,  responsive :  but  b'ft  it  for  tlioin  to  dctcrniine  ivhcther 
not  in  i)oint  of  fact  they  were  responsive/' 

No  fault  is  found  by  either  party  with  the  hitter  clause 
this  cliarge ;  and  yet  it  is  obviously  wrong ;  and  confoanc 
through  inadvertence,  of  course,  tlie  relative  rights  of  the  Cot 
and  the  Jury.  It  was  decided  in  Jieall  vm,  Beall  (10  Q-a,  Bi 
842)  and  such  there  can  be  no  doubt  is  the  Law,  that "'  It  is  n 
only  the  province,  Init  the  duty  of  the  Court,  on  the  trial 
Equity  causes,  to  instruct  the  jury  what  portions  of  the  defe 
dant*s  answer  are  responsive  to  the  complainant's  bill,  ai 
what  not ;  so  that  the  Jury  may  understand  from  the  prop 
source,  what  is  the  legal  evidence  for  their  consideration." 
is  not  a  question  of /c/cf,  but  one  as  to  the  admissibility  of  ti 
timony. 

[2.]  Nor  do  we  see  any  thing  in  this  charge  which  yiolat 
cither  the  letter  or  spirit  of  the  Act  of  21st  Feb.  1850,  \(JM 
Digest  462)  to  prevent  tlie  Judges  of  the  Superior  Courts,  fire 
expressing  or  even  intimating  their  opinion  lo  the  Jury,  aa- 
what  has  or  has  not  been  proved.  For  myself,  I  may  be  p( 
mittcd  to  say  that  in  some  parts  of  the  State,  this  Statute  hi 
in  my  humble  opinion,  received  too  strict  a  conslruction, 
never  was  intended  to  prohibit  the  Courts  from  summing  \ 
the  proofs,  or  from  directing  the  attention  of  the  Jury  to.  ai 
portion  of  the  evidence.  The  presiding  Judge  must  not  sa 
nor  assume,  nor  even  intimate,  that  one  fact  or  another  has. 
has  not  been  provvd.  But  this  he  nmst  leave,  and  I  diin 
very  properly,  to  the  unbiassed  and  uncontrolled  opinion  of  tJ 
Jury. 

[3.]  The  main  questi»)n  argued  upon  this  assignment 
error  is,  that  those  portions  of  the  defendant's  answer,  to  wW 
the  attention  of  the  Jury  was  directed,  were  not  responsiTQ 
the  Bill.  They  n-Iate  to  the  occupancy,  by  Major  Starke^ 
the  upper  or  Western  end  of  Fig  Island ;  and  of  the  forty  aor 
of  land  bought  for  the  joint  use  of  the  parties. 

In  the  stating  part  of  the  Bill,  Mr.  Shiels,  the  eomplainai 
ttJIeges  that  Major  StarJee,  *'  Contrary  to  the  wishes  of  ,jw 


SuVVANNAlT,  JANUARY  TERM,  1854.      '  488^ 

Patrick  K.  Hhicls  w.  Wyatt  W.  StJirk. 

o*-'E».-t^r,  and  against  his  express  objection,  had  taken  possession 
^^  2^11  the  Western  part  of  said  land,  and  all  the  water  privilc- 
S^^^  connected  therewith,  for  the  erection  of  a  costly  and  expcn- 
^^^^r^^  saw-mill  thereon,  and  is  now  proceeding  to  erect  the  same ; 
*^*^^1  that  the  said  Wyatt''  W.  Stark  has  refused,  and  does  re- 
*Vis^^  either  equitably  or  justly  to  divide  the  said  land  or  to  pay 
*^^  your  orator  a  reasonable  rent  for  his  undivided  half  of  the 
P^-c^xaoises." 

-A.nd  then  in  the  interrogatory  part  of  the  Bill,  the  defendant 

laa  x-^qnircd  to  answer  *'  Whether  he,  (the  said  Wyatt  W.  Stark) 

^®    *X<rt  now,  contrary  to  the  wishes  of  your  orator^  and  in  defi- 

^*** <?«  of  Jiis  objections,  in  possvssion  of  all  the  WcHtern  part  of 

*<at^<;2  Jandy  and  all  the  water  privileges  connected  therewith ; 

*^^^<i  whether  he  is  not  now  proceeding  in  the  erection  of  a  cost- 

.  ^y   ^^d  orpensivc  steam  saw-mill  ?  whether  he  has  not  refused 

^^    l&ave  any  division  of  the  said  tract  or  parcel  of  land,  unless 

yoxjlx  orator  would  allow  him  to  retain,  as  bis  portion,  all  of  the 

^^'^^  land  smtable  for  the  erection  of  steam  saw-mills,  with  the 

^*t:^r  privileges  necessary  thereto  ?     Whether  your  orator  has 

^^"t    applied  to  and  offered  the  said  Wyatt  W.  Stark  to  rent  him 

5^^    lindivided  half  in  the  Western  end  of  said  tract  or  parcel  of 

^^^c|  with  the  water  privileges  connected  therewith,  for  a  rea- 

*^^=^«ble  rent  ?  and  whether  the  said  Wyatt  W.  Stark  has  not 

^^Vxsed  to  pay  or  allow  such  past  rent  ?" 

^iTo  the  charges  thus  made,  and  the  interrogatories  thus  pro- 
^^^'^uded,  the  defendant  answers  "  That  it  is  not  true  that  he, 
^^^^X-^rary  to  the  wishes  of  the  complainant,  and  against  his  ex- 
*^*'^Qa  objection,  has  taken  possession  of  all  the  Western  part  of 
^^**^  island  and  the  water  privileges  connected  therewith :  but  on 
^  contrary  thereof,  this  defendant  avers  that  he  took  possession 
'       *  ^^d  mill-site  and  the  water  pri\dleges  adjoining,  with  the  ex- 


^  ^^  desire  and  wish  of  the  complainant,  as  often  expressed  to 
'/  *;^^*  defendant.  That  this  defendant  was  repeatedly  asked  by 
/•;  f  ■  j^^^  complainant,  why  did  he  not  remove  one  of  his  mills  there? 
^•'•"  "^^"^^  its  advantages  were  pointed  out  to  defendant  by  complain- 
»^  ts  ^*  ^'^^  ^^  defendant,  yielding  at  last  to  the  representa- 
"y*c        ^^^  of  complainant,  who  went  with  defendant  and  sailed 
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around  the  point  where  the  defendant  has  located   hits  ndl^^j 
and  pointed  out  to  defendant  the  proper  line  to  drive  piling 
and  the  proper  phice  to  locate  his  mill,  only  a  day  or  two  b^ 
foro  the  commencement  of  this  defendant's  operations.     Ar 
this  defendant  having  a  steam  saw-mill  on  Skidawat  Island, 
great  expense  and  trouble,  took  the  same  down  and  proceed 
at  a  very  heavy  expense  to  have  pilings  driven  in  reference 
th©  erection  of  saicl  mill ;  and  proceeded  to  have  the  nece 
excavations  and  levcllings  made  for  said  mill  and  its  bas^_^^ 
upon  the  very  spot  where  the  said  complainant  had  repeatcc^Jy 
and  but  a  few  days  before,  advised  this  defendant  to  erect   a  x^j 
locate  them.     That  defendant,  if  complainant  had  made    ^jiv 
objection  (although  such  objection  would  have  been  improper 
unjust,  and  against  the  express  contract  of  the  parties)  coizld 
easily  have  placed  the  said  machinery,  materials,  &c.,  and  lo- 
cated  the  said  mill  either  on  Hutchinson's  Island,  on  his  o-wwn  ■ 
laud,  or  the  laud  of  another  person,  which  was  oficred  tdlum 
at  the  rent  of  one  hundred  dollars  per  annum.     That  hepx"^ 
ceeded  with  the  knowledge  of  the  complainant  to  place  hisncaH- 
terials  and  heavy  machinery  upon  siiid  point,  and  drive  his    Tpi-     ' 
lings  and  excavate  the  necessary  basin  and  prepare  thcfc'*;^-     ,. 
dation  of  said  mill.     That  he  had  expended  in  money,  tt^p^"* 
and  labor  at  least  §1,500 — the  said  Shiels  haring  a  full  kno^^ 
edge  of  all  the  facts,  he  being  in  sight  every  day  the  work  "^'V  r 
going  on,  and  actually  expressed  the  wish  that  this  dcferil^fl* 
should  erect  a  good  mill  on  said  site,"  &c. 

Believing  as  we  do  tliat  the  answer  is  responsive  to  the  «"  . 
of  the  Bill  for  discovery,  touching  the  occupancy  of  the  defi* 
dant ;  or  at  least  that  it  was  connected  with  and  explanatory  rf  / 
said  responsive  matter,  we  hold  that  the  same  was  propcrff ' 
admitted  to  go  to  the  jury  as  evidence  in  the  cause. 

[4.]  The  next  assignment  which  I  sluill  notice,  is  thetiM 
exception  on  the  paper.     The  Court  charged  the  Jury,  tW»  ' 
parol  agreement  is  swallowed  up  in  a  subsequent  written  cqn-.  • 
tract  relating  to  the  same  subject-matter ;  but  that  the  JW 
agreement  set  up  in  the  answer  as  to  the  modo  of  enjoying  ft». 
Jnw],  although  made  anterior  to  the  written  agroemeut,-7»V 
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abeequently  recognized  and  acted  on  by  the  parties,  was  com- 
KBrtent  testimony. 

.  [5.]  The  parol  agreement  does  not  contradict,  or  vary,  or 
dd  to  the  written  contract.  The  deed  made  by  Major  Stark 
>  Mr.  Shiels  was  for  an  undivided  moiety  of  the  land  with  a 
(frenunt  that  each,  upon  partition,  should  have  full  benefit  of 
16  improvements  whicli  he  might  respectively  make.  The 
eed  conveys  a  title  to  an  interest  in  land,  making  Mr.  Shiels 
:tenaut  in  common  with  Major  Stark.  The  parol  evidence 
sfers  to  a  distinct  subject  to  wit :  a  division  of  the  land,  or 
sither  to  a  license  to  enjoy  a  portion  of  the  land  by  one  of  the 
MiaDts  in  common  in  a  particular  manner.  Under  this  license, 
.heavy  expenditure  was  incurred.  The  agreement  was  par- 
iallj  executed.  Would  it  not  be  a  fraud  upon  Major  Stark 
^  to  allow  this  permission  to  be  proved  ? 
>'F6.]  But  the  principal  legal  question  remains  yet  to  be  cen- 
tered. The  Court  cliarged  the  Jury,  that  if  Major  Stark 
ifk  possession  with  the  assnit  of  Mr.  Shiels,  and  under  an  un- 
entanding  with  him,  although  he  may  have  occupied  all  the 
raperty  capable  of  producing  rent,  still  he  was  not  liable  for 
ant  to  his  co-tenant. 

The  broad  proposition  which  we  understand  the  Court  to  lay 
iwrn  is  this :  that  occupancy  by  one  co-tenant  of  the  common 
iroperty,  by  the  consent  of  tlie  other,  relieves  him  from  the 
ayment  of  rent.  xVud  some  of  the  old  authorities  certainly 
laintain  this  doctrine — nay,  some  of  the  cases  go  quite  beyond 
30^  and  hold  that  liability  for  rent  cannot  arise  from  mere  oc- 
upanci/,     {Sargent  vs.  Parsons,  12  3fass.  R,  153.) 

■P-]  According  to  the  doctrines  of  the  Common  Law,  one 
anant  in  conmion  was  not  liable  to  his  companion,  either  for 
Wte  or  the  profits  of  the  joint  estate ;  although  he  may  have 
Doibezzled  the  profits,  or  appropriated  the  whole  to  himself. 
'  [B.]  The  injustice  of  this  doctrine  was  obviated  in  England 
jpthe  Statutes  of  Westminster^  2,  6,  22,  and  4  Anne  (7.  16, 
m.  27;  The  first  giving  to  joint  tenants  and  tenants  in  com- 
j^y.aii  action  for  waste ;  and  the  second  an  account  for  the 
(5  Bac.  Ahr.  304.)    It  is  to  be  prewraied,  from  the 
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isonablent^ss  of  their  provisions,  that  these  acts  arc  in  ii»oe 

this  State,  as  tliey  sire  every  where  treated,  as  the  general 
,w  of  this  country.  It  may,  therefore,  now  be  safely  laid 
.own  as  the  Law,  that  a  joint  tenant  or  tenant  in  common^  who 
iommits  waste,  or  who  receives  more  of  the  rents  and  profits 
than  come  to  his  sliare,  to  be  apportioned  either  according  to 
his  interest  in  the  estate,  or  the  value  of  that  portion  of  the 
common  property  which  he  occupies,  is  liable  to  his  co-tenant 
for  the  waste  or  for  the  excess  of  rents  and  profits  above  his 
share,  under  the  Statutory  provisions  aforesaid,  as  well  as  the 
plainest  principles  of  justice. 

In  opposition  to  the  principle  ruled  in  l'2th  3Iassackusett4i 
it  is  stated  in  l>ane»  Ahr.  1  voL  vh.  8,  art  3,  j?.  170,  in  treat- 
ing of  the  action  of  account,  ''  That  it  is  not  necessary  that  the 
defendant  should  have  received  profits  othenvise  than  bji  his 
occupancy^  in  order  to  jrive  a  cause  of  action  to  the  plaintiff 
upon  the  Statute  of  Avm^  It  is  sufficient,  if  he  have  in  aoy 
way  received  more  of  the  issues  or  j^rofits  than  comes  to  his 
just  share  and  proportion.*' 

And  the  Court  say  in  Thompson  vs.  Bostwellj  (1  McMul- 
leu's  Eq,  Itcp,  7."))  "  There  is  nothing,  I  think,  in  the  objec- 
tion that  the  defendants  di<l  not  receive  rent,  but  cultivated  tke 
lands  themselves.  To  cultivate  and  have  the  use  of  lands  iir 
to  receive  the  re?its  and  p/'ofits,  though  the  occupier  is  his  on 
tenant." 

[9.]  Again:  in  tlie  same  case,  the  Court  ask:  "ButwW 
rule  shall  be  adopted  when  one  tenant  in  common,  has  OCCB- 
pied  part  of  the  prcmi.ses  himself  ?  I  know  of  no  other,  thia 
to  estimate  the  rent  of  the  whole  premises,  and  then  value  ikit 
portion  of  the  premises  occupied  by  the  tenant,  in  possefldoif 
in  reference  to  the  condition  they  were  in  at  the  time  he  took 
possession.     {I\  77.) 

[10.]  And  in  estimating  the  value  of  that  portion  of  A* 
joint-property,  occupied  by  one  of  the  co-tenants,  with  a  tii» 
to  tlie  assessment  of  rent,  it  is  immaterial  what  the  elenV 
may  be,  which  contributes  to  increase  the  value.     It  may  ' 
n  mansion,  a  mill-seat,  ov  \V*  pvovWtlveness  for  agricidli 
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pnrposes.  It  must  be  computed  as  though  the  estate  were  let 
to  third  persons,  as  tenants.  What  the  lease-hold  would  be 
vorth  in  market,  would  be  the  proper  test  to  determine  wheth- 
er one  has  received  more  than  an  equal  share.  All  this  is  a 
j^per  subject-matter  of  proof. 

. .  Admitting,  then,  that  Mr.  Shiels  did  consent  that  Major 
Stark  should  occupy  tlie  western  extremity  of  the  island,  for 
the  erection  of  a  steam  saw-mill — not  having  the  means  him- 
self, to  use  this  valuable  site  for  that  purpose,  should  ho  enjoy 

.  it  free  of  rent,  unless  the  understanding  between  the  parties 
went  to  that  extent?     We  think  not,  most  clearly. 

[11.]  I  know  that  the  shares  of  joint-tenants  and  tenants  in 
common,  are  presumed  to  be  equal.  But  one  of  the  witnesses 
sworn  on  the  trial,  testified  that  the  rent  of  this  mill  site,  was 
worth  from  one  thousand  to  fifteen  hundred  dollars  at  that  time, 

'•and  the  half  of  that  sum  in  1849 ;  and  Mr.  Gilmer,  an  Engi- 

.  ncer  in  the  United  States  service,  proves  the  rent  for  the  two 
-preceding  years,  to  be  worth  from  six  to  seven  hundred  dollars 
per  annum.  The  lowest  price  put  upon  it,  by  the  evidence 
Df  the  defendant,  was  two  hundred  dollars  a  year.  And  as  a 
set-off  to  this,  it  was  not  shown,  nor  attempted  to  be  proved, 
that  the  balance  of  the  premises  was  worth  one  cent. 

It  is  not  proper,  therefore,  to  infer  that  in  consenting  to  the 

'  occupancy  of  Major  Stark,  under  these  circumstances,  Mr. 
Shiels  intended  to  waive  his  right  to  rent.     At  any  i-ate,  it 

-  Bhould  have  been  submitted  to  the  Jury,  as  a  question  of  fact, 
to  be  found  by  them. 
.  There  is  another  feature  in  this  case,  which  should  be  con- 

-udered  in  the  future  investigation  of  it.     It  appears  from  the 
VDBwer  of  Major  Stark  himself,  that  Mr.  Shiels  proposed  en- 
gaging in  the  lumber  business ;  and  that  he  would  be  content 
with  the  water  privileges  connected  T^-ith  this  property,  or  so  much 
"  -thereof,  as  might  not  be  needed  for  his  co-tenant's  mill.     And 

5ihat  this  was  the  consideration  which  influenced  Mr.  Shiels  to 
. . -sngglBSt^  in  the  beginning,  the  division,  which  he  is  alleged  sub- 

'  iq^qiiently  to  have  ratified.     It  seems,  however,  that  some  ac- 
has  been  had  by  the  Commissioners  oi  "PWoltvge,  iw  ^^ 


niEME  COURT  OF  GEORGIA. 


[nil.  Fay  A:  (.*»!.  rs.  MaM>r  ami  Aid.  City  Harannah. 

Imali,  wliic-li  is  bclioviMl  <nvatly  to  have  ileprcciated 
itho  Eastern  pcn-timi  of  tliis  jMircliaso,  for  the  lum- 
if  lliis  1)0  so — 1  <lo  not  say  tliat  it  is;  it  is  a  iiuit- 
^ot  yet  asct'i'taincMl  antl  cslaMishod — but  1  repeat, 
U)v  so,  even  if  Mr.  »Shirls  C'Misonted  to  tlic  tempo- 
nicy  of  Maj(»r  Stark,  witliout  tin*  j)ayinont  of  rent, 
^siclcration  Avhicli  lias  failed,  either  wholly  or  in  l>art, 
liot  bo  entitled  to  remuneration  hi  the  way  of  rent, 
luidin;^  his  a;ireenient  ?  In  the  lU'croe  which  has  been 
[for  tlio  i)artiti(;n  of  ilie  ]»reniises,  which  commends 
its  e«iuity,  to  our  hearty  approval,  except  as  to  the 
front,  rospectiiiix  which,  the  .lurv  couhl  not  have  found 
so  than  as  they  did,  un<ler  the  instructions  from  the 
it  is  apparent  that  the  Jury  were  of  the  opinion  that 
['Stern  share  of  the  land  was  of  <rroater  vahie  than  the 
hi,  cither  from  the  condition  of  the  two  at  the  time  the 
s  ori;iinally  tonk  ]io<session  ;  or  from  some  supervenient 
which  has  chan;ied  their  relative  value  since.  We  think, 
he  whole,  that  justice  rotpiiros  that  this  cause  shoukl  be 
do<l  for  a  re-heariti'jr. 
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le  th-«]iii.\!i(e  of  tln«  City  (.'nuruil  o\'  Savannali,  '-That  on  the  grOSs  ^^  if^- 
nt  ut'.--al<-s  of  all  ii-'^rrot-H.  jrootN.  ^varc*  ami  iiK-ivhandi.-p  or  other  fouj^  ■^^Eri;. 
ty,  artirlo  «ir  tiiin;.'  solil  within  tin-  rorjuuMtj"  liiniti!  of  the  city  uf  ?*=•  a. 

ill.  liy  any  pc  r.-iin  or  piixins  \vlniin.<oivi.T.  u|i(»n  or  lor  a  conunij^'ioiMi  »(i. 

iinn.  per  riMita«!i.'  <«r  utiicr  jirofit  chari^i  il  or  to  he  rharped  thereon,  or 

int  at'iotmi.  atul  wJicii  not  imluiiiMl  in  tlu-  returns  as  i-tock  in  triM — j"~""     -^e, 
kln*th«.*r  for  «;ih|j  or  t  r.-ilit.  iM-twoen  the  tws'nty-fourth  day  of  Jamia=:r   -— -  y. 
and  the  last  ..»f  April.  IslL'.inrlusJivc.  and  annually  thereafter,  beiwt= — ■-^'    *" 
rsl  day  of  May  in  taih  and  every  y»ar.  and  tin*  last  day  of  April  '^ 

-ucreedinir  vv.'.«r.  \iK\\\V\\e,  \\wvc  >rUid!  Yk'  paid  l»y  the  person  50  f*^*-^  -"" 
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ing,  whether  eomniission  inerchiint.  broker  or  agent  of  any  nature  or  kind 
whatsoever,  fifty  i-cnts  on  every  hundred  dollars  of  the  amount  of  puch 
pales,  respectively*',  itc,  is  nut  unconstitutional,  according  to  the  decision  of 
the  Supreme  Court  of  tlie  V.  S.  in  Broirn  m.  Mun/hud,  1 2  Wheat. 

'  [3.]  That  case  is  overruled  hy  the  Licen/tf  Ctm'it^  in  5  I/oirard'*  R, 
[3.]  And  hy  the  /*a*.'tnit/^r  Ciiscif,  in  7  Jlvtrard's  R, 
[4.]  And  partly  hy  tlie  case  of  ^Vor/"*  ctnL  v^.  Slaughter,  15  Pet. 
[5.]  The  (.'onslilution  is  to  be  <-onstruod  in  the  !*en««e  in  which  it  was  under- 
stood by  the  nuikerit  of  it  at  the  time  when  they  made  it. 
[U.]  This  s?en.-*e  i:*  expressed  by  the  four  following  propositions : 
L.  That  the  (Constitution  delegated  to  the  General  Government,  or  any  de- 
partment thereof,  no  power  by  implication^  but  imly  delegated  such  pow- 
ers as  it  f-jpre^Khf  rnnnurattd. 

2.  That  it  delegated  no  exclusive  power,  unless  the  delegation  was  9aid  to 
be  exclusive. 

3.  That  it  laid  no  prohibition  upon  the  States,  except  such  as  it  specified. 

4.  That  the  words  used  in  it,  if  susceptible  of  more  meanings  than  one, 
were  used  in  the  meaning  which  wa.s  lejist  favorable  to  the  delegation 
of  power,  and  most  favorable  to  its  retention. 

[7.]  The  iSupreme  Court  of  (Jcorgia  is  co-equal  and  co-ordinate  with  the  Su- 
preme Court  of  the  U.  »S. :  and  therefore,  the  latter  cannot  give  the  former 
an  order,  or  make  for  it  a  precedent. 

[8.]  The  four  propositions  are  true,  anything  said  or  done  by  the  Supremo 
Court  of  the  V.  S.  to  the  contrary,  notwithstanding. 

[9.]  Tried  by  these,  the  decision  in  linmn  v*.  Mari/Iand,  is  uncoiL<ititutional. 

[10.]  Tried  by  these,  tlie  t>nllniUiro  in  question  is  not  unconstitutional,  as 
against  the  cnnnncrcial  cljiu-sf. 

[II.]  Tried  by  these,  it  i-  notsigniiKst  the  dnuse  wliiih  prohibits  the  Stale  to 

tax  imports. 
[12.]  The  nu-aning  of  this  clansc  is — 

1.  That  without  the  consent  of  Congress,  a  Slate  may  tax  imports  for  the 
purpose  of  executing  hor  Inspection  Laws. 

2.  That  the  net  produco  of  sucli  a  tax  is  for  the  U.  S. 

3.  That  with  the  consent  of'(?ongre?s  a  State  may  tax  imports  for  any  pur- 
pose. 

4.  That  even  without  the  consent  of  Congress,  a  State  may  tax  imports  for 
any  purpose,  subject  only  to  a  power  in  Congrc.^JS  to  'revise'  and  'con- 
trol* the  Tax  Law. 

5.  That  the  part  of  the  clause  giving  the  'net  produce'  to  the  U.  R.  applies 
only  to  Tax  Laws  for  inspection  ])tirposes. 

[13.]  Whether  the  Court  is  not  bound  to  presume  that  this  Ordinance  was 

passed  for  executing  an  Inspection  Law,  may  admit  of  a  doubt. 
.[14.]  Admitting  it  not  to  have  been  lor  inspection  pur]»oscs.  yet  it  is  to  be 
/presumed  that  Congress  ha*  con-^cnted  lo  it. 
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Ihit  if  Tonprcss  has  not  consented  to  it,  still  it  is  not  Toid.  but  only  sub- 
.  to  be  revised  and  controlled  by  Congress. 
If  void,  it  work?  no  wronj:  to  these  plaintiffs. 

Jcrtiorari  in   Cliatliam.      Application  refused  by   Judge 
KMiXtJ,  at  Chambci-s,  Dec.  21st,  1853. 

The  City  Council  of  tlic  City  of  Savannah,  passed  the  fol- 
wing  Ordinance:  ''And  he  if  farther  ordained,  that  on  the 
OSS  amount  of  sales  of  all  negroes,  goods,  wares  and  inerchan- 
ze,  or  other  commodity,  article  or  thing,  sold  within  the  cor^ 
»ratc  limits  of  the  City  of  Savannah,  by  any  person  or  per- 
ns whomsoever,  upon  or  for  a  commission,  premium,  per  cent- 
;c  or  other  profit,  charged  or  to  be  charged  thereon,  or  on 
int  account,  and  wlien  not  included  in  the  returns  as  stock  in 
ade,  and  whether  for  cash  or  credit,  between  24th  January, 
i42,  and  the  In.st  of  April,  1842,  and  annually  thereafter,  he- 
reon 1st  May  in  each  and  every  year,  and  the  last  day  of 
pril  in  each  succeeding  year,  inclusive,  there  shall  he  paid 
J  the  person  so  selling,  whether  commission  merchant,  trader 
'  agent,  of  any  natin-e  or  kind  whatever,  fifty  cents  on  every 
mdred  dolhirs  of  the  amount  of  such  sales  respectively". 
Padelford,  Fay  &  Co.  commission  merchants,  refused  to  pay 
10  tax  upon  goods  and  merchandize  imported  into  this  State, 
id  sold  by  them  in  tlie  original  casks  and  packages,  upon 
»mmission,  upon  the  ground  that  the  laying  of  this  tax  was  a 
elation  of  the  Constitution  of  tlie  United  States.  Upon  cer- 
[)rari  before  Judge  Fleming,  this  objection  was  overruled,  ,^ 
id  this  decision  is  assigned  as  error. 

Law  &  Bartow,  for  plaintifi'in  error. 

Griffix,  for  defendant  in  error. 

By  the  Court. — Bexxing,  J.,  delivering  the  opinion. 

But  a  single  »juestion  is  presented  for  decision  in  this  case  —     ; 
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*^*i    "tliat  is,  whether  the  Onliniince  of  the  City  Council  of 
vaTXT^«.h  violates  the  Constitution  of  the  United  States. 

^n^c  plaintiffs  in  error  insist  that  it  violates  U\o  of  the  pi 
visxox^sof  the  Constitution — that  which  declares  that  Congre 
^"^•M.    liave  power  '•  To  regulate  eoninieree  with  foreign  natioi 
and    «i.mong  the  several  Stales"  ;  and  that  which  declares  tht 
-^^o    State  shall,  without  the  con.sent  of  the  Congress,  lay  an> 
^^'^ Frosts  or  duties  on  imports  or  exports,  except  what  may  b< 
o-bsol^tuly  necessary  for  executing  its  Inspection  Laws". 

Tlic  question  is  one  of  the  utmost  importance.     'J'he  State 

^"®   passed  many  unconstitutional  Tax  Laws,  if  this  be  uncon- 

stitutional.     The  great  Tax  Act  of  1804,  declared  that  *'  Thir- 

y^^^c  and  a  quarter  cents  shall  be  levied  on  every  hundred 

^"a.ars'  value  of  all  person's  ntork  in  trade  \ 

-^Iso,  *'That  any  non-nsitlent  who  shall  expose  to  sale  any 

gOcxX^j  in  this  State,  shall,  on  his  arrival,  or  within  seven  days 

^^i*   entering  the  same,  make  return,"  &c. 

'•-^he  Act  of  1821  declares  that  there  shall  be  paid  to  the 

,  ^^^"t^  "  A  tax  of  thirty-one  and  a  quarter  cents  on  every  hun- 

^  ^^  dollars'  value  of  stock  opcTated  upon  by  the  Steamboat 

^ixipany  of  (Jeorgia". 

Th^  Xct  of  1840  declares  that  the  tax  ''  On  cjipital  employed 

^lic  business  of  Brokerage,  and  capital  employed  by  Insu- 

*^i5e  and  Trust  Compani<?s,  in  this  State,  shall  be  the  thirty- 

^   Jtnd  a  quarter  cents  on  every  hundred  dollars  so  invested". 

»       The  Act  of  184o  lays  '*  On  all  agencies  of  Banks  authorized 

^^      other   Stately   and  kept  within  this  State,  a  tax   of  eight 

^^'^a  on   every  humlred  dollars,  on  the  amount  of  exchange 

*^^«ht  and  sold". 

_^  -J^he  Act  of  18r)0  im|X)ses  a  tax  on  **  Each  and  every  agent 
^^ny  foreign  Bank  or  individual  residing  in  another  State, 
**g  business  in  this  State". 

^*^Kc  same  principle  that  will  make  the  Ordinance  of  the  City 

^^x^cil  unconstitutional,  will  equally  make  these  acts  so.     In- 

^^^,  if  the  Ordinance  '\iolates  the  provision  in  the  Constitu- 

^>   as  to  the  regulation  of  commerce,  it  is  not  very  easy  to 

•^    What  is  left  to  a  State  to  tax.     It  can  lay  no  tax  that   will 

•TOL.  XIV.   o6 


The  question,  it  is  insisted  by  vv... 
sottletl  in  tlioir  favrn*  by  tlic  tlocivsion  of  the  feupi^.. 
tlio  r.  S.  in  the  cjiso  oi'  Bra trn  et  uL  vm,  Maryland^  12  WJm 
410.     That  case,  tliorcfVuv,  will  bo  noticed. 

The  easi*  irrew  cmt  «»!'  un  Art  of  Marvland,  *'  That  all  impc 
tei^s  of  foivi^n  artii-h*s  •)!•  eniiiinuditie>  of  dry  ^oods,  wares 
nierchandizf,  by  bnil  nr  packaire,  or  of  wine,  rum,  brand 
whiskey  nn<l  otlier  di>tilKMl  spiritnons  liquors,  iS:e.  and  otli 
persons  selliuLr  the  same  by  wholesale,  bale  or  package,  & 
shoubl,  ln'forc  they  wore  aulhori/.t*d  to  sell,  take  out  a  licen.": 
for  which  they  >hould  pay  fifty  dollars. 

Tlie  ]»hiinlifl*s  in  the  case  "  Imported  and  sohl  one  paeka< 
(d'  forelirn  dry  «r(M)ds.  without  having  license  to  do  so." 

The  Su])retue  ('(»urt  deicruiined  that  this  Act  was  a  brea< 
of  each  of  tlie  tv,(»  clauses  of  the  Constitution  which  I  hai 
tjuotcd. 

In  relation  to  it>  \*v\\\]i  a  violation  of  the  clause  which  pr 
liibit>i  the  Slate<  fnMu  layiiiL^  any  tax  on  hnports  or  export 
without  the  consent  <»f  Conirress,  the  Court,  through  Markhdi 
<\  J,  s:iy,  ••  It  nniy  i)e  c<»nceded,  that  the  words  of  the  proll 
l)itlon  ought  not  to  be  pressed  to  their  utmost  extent".  *'Bi 
-"  '»«lmit  thfit  soi!n<l  principle's  of  construction  ought  I 
x  ^.nrrvinsr  the  words  of  the  nrohibitk 
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if  he  sells  them  or  otherwise  mixes  them  with  the  general  pro- 
perty of  the  State,  by  breaking  up  his  packages  and  travelling 
with  them  as  an  itinerant  pedlar." 

The  amount  of  this  is,  that  although  the  more  introduction 
of  an  import  into  a  State  does  not  make  it  cease  to  be  an  im- 
port, yet,  if  the  importer  so  act  upon  it  as  to  make  it  become 

-.    incorporated  and  mixed  up  with  the  mass  of  property  in  the  coun- 

•  try,  as  by  selling  it  or  breaking  up  the  package  in  which  it  is 
contained,  it  does  then  cease  to  be  an  import;  and  that  as  soon 
as  it  ceases  to  be  an  import,  it  may  be  taxed  by  the  State. 

Is  tliis  case  analagous  to  the  one  we  are  deciding  ?  It  is  not. 
It  was  a  case  in  which  the  Law  prohibited  the  importer  from 
selling  the  import.  This  is  a  case  in  whicli  the  Law  lets  him 
sell  the  import,  but  lays  a  tax  on  what  he  gets  for  it,  on  the 
{iross  amount  of  money  which  he  receives  for  it.  Now  this 
money,  it  is,  which  is  taxed.  And  tt  is  something  which  "  Had 
been  incorporated  and  mixed  up  with  the  mass  of  property  in 
the  country.'*  Something  as  different  from  *'  A  package  of 
dry  goods,  in  the  form  in  which  it  was  imported",  as  tliat  pack- 
age, when  sold,  would  be  different  from  itself,  in  the  fonn  in 
wluch  it  was  imported,  or  as  that  package,  when  broken  up, 
would  be  different  from  itself,  before  its  being  broken  up. 

According  to  the  principles,  then,  of  Brown  vs.  Manjland^ 
the  Stute  can^  rather  than   cannot^  tax  this  something — this 

,   money — ^the  proceeds  of  the  sale  of  the  imports. 

.  Again,  the  gross  amount  of  sales  are  not  the  exact  equiva- 
lents to  the  seller  of  the  things  sold.  This  amount  is  made  of 
■the  cost  of  the  goods  sold  and  of  the  seller's  profits,  on  them. 
Where  do  these  profits  come  from  ?  They,  at  least,  are  not 
imports.  A  tax  on  the  gross  amount  of  sales,  is  a  tax,  in  part, 
on  these  profits. 

.'     And  all  of  the  expenses  to  which  the  importer  is  put,  after 
'£jB  import  gets  into  the  country,  to  bring  it  to  sale,  also  enter 

.  into  the  gross  amount  of  sales.     His  agents,  his  store-houses, 
j^B  insnrers,  all  cost  him  money.     This  cost  he  puts  in  the  price 

'ritf'Ae  import  when  he  sells  it.    Now  cannot  the  State  lay  a 
J^  on  these  profits— these  services  of  agents — ^iheee  BVoT«L^t^% — 
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these  insurances  ?  A  tax  on  the  gross  amount  of  sales  is  a  tax, 
in  part,  on  these  things.  But  a  tax  on  the  naked  import,  is  not 
a  tax  on  any  of  them.  I  say  in  part ;  but  would  not  a  Court 
be  justified,  in  order  to  save  its  State  from  the  imputation  of 
having  violated  the  Constitution,  to  presume  that  the  whole 
tax  was  intended  to  be  on  this  part — the  part  of  the  "  gross 
amount  of  sales,"  due  to  these  several  items,  and  that  the  whole 
gross  amount  of  sales  was  adopted  merely  as  a  convenient  mea- 
sure of  the  tax.  Be  this  as  it  may,  there  is  certainly  a  marked 
difference  between  "imports"  and  the  "gross  amount  of  the 
sales"  of  imports. 

But  the  Ordinance  is  not  confined  to  the  gross  amount  of 
the  sales  of  imports.  Imports  are  not  mentioned  in  it.  It  ia 
a  general  Tax  Law.  It  lays  a  tax  on  the  gross  amount  of 
sales  of  all  negroes,  goods,  wares  and  merchandize,  or  other 
commodity,  article  or  thing  sold  within  the  corporate  limits  of 
Savannah,  by  any  person,  upon  a  commission,  &c.  "  Between 
the  first  day  of  May  in  each  and  every  year,  and  the  last  day 
of  April  in  each  succeeding  year",  4c. 

The  tax  is  upon  the  gross  amount  of  the  sales  arising  from  a 
whole  year's  business,  and  dealing  in  articles  of  whatever  kind. 

This  shows  the  intention  to  have  been  to  put  articles  of  im- 
port, to  say  the  least,  upon  no  worse  footing  than  domestic 
products.  And  it  is  not  said,  in  Breton  !'«.  Maryhmdj  that 
the  State  must  discriminate  in  favor  of  the  foreigner,  and  not 
tax  him  when  she  taxes  her  own  citizens.  But  it  is  said,  in 
that  case,  "  That  in  our  complex  system,  the  object  of  the  pow**. 
ers  conferred  on  the  government  of  the  Union,  and  the  natur^^ 
of  the  often  conflicting  powers  which  remain  in  the  States,  i 
always  be  taken  into  view,  and  may  aid  in  expounding 
words  of  any  particular  clause".  Now,  what  was  the  object  ^i 
this  prohibition  ?  In  a  word,  was  the  object  to  put  foreign^^,.^^ 
in  a  better  condition  than  natives  ?  We  know  the  object  i^^^tif 
not  to  put  citizens  of  other  States  in  that  better  condition^  ^  f 
as  to  this,  the  Constitution,  in  another  clause,  says — ^^  The^ 
izens  of  each  State  shall  be  entitled  to  all  privileges  and  i 
iiities  of  citizens  inthei&evQral  States".    They  shall  be 
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to  citizens  not  better  off  than  citizens.  If,  then,  tlic  ol»jeet  was 
not  to  put  foreigners  in  a  better  condition  tlian  natives,  tbc  ob- 
ject was  not  to  prohibit  such  an  Or(linan(*e  as  this,  for  it  mere- 
ly puts  them  upon  the  same  footing  as  that  of  citizens.  But, 
indeed,  the  great  object  of  this  clause,  as  tlie  history  of  it  shows, 
and  to  which  I  may  hereafter  refer,  was  to  prevent  the  sea- 
board States  from  taxing  the  imports  of  the  interior  States,  as 
those  imports  passed  through  tlie  former  States  to  the  latter. 
To  do  this  effectually,  diHcriminatuuj  taxes  have  to  be  laid  up- 
on such  imports.     But  this  is  not  a  <liscriminating  tax. 

According,  then,  to  the  principles  laid  down  in  Brown,  vs. 
Maryland^  this  Ordinance  is  not  a  violation  of  the  clause  of 
the  Constitution  which  prohibits  the  States  to  tax  imports. 

Is  it,  according  to  those  principles,  a  violation  of  the  power 
delegated  to  Congress,  **  To  regulate  commerce  with  foreign 
nations  and  among  the  States  ?'*  It  is  not.  Those  principles 
apply  equally  to  both  claiL«ies  of  the  Constitution.  If  the 
**  gross  amount  of  salew"  is  not  an  import,  or  not  imports,  it  is 
not  any  thing  which  belongs  to  foreign  or  interstate  commerce, 
and  therefore,  not  any  thing  falling  under  the  power  to  regu- 
late such  commerce. 

[1.]  According,  then,  to  the  princij>les  laid  down  in  Brown 
V8.  Maryland^  this  Ordinance  is  not  unconstitutional.  Tliis  is 
the  opinion  of  every  member  of  this  Court-  But  speaking  for 
myself,  I  am  not  willing  to  let  the  decision  rest  on  this  ground 
alone.  I  do  not  wish  to  be  considered,  by  implication,  as  ad- 
mitting that  I  think  the  decision  in  Brown  vs.  Maryland  to  be 
right,  or  as  admitting  that  I  think  a  decision  of  the  Supreme 
Court  of  the  U.  S.  is  a  binding  precedent  for  this  Court.  And 
I  prefer,  too,  to  put  the  decision  upon  the  Constitution  itself, 
.as  I  understand  the  Constitution,  rather  than  upon  any  decis- 
ion. I  shall,  therefore,  consider  the  case  further. 
.  .  In  my  opinion,  the  following  propositions  are  true : 

•1.  The  decision  in  Brown  v9,  Maryland^  has  been  overruled 
^ljF;the  Supreme  Court  of  the  U.  S.  itself. 

2.  The  Constitution  is  to  be  construed  in  the  sense  in  which 
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it  WMS  uiMlorstoud  1)V  the  makors  c»f  it  at  the  time  when  they 
made  it. 

.'5.  Accunlin;::  i<'  tliis  soiiso,  the  Supremo  Court  of  the  U:  S, 
has  no  aj^pellaio  or  other  jurisdiction  over  this  Court,  and  cim- 
iiot,  tlu'refore,  make  a  ju'ocedeut  for  it. 

4.  AecordiiiiT  to  tliis  sense,  Bn.nrn  va,  Man/laud,  ouffht  to 
he  overruled,  it' it  lias  not  hei^Ti. 

♦">,  And  aeeonlin;,^  to  this  sense,  the  decision  of  the  Court  be- 
low, in  this  case,  duixht  to  be  alHrnicd. 

These  are  j)rn|)osiiioiis  of  some  import.  I  shall,  therefore, 
hold  myself  excnscMl.  if  J  i^o  some'what  at  large,  into  the  proofi! 
hy  which  I  think  they  are  estahlished.  1,  alone,  am  respoDsi- 
hie  for  them,  and  for  all  that  may  he  said  in  their  support 
AVhat  the  other  memhers  of  the  Court  may  think  of  them,  or  of 
anything  I  may  .-ay  in  their  sup])ort,  1  know  not. 

1.  Has  Brf'Wn  ra,  Mtin/hrnd  heen  overruled  ?  It  has,  by 
several  decisions  of  the  Su|)reme  Court ;  and  first,  by  the  de- 
cisions in  the  License  Cases.  There  were  three  of  those  casea^ 
one  from  New  Htimpshire,  one  from  Massachusetts,  and  one 
from  Rhode  Island. 

The  facts  in  the  N.  Hampshire  case  were  these  :  N,  Hamp- 
shire hy  law,  forbade  '*  Any  person,  without  a  license,  to  seD 
wine,  rum,  gin,  brandy,  or  other  sj)irits,  i)i  any  f/iiayitity\— 
Certain  persons  of  the  name  of  Pierce,  bought  a  barrel  of  pSL 
in  Boston,  brought  it  coastwise  into  N.  Hampshire,  and  in  N. 
Hampshire  sold  it.  For  this  they  were  indicted  under  the 
aforesaid  law,  and  were  fouiid  guilty,  notwithstanding  their  inr 
sisting  that  the  law  violated  these  same  two  provisions  of  the 
Constitution.  They  took  their  case  up  to  the  Supreme  Court 
of  the  U.  S. ;  and  it  affirmed  the  decision  of  the  Court  in  K. 
Hampshire.     ('>  ITotv.  554.) 

Now  this  case  is  similar  to  that  of  Broivn  vb.  Maryland^  b 
every  material  respect,  except  that  the  article  sold  in  it,  vu 
not  an  import  from  a  foreign  nation,  but  from  a  neighbonBg 
State.  But  the  decision  in  Brotim  V8.  Mari/lund,  waa  decibp^ 
ed  to  be  equally  applicable  to  the  case  of  importations  fironi » 
flist^r  State.     (12  Wheat.  W^i) 
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To  the  extent,  tlicn,  of  ■  coinnK'n-c'  uml  ••  inijiorts'  '  amony 
e  Statfjtf\  this  <h'eisioii  «>vi-rnih's  Bmnni  r^,  MurifhuuL — 
lis,  ii^leed,  Wii.<  :nhnittiMl  l)y  the  e<»uns(»l  for  |iljiintiflVi  in  er- 
r,  ill  the  eiise  now  under  eonsiilenition. 
The  Mas;<aehu>etls  ease  irrew  out  of  a  Law  of  tliat  State, 
lich  forbaik'  tlie  sjile  of  llfjuors  in  less  ijuantity  than  twenty- 
;ht  gallons,  without  a  HcfUM-.  One  Thurlows  s«)hl  liijuor  in 
«  quantities  than  twenty-ei;^ht  gallons  ;  and  some  of  it  so 
.d,  was  of  forei^ru  pn»'luet.  The  Court  in  Massaehu5«etts 
§t,  and  then  the  Supreme  Court  of  the  T.  S.,  held  the  iiaw 
bo  no  violation  of  the  (.'«»nstitution. 

In  the  last  Court,  the  east*  was  ar;rued  hy  Wehster,  Choato 
il  Ilalh't,  for  the  retailer;  and  in  the  ar;;ument,  we  hav<'  Mr. 
ebster's  and  Mr.  Choales  exposition  of  Bnnrn  n*.  Afar//- 
td»  They  rested  their  arirumeut  cxchiitivrlif  upon  that  ease. 
ley  say  the  cfteet  of  the  law  was  such,  that  in  the  eounty  of 
»  plaintift"s  reMdenee,  eontainin^r  100,000  inhahitants,  no  li- 
lise  had  been  granted  for  >i.\  y«.';irs. 

And  as  to  what  ftrcfrn  rn.  Miirj/hottI  decides,  this  is  what 
-y  pay : 

"  What  is  the  extent  of  the  etVcet  of  an  Aet  (»f  Congress? 
igarded  as  a  license  to,  or  eontraet  with  the  im[)orter,  eoni- 
micating  a  right  to  sell,  according  to  the  views  in  Jirown  v», 
art/land,  447,  what  is  its  extent  ?  The  plaintiff  contends 
it  it  would  he  repugnant  to,  an<l  in  fraud  of  the  license, 
her  to  ordain  that  nc^  <»ne  shall  huy  of  thc^  importer;  or  to 
Iain  that  no  one  haviiig  hought,  shall  re-sell  :  because  either 
jhibition  would  totally  defeat  the  license  itself.  The  license 
I  license  to  carry  the  article  to  market :  to  trade  in  it ;  to 
ve  access  with  it  to  the  consuming  capacity  of  the  country. 
*•  The  ground  on  which  Congress  legislate,   in  passing  such 

Act,  and  the  just   expectations  and  reasonings  of  the  im- 
rter,  prove  this. 

"The  intercei)tion  of  the  article,  in  the  hands  of  the  first 
yer,  on  its  way  to  a  market,  excludes  it  from  ni;irket,  and 
uts  the  importer  from  the  country  as  really  as  if  he  were 
ohibited  to  sell/' 


41^        >n'nEMi-:  rorirr  of  Georgia. 


This  i>  :).••  \i"\\  «-f  W..- *:.  r  :•.!.!  <*•:  ..t-j.  a*  to  Br-jtrn  r#. 
M'tftjii'in*L  A 5.1  i*  it  ]t"-*i!r.i- :■..  •!■  •:;'.:  i:-  correct noc-* ? — 
'•  The  iic'-M:-.-  '.  ti"  A-*.  ••!'  < '••i.L'rv-.-.  ;.- a  l:ovi:?e  !••  carrv  the 
!trti"lt.-  V)  fi  :!::irk-t.  t-  ww  w  in  ir,  :  •  :.:ivo  ;u;:f>>  ^^ith  it  to  the 
t't^Uitijiitiittf  •■;ij.:i'ity  '.f  i!;.-  i;'.::!.;ry"  :  :];:i:  i-i.  Tm  Le  alhwodto 

wnr:h  :;tikiii;f  aliou:.     • '*  //.  /•.  ">"".  ."lo. 

Tfi'-  dr.'isi,.;,  ',„  Uf,.n'iK  rs.  M'D'.jhui'l  -.'lys.  that  the  States 
<-aiiiiut  ju'oiiihir  th«-  -a!»-  ••!' ::ii}.'-rt>  hy  \v)i..;.-*aif.  The  ruifon 
of  th<*  'If'-i-i'iii  i-ijumIIv  >.:v-.  :::;!•  th«v  «aL!i«'t  I'pMhihit  the  sale 

1         .         %  ft  r 

of  iiiijioris  ^y  r«:ai]. 

N«»w  the  «h-r-i-'«.]i  J!'  tiii-.  M:i--a«iiu<Oit>  J-.ici*iii«.'  Case  say?, 
that  tin-  Stai«:.-  iiuiv  jirni.iMt  t1;.-  -:»]•:•  «.f  impMrts.  by  rt'tail — 
the  rea>«^ii  ni'  thr*  'h.ci.-iMn  ••.jiially  -ays,  tht-y  may  prohibit 
their  sah-  l»y  \vli.ii(.>al<'.  Thi-  pja.-^'^n  is,  that  the  States  have 
power  f"  .-t'.»f»  thr  rni,sai,ij>-.l'>n  «  f  till'  artielc.  And  this  may 
he  ilone  as  efTtjetiiaHy  l.y  a  pr'»lii]iiti(.«ii  of  one  .^ort  of  sale,  as 
by  a  jirohihiiion  nf  the  oii-cr.  Thf  rcasuiu  then,  on  which  the 
«le<'i>ioii  in  hfmru  /v.  M>ifif]»iinl  is  made  to  stand,  \^  repu- 
diatf**!  hy  rlii>  diM-i-iuu  ;  and  \\\w\\  tlii'  n'a.>on  of  a  tlecision  is 
ri'pudialiMl.  tin-  d«M-i>i«»n  iisrlf  i-  uv.TniK«l.  It  is  true,  perhaps, 
that  this  on;.dit  to  1m!  .-ai*!  at  thr  linii-  v]i».'n  the  reason  is  repu- 
diated ;  otherwise,  tlif;rlio.-i  of  tin-  (»v»'rrukMl  case  may  fright- 
en tlie  timid  or  niisiead  tin-  weak. 

Tlie  Jihodc  Island  Ca-r  wa<  nul  unlikr  llie  Massuchusetti 
Case. 

These  cases  not  only  overrule  the  case  of  lirowit  vtf,  Jlarg- 
land:  hut  they  esiahlish  just  the  opp«.site  j>rinciple  to  the  one 
which  it  established.  They  establish  the  principle  that  an  ar- 
ticle from  abroad  ceases  to  be  an  import — ceases  to  be  an  ar- 
ticle of  ft)rei;^n  commerce,  the  instant  it  enters,  with  the 
permission  of  the  government  of  the  home  territory.  And  if 
it  is  ever  t(»  cease  to  be  an  import  at  all — ever  to  lose  its  for- 
eign attribute^  and  become  natid-alhed,  is  not  this  the  point  of 
time  at  which  the  change  must  take  place  ?  The  article  un- 
dergoes no  farther  transformations,  except  such  as  domestic  ur- 
f/VIes  unilcrgu.     Why,  then,  should  ihe  time  when  the  change 
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is  to  take  place,  be  put  off  until  the  article  comes  to  second  or 
tliird  hands ;  or  until  it  comes  to  the  consumer ;  or  until  it 
is  broken  up  into  fragments.  No  reason  appears  for  such  post- 
ponement. If  postponed,  the  selection  may  as  well  be  of  one 
of  the  points  of  time  as  of  another.  There  is  nothing  in  them 
to  justify  a  preference  of  one  to  another.  Not  only  so,  but 
nothing  is  gained  to  the  importer  or  to  (inybody,  by  any  such 
postponement. 

And  this  is  the  ground  upon  which  the  opinion  of  one  of  the 
Judges  is  frankly  put — Mr.  Justice  Daniel.     He  says :  "  Im- 
ports in  a  political  or  fiscal,  as  well  as  in  common  practical  ac- 
eeptation,  are  properly  commodities  brought  in  from  abroad, 
"^hich  either  have  not  reached  their  perfect  investiture  or  their 
^timate  destination,  as  property  within  the  jurisdiction  of  the 
IState ;  or  which  still  arc  subject  to  the  power  of  the  Govem- 
ttmment,  for  a  fulfilment  of  the  conditions  upon  which  they 
^STe  been  admitted  to  entrance:  as  for  instance,  goods  on 
"^Idoh  duties  are  still  unpaid,  or  which  are  bonded,  or  in  publio 
"^Mre-houses.     So  soon  as  they  are  cleared  of  all  control  of  the 
^hyvemment  which  permits  their  introduction,  and  have  become 
%]ie  complete  and  exclusive  property  of  the  citizen  or  resident, 
&li«]^  are  no  longer  imports  in  a  political,  or  fiscal,  or  common 


,  It  follows  from  this  notion  of  an  import,  that  the  right  qf 

is  not  an  incident  of  an  import. 
This,  indeed,  is  the  necessary  conclusion  from  what  was  the 
decision  of  the  whole  Court,  but  it  is  not  expressed  by 
of  the  Judges,  except  Mr.   Justice  Daniel  and  Mr.  Jus- 
Woo€U>uri/,     They  express  it,  each  for  himself.     (5  How. 
>,  616,  619.)    The  latter  uses  this  strong  language— '^Je  i^ 
HlMW»ifes^  also,  whether  as  an  abstract  proposition  or  practical 
that  a  prohibition  to  import  is  one  thing,  while  a  pro- 
ton to  sell  without  a  license,  is  another  and  entirely  differ- 


^^    It  is  true,  the  other  Judges  do  not  disavow,  in  words,  the 
\cSBrcfxm  vs.  Maryland.    They  adopt  a  different 
btit  one  which  equally  effects  the  same  objec^-<the  gen- 
vot.  XIV.  57 


450  SUPREME  COURT  OF  GEORGIA. 

Padelford,  Fay  k  Co.  vs.  Mayor  and  Aid.  City  of  Savamiah. 

tie  mode  of  making  a  distinction  where  there  is  not  a  differ- 
ence— a  mode  long  since  canonized  by  the  courtesy  or  timidity 
of  Courts,  but  a  mode  which  is  a  most  fruitful  source  of  litiga- 
tion. When  a  case  is  overruled,  why  ought  it  not  to  be  over- 
ruled effectually,  so  that  it  may  no  longer  mislead  ? 

Mr.  Chief  Justice  Taney^  Mr.  Justice  Catron  and  Mr.  Jus- 
tice Nelson,  put  their  judgments  chiefly,  if  not  altogether,  upon 
the  ground  that  the  Laws  of  Massachusetts  and  R.  Island  only 
interfere  with  the  retail  selling  of  the  article  imported,  after 
it  has  left  the  hands  of  the  importer,  and  not  with  the  wholesale 
selling  of  it  while  it  remains  in  his  hands.  But  this,  as  we 
have  seen,  is  sufficient  to  overrule  the  whole  case  of  Brotcn  M. 
Maryland,     This  takes  its  life  out  of  it. 

Mr.  Justice  McLean  and  Mr.  Justice  Grivr^  also  put  their 
decisions  upon  this  ground,  in  part,  and  in  part  upon  the  ground 
that  the  States  retain  a  "  police"  power,  and  that  these  Laws 
of  Massachusetts  and  R.  Island,  as  well  as  those  of  N.  Hamp* 
shire,  were  made  in  the  exercise  of  that  power. 

Now,  if  a  Law,  regulating  the  sale  of  wines  and  spirituous  li- 
quors, is  a  Police  Law,  why  is  not  a  Law,  regulating  the  sale 
of  any  other  commodity,  equally  a  Police  Law  ?     That  winea^ 
and  spirits  are  ordinary  articles  of  traffic — indeed,  most  import 
tant  articles  of  traffic,  is  known  to  all.     At  the  time  when 
decision  was  made,  viz :  1847,  the  value  of  imported  wines  anc 
spirits  amounted  to  over  ?3,000,000,  a  value  greater  than  diib 
of  any  other  article  of  foreign  commerce,  except  three  or  foa 
They  are  made  articles  of  traffic  by  the  Commercial  Acts  c 
Congress.     If,  therefore,  a  State,  by  virtue  of  its  Police  Powea 
may  regulate  their  sale,  notwithstanding  those  Acts,  why 
it  not,  by  virtue  of  the  same  power,  regulate  the  sale  of 
other  article,  made  an  article  of  traffic,  by  those  Acts  ? 
if  this  be  so,  the  amount  of  it  is,  that  a  State  may,  by  virtue  < 
its  Police  Power y  impose  a  tax  on  the  sale  of  any  article  br 
into  it  from  abroad,  as  soon  as  it  enters  its  territory,  whet"^   '  h 
it  be  in  the  hands  of  the  importer  or  in  the  hands  of  any  i 
else.     And  this  result  is  equally  fatal  to  the  decision  in  Br 
fff.  Afyyland. 
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[2^3  Upon  the  whole,  it  seems  necessary  to  say  that  the  caae 
of  Brown  v8.  Maryland^  is  overruled  by  these  License  Cases. 
And  this  effect  have  also  the  decisions  in  the  Passenger  Ca- 
ses. ^ 

These  cases  arose  out  of  Laws  made  by  Massachusetts  and 
N.  York,  respectively,  which  Laws  declared,  in  substance^  that 
Xko  alien  passenger  should  land  on  their  shores,  until  he  had ' 
|Mbid  a  tax. 

A  question  was  made  before  the  Courts  of  New  York  and 
Massachusetts,  respectively,  whether  these  Laws  were  not  in 
"viDlation  of  the  aforesaid  two  clauses  of  the  Constitution.  The 
Sapireme  Court  of  New  York  decided  that  the  N.  York  Law 
'Was  not.  Its  decision  waB  appcale<I  from,  and  the  case  was 
oarried  before  the  Court  of  Errors  of  N.  York.  That  Court 
^affirmed  the  decision. 

The  Supreme  Court  of  Massachusetts,  also,  decided  the  Mas- 
dachusetts  Law  not  to  be  unconstitutional. 

Both  cases  were  carried  up  to  the  Supreme  Court  of  the  U. 

8.  and  that  Court  decided,  by  five  Judges  to  four,  Justices 

JVajpiej  Catron  J  McLean^  Grierand  McKinley,  to  Chief  Jus- 

"^ioe  Tanef/y  Justices  Nehon^  Daniel  and  Woodbury j  that  the 

Xiaw  was  unconstitutional. 

The  ground  on  which  the  majority  put  their  decision  was, 
"^hat  as  long  as  the  passenger  remained  on  shipboard,  he  was 
'^jo  be  considered  an  import,  and  to  belong  to  foreign  commerce, 
^Which  import  Congress  had  "regulated"  by  law,  and  that  any 
't;ax  on  it  by  a  State,  was  both  a  tax  upon  an  import  and  a  reg- 
illation  of  commerce,  and  was  therefore  prohibited  by  each  of 
tiie  aforesaid  clauses  of  the  Constitution.  They  held,  however, 
^fehat.  <M  Boon  as  the  passenger  leaves  the  ship  and  lands  and 
l^amgles  with  the  citizens  of  the  State,  he  becomes  a  subject  of 
State  taxation.  Mr.  Justice  McLean  said,  "  It  is  a  tax  upon 
^  commercial  operation — ^upon  what  may,  in  effect,  be  called 
^n/i  import.  In  a  commercial  sense,  no  just  distinction  can  -be 
xnade,  as  regards  the  Law  in  question,  between  the  transpwta- 
,  ^^ion  of  merchandize  and  passengers.  For  the  transportatioa 
of  both,  the  ship-owner  realizes  a  pirofit,  and  each  ik  theMbJBOl 
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of  a  commercial  regulation  by  Congress.  \Then  the  merchan* 
dize  is  taken  from  the  ship,  and  become  mingled  with  the  p|fO- 
perty  of  the  people  of  the  State,  like  other  property,  it  is  aab- 
ject  to  the  local  Law ;  but  until  this  shall  take  place,  the  mtt^ 
ehandise  is  an  import,  and  is  not  subject  to  the  taxing  power 
'  of  the  State,  and  the  same  rule  applies  to  passengers.  When 
they  leave  the  ship  atul  mingle  with  the  citizenB  of  the  State j 
they  become  subject  to  its  Laws'\     (7  Hotv.  405.) 

Of  the  other  Justices,  of  the  majority,  Wayne  and  MeKvur 
ley  concurred  with  McLean ;  and  OatroHy  in  his  opinion,  alBQ 
occupied  this  ground ;  and  with  him  concurred   Crrier.     Cts^ 
ron  said — '^  Again,  give  the  argument  all  the  benefit  it  claimfl^ 
concede  the  full  municipal  power  of  the  State  to  tax  all  -ptf' 
son$  within  her  territory^  as  a  general  rule,  wliether  they  Aovr 
been  there  a  year  or  an  hour,  and  still  she  could  not  impose. • 
capitation  tax  on  these  passengers,  by  the  hand  of  her  own  tax 
collector.     The  tax  was  demanded  while  they  were  on  board\ 
(7  How.  447.)    And  again,  '*  It  is  also  insisted  that  the  States 
may  tax  all  persons  and  property  within  their  respective  juri* 
dictions^  except  in  cases  where  they  are  aflBrmatively  prohibit- 
ed.    This  is  a  truism  not  open  to  denial.     But  ConstitutioBil 
exceptions  to  the  State  power,   arc  so  broad  as  to  render  tbe 
claim  valueless  in  the  present  instance.     States  cannot  lay  ex- 
port duties,  nor  duties  on  imports,  nor  tonnage  duties  on  ves- 
sels.    If  they  tax  the  Master  and  crew,  they  indirectly  1^  » 
duty  on  the  vessel.     If  the  passengers  on  board  arc  taxed^A^ 
protected  goods,  the  imports,  are  reached".     {Ibid,  452.) 

The  position,  then,  of  the  majority  is,  that  the  passenger,  ii 
long  as  he  remains  on  shipboard,  continues  to  be  an  import 
and  an  article  of  foreign  commerce,  not  taxable  by  a  Sule$ 
but  as  soon  as  he  steps  on  land  and  mingles  with  the  citiitf% 
he  ceases  to  be  an  import,  and  ceases  to  belong  to  foreign  oe** 
merce,  and  becomes  taxable  by  the  State  on  whose  shores  ki 
steps.  Now,  in  the  case  of  this  "  import,"  there  can  be  no 
^* breaking  of  bulk,'  no  opening  of  *•  package,*'  no  "aale  byi«" 
tail  or  by  wholesale,"  after  it  enters  the  country,  to  e£feot  Ak 
change.    The  passenger — ^import — steps  from  ship  io  ahon^ 
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tliatmakeS' the  transformation.  And  why  not?  there  is  bat 
one  step  from  the  sublime  to  the  ridiculous.  But  according  to 
.  Biroivn  vs.  Maryland^  something  has  to  be  done,  after  the  im- 
port  gets  on  ahorej  before  it  ceases  to  be  an  import.  It  does 
not  cease  to  be  one  the  instant  it  enters  the  country.  Mar- 
$hdllj  C.  J.  says:  ''But  while  we  admit  that  there  must  be  a 
pmnt  of  time  when  the  prohibition  ceases,  and  the  power  of 
the  State  to  tax  commences,  we  cannot  admit  that  this  point  of 
time,  tf  the  imtant  that  the  articles  enter  the  country".  The 
decision  of  the  majority,  in  these  passenger  cases  being,  that 
the  instant  the  import — the  passenger— -enters  the  country,  he 
becomes  taxable  by  the  State,  that  decision  necessarily  over- 
rides the  decision  in  Brown  vs.  Mart/land, 

Ib  it  to  be  said  that  from  the  peculiarity  of  this  import — ^the 
itmk  of  the  human  which   it  has  in  it — the  condition  as  to 
''breaJdng  package*'  and  so  forth,  applicable  to  ordinary  im- 
ports, to  make  them  cease  to  be  imports,  is  to  be  dispensed 
.with  ?     Be  it  so ;  still,  there  is  left  enough  in  the  decision  to 
overrule  Brown  vs.  Maryland.     The  point  of  the  decision  in 
that  case  is,  that  a  State  has  no  power  by  which  it  can  defeat 
importations,  and  that  a  power  to  tax  the  import  whilst  it  is 
.  an  import,  is  a  power  by  which  it  could  defeat  importations* 
Now,  as  we  have  seen,  a  power  to  tax  the  article  of  import^ 
-after  it  has  ceased  to  be  an  import,  by  being  mixed  ''  with  the 
ixiasa  of  property  of  the  country'*,  a  power  to  tax  it  in  any  of 
itB.  forms,  divided  or  undivided,  or  at  any  of  its  stages,  inclu- 
.ding  the  last  stage,  that  of  its  consumption,  is,  if  exerted,  just  as' 
affectiye  to  defeat  its  importation  as  is  a  power  to  tax   it 
nrhilflt  it  is  in  the  hands  of  the  importer,  and  before  it  has  ceased 
to  be  an  import ;  so,  a  power  to  tax  passengers  after  they  have 
landed  is,  if  exerted,  equally  as  effective  to  keep  them  from 
«Mt.  landing — from  ever  thinking  of  trying  to  land — ^as  is  a 
power  to  tax  them  before  they  have  landed. 
•  -    But  notwithstanding  this,  the  majority  of  the  Judges  consid- 
av  the  State  to  have  the  power  to  tax  the  passenger,  after  he 
-lun  Iknded  and  mingled  with  its  citizens ;  to  have  the  power  to 
( ^  lAWy  the  «fiect  of  which  would  be,  to  prevent  paesen- 
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from  landing  at  all;  that  is  to  say,  to  have  a  power  by 
h  it  can  stop  immigration — importation.     This  is  in  the 
of  Brown  vs.  Maryland. 
3.]  The  decisions,  therefore,  in  the  passenger  cases,  over- 
3  Brown  vs.  Maryland.  \ 

^4.]  The  decision  of  the  Supreme  Court  of  the  U.  S.   in 
roves  et  al.  vs.  Slaughter^  affirms  the  principles  laid  dowaby 
.0  same  Court,  in  the  New  Hampshire  License  Case,  vis : 
lat  as  to  commerce  between  State  and  State,  the  States  may 
egulate,  provided  they  do  not  make  any  regulation  which  shall 
;>e  in  conflict  with  some  regulation  of  Congress.     (15  PtUn^ 
510.)     The  question  in  Grroves  et  al.  vs.  Slaughter,  was  as  to 
a  State*s  right  to  prohibit  the  introduction  of  slaves  into  its 
limits,  '^  as  merchandize  or  for  sale."     The  Court  held,  BaUd-         . 
win  dissenting,  that  a  State  had  this  right.     And  would  any       ^^ 
one  maintain  that  a  State  had  not  equally  this  right,  with  res-      ^~ 
pect  to  the  importation  of  slaves  from  Africa  or  Cuba  ?    Yet,  if  "^fcjf 
Brown  vs.  Maryland  be  Law,  a  State  could  not  do  that.     That.^  ^t 
could  only  be  done  by  Congress. 

But  if  the  case  of  Brown  vs.  Maryland  has  not  been  oyer — -ar 
ruled  I  think  it  should  be.  I  consider  it  to  be  a  decisicHi  oot-^est 
warranted  by  the  Constitution. 

[5.]  Whether  it  is  or  not,  is  therefore  a  question  which  I  no^^^^r 
proceed  to  discuss.     In  discussing  it,  I  shall  assume  one  profz:*- 
osition  to  be  true,  that  the  Constitution,  like  every  other  instrtzz^ 
ment  made  by  men,  is  to  be  construed  in  the  sense  in  whick  mi 
was  understood  by  the  makers  of  it  at  the  time  when  they  ma/db 
it.     To  deny  this  is  to  insist  that  a  fraud  shall  be  perpetratecf 
upon  those  makers  or  upon  some  of  them. 

Can  the  sense  in  which  the  makers  of  the  Constitution  unde^ 
stood  it  at  the  time  they  made  it,  be  now  ascertained  ?  Thi 
Constitution  was  made  by  conventions,  of  the  States  called  ftr 
the  purpose  of  examining  its  meaning,  and  of  adopting  or  rs- 
jecting  it  according  as  they  liked  that  meaning  or  disliked'  it 
These  conventions  were,  in  the  great  majority  of  cases,  di^Uad 
into  two  parties,  one  in  favor  of  adopting  the  Constitutioni  atfd  Qffi 
other  figa  inst  adoption  unless  it  should  be  amended.     Dlese  pto^ 
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ties  debated  the  important  clauses  of  the  Constitution  and  other- 
wise manifested  their  sense  of  its  meaning.  The  proceedings 
of  a  large  majority  of  these  conventions  are  preserved.  They 
are  to  be  found  in  Elliot's  Debates.  This,  then,  is  one  source 
from  which  the  sense  in  whicli  the  makers  of  the  Constitution 
nnderstood  it  is  to  be  drawn. 

How  from  this  source  V  It  is  manifest,  that  what  the  party 
friendly  to  adoption  said,  was  the  meaning  of  the  Constitution, 
was  the  meaning  whicIi  they  understood  it  to  have,  was  the 
meaning  which  the  makers  of  the  Constitution  understood  it  to 
have ;  for  they  being  the  majority  were  the  makers  of  it.  Now 
these  debates  and  proceedings  show  what  the  party  friendly  to 
the  adoption  of  the  Constitution  said  was  this  meaning. 

They  also  contain  the  acts  of  ratification  and  the  propositions 
and  recommendations  for  amendment  of  the  Constitution — of  its 
makers.     These  all  throw  light  on  the  subject. 

There  are  other  sources  from  which  evidence  may  be  drawn, 

such  as  the  contemporary  and  continued  Acts  of  the  States, 

showing  their  view  of  the  meaning  of  the  Constitution,  and  the 

manifestations  of  popular  sentiment  about  the  time  of  the  adop- 

•Hbn  of  the  Constitution,  or  soon  afterwards,  and  since,  showing 

^hftt  the  people  thought  in  respect  to  its  meaning. 

The  question  what  the  makers  of  the  Constitution  meant  by 
tie  instrument  which  they  made,  is  eminently  a  question  of 
^act.  It  is,  in  its  own  nature,  in  the  highest  degree  historical. 
J5Pb  get  the  meaning  fully,  we  must  have  a  view  of  the  Act — the 
^^otors  and  the  circumstances — we  must  see  the  instrument  it- 
Belf — the  makers  of  the  instrument — and  the  facts  standing 
luronnd  the  instrument. 

X  pretend  not  to  see  all  this — still  I  think  I  see  some  of  it, 
«^d  what  I  see  I  shall  attempt  to  bring  forward. 

:  It  will  appear,  I  think,  from  the  evidence  which  I  shall  pro- 
^Ipee  tliat  the  sense  in  which  the  makers  of  the  Constitution  un- 
^^ipinrtopd  it)  when  they  made  it,  is  expressed  in  the  following 

1.  That  the  Constitution  delegated  to  the  General  Govern- 


456  SUPREME  COURT  OP  GEORaiA- 


«»*- 


Pndelford,  Fay  k  Co.  vt.  Mayor  and  Aid.  City  SaTutflA^  ■ 

ment  or  any  department  thereof,  no  power  by  implication^  but 
only  delegated  such  powers  as  it  expressly  enumerated. 

2.  That' it  delegated  no  exclusive  power,  unless  the  delega- 
tion was  said  to  be  exclusive. 

3.  That  it  laid  no  prohibition  upon  the  States,  except  such 
as  it  specified. 

4.  That  the  words  used  in  it,  if  susceptible  of  more  meanings 
than  one,  were  used  in  the  meaning  which  was  least  favorable 
to  the  delegation  of  power,  and  most  favorable  to  its  retention. 

Let  us,  then,  go  to  the  proofs.  And  first,  to  those  contained 
in  the  debates  and  proceedings  of  the  State  Gonyentions  Trhich 
agreed  to  the  Constitution.  In  these  proofs  will  be  fonnd 
evidence  to  apply  to  all  of  the  four  propositions,  butezpoi^ently 
to  the  first,  second  and  third.  I  shall  not,  in  every  instance, 
stop  to  show  the  application  of  the  evidence  to  the  particnUff 
point  to  which  it  will  apply. 

Let  us  commence  with  the  convention  of  Massachusetts. « 

In  this  convention,  Parsons,  a  friend  to  the  adoption  of  the 
Constitution,    and  after  its  adoption,  the  most  distingaiahed 
Judge  that  Massachusetts  ever  had,  said,  '^  It  was  objected  that 
by  giving  Congress  a  power  of  direct  taxation,  we  give  thsia 
power  to  destroy  the  State  Governments  by  prohibiting  then 
from  raising  any  moneys :  but  this  objection  is  not  founded  m 
the  Constitution.     Congress  have  only  a  concurrent  right  inA 
each  State  in  laying  direct  taxes — not  an  exclusive  right— and 
the  right  of  each  State  is  equally  extensive  and  perfect  as  dl 
right  of  Congress.     Any  law,  therefore,  of  the  U.  &  for  seoi^ 
ring  to  Congress  more  than  a  concurrent  right  with  eteh  Stirtp 
is  usurpation  and  void."     (2  Ell.  Deb.  93.) 

The  paragraph  which  provides  '^  That  the  writof  Aofteos  49pr» 
pus  shall  not  be  suspended,  unless  in  cases  of  rebellion  or.fa- 
vasion"  ^^  Was  read,  when,  after  a  question  by  G^n.  Thotn|MDai 
Hon.  Mr.  Adams,  in  answer  to  an  inquiry  of  the  Hon.*  Mr. 
Taylor,  said,  that  this  power,  given  to  the  General  ^GMt 
emment,  to  suspend  this  privilege  in  cases  of  rebellion  -wd ». 
vasion,  did  not  take  away  the  power  of  the  several  SUtn^U 
suspend  if  they  shall  see  fit."    (2  JEll  Deb.  108.)  . 
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So  Judge  Sumner,  "  Congress  have  only  power  to  suspend 
the  privilege  to  persons  committed  by  their  authority.     A  por- 
"eon  committed  under  the  authority  of  the  States  will  still  hare 
a,  right  to  this  writ."     {Id.  109.) 

After  the  debate  had  come  to  a  close,  "  Mr.  Parsons  moved 
that  this  Convention  do  assent  to  and  ratify  this  Constitution." 
This  motion  seems  to  have  been  received  with  doubtful  fa- 
vor. Gen.  Heath,  after  some  strong  appeals  to  the  Conven- 
tion for  a  union,  acknowledged,  "  But  I  have  observed  from 
■tbe  first,  that  many  gentlemen  appeared  opposed  to  the  sys- 
tem; and  this,  I  apprehend,  arises  from  their  objections  to 
some  particular  parts  of  it.  Is  there  not  a  way  in  which  their, 
ninds  may  be  relieved  from  embarrassment?  I  think  there  is**- 
And  then  he  proceeded  to  state  the  way  which  was  to  ratify 
the  Constitution  as  it  was,  and  at  the  same  time  propose  amend- 
nente  to  it,  to  meet  the  objections  to  it.     (2  ML  Deb.  122.) 

After  (Jen.  Heath  sat  down,  his  Excellency  the  President, 
(who  was  John  Hancock)  rose  and  observed,  "  That  unfortu- 
nately,'through  painful  indisposition  of  body,  he  had  been  pre- 
Yimtcd  from  giving  his  attendance  in  his  place ;  but  from  the 
information  he  had  received,  and  from  the  papers,  there  ap^ 
peared  to  have  been  a  ffreat  dissimilaritj/  of  sentiments  in  the 
ConTention.     To  remove  the  objections  of  some  gentlemen,  he 
felt  hiiliaelf  constrained,  he  said,  to  hazard  a  proposition  for  their 
oonsideration.     My  motive,  says  he,  arises  from  my  earnest  de- 
aire  to  this  Convention,  my  fellow-citizens  and  the  public  at 
large,  that  this  Convention  may  adopt  such  a  form  of  Govern* 
m'ent  as  may  extend  its  good  influence  to  every  part  of  the 
Vnited  States,  and  advance  the  prosperity  of  the  whole  world. 
His  situation,  his  Excellency  said,  had  not  permitted  him  to 
enter  into  the  debates  of  the  Convention — it  however  appeared 
to  him  neces9anfj  from  what  had  been  advanced  in  them,  to 
mAopt  tihe  form  of  Government  proposed ;  but  observing  a  di- 
^enHjf  of  sentiment  in  the  gentlemen  of  the  Convention,  he 
hid  frequently  had  conversation  with  them  on  the  subject ;  and 
from  tftoB  conversation,  he  was  induced  to  propose  to  them 
irliether  the  introduction  of  some  general  amcndnmtts  wodd 
vot.^xiv.  58 
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■6t  be  attended  with  the  happiest  consequences.  For  thatpms 
)ose,  he  should,  with  tlic  leave  of  the  Honorable  CSonvention, 
^bmit  to  their  consideration  a  proposition,  in  order  to  remoTe 
the  doubts  and  quiet  the  apprehensions  of  gentlemen.'* 

He  then  read  his  propositions — ^the  first  of  them  was  ht  the 
following  words  :  "  First,  that  it  be  explicitly  declared,  that  all 
powers  not  expressly  delegated  by  the  aforesaid  Constitutiony 
are  reserved  to  the  several  States,  to  be  by  them  exercised/' 

These  propositions  being  thus  submitted  to  the  Gonventiony 
John  Adams  moved  that  they  should  be  taken  under  consider- 
tionby  the  Convention.     (2  Ell  120,  121, 122,  123,  12^.) 

He  prefaced  his  motion  with  a  speech,  in  which  these  words 
are  to  be  found :  "  Mr.  President,  I  feel  myself  happy  in  con- 
templating the  idea  that  many  benefits  will  result  from  yonr 
Excellency's  conciliatory  proposition  to  this  Commonwealth 
and  to  the  United  States  ;  and  I  think  it  ought  to  precede  Ae 
motion  made  by  the  gentleman  from  Newbcrryport,  (ParsonSy  the 
motion  being  to  ratify  the  Constitution)  and  to  be  at  thk  time 
considered  by  the  Convention.  I  have  said  that  I  have  had 
my  doubts  of  this  Constitution.  I  could  not  digest  every  part 
of  it  CIS  readily  as  some  gentUmen;  but  this  sir,  is  my  miflfoT' 
tune — not  my  fault.  Other  gentlemen  have  had  their  douUe; 
but  in  my  opinion,  the  proposition  will  have  a  tendency  to  re- 
move such  doubts,  and  to  conciliate  the  minds  of  the  Conven- 
tion and  the  people  without  doors.''  ^'I  have  observed  the 
sentiments  of  gentlemen  on  this  subject,  as  far  as  YirgiiiiA; 
and  I  have  found  that  the  objections  were  similar  in  the  news- 
papers, and  in  some  of  the  Conventions."     (2  EH.  Deb.  1284k) 

This  motion  was  debated ;  and  Mr.  Adams  again  spoke.^ 
He  said,  among  other  things,  ^'  Your  Excellency's  first  propo- 
tion  is,  '  that  it  be  explicitly  declared,  that  all  powers  not  ex- 
pressly delegated  to  Congress,  are  reserved  to  the  several  States^ 
to  be  by  them  exercised.'  This  appears  to  my  mind  to  beji 
summary  of  a  bill  of  rights,  which  gentlemen  are  anxioui  to: 
obtain.  It  removes  a  doubt  which  many  have  entertained,  n- 
specting  the  matter."  '*  It  is  consonant  mththe  eecond  i 
in  the  present  Confederation.''     {Id.  131.) 
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PanonSj  Danaj  Strong  and  others,  warm  friends  of  the 
Constitution,  earnestly  urged  the  adoption  of  the  proposition.^ 
At  length  the  proposed  amendments  were  referred  to  a  com- 
mittee. This  committee  reported  a  form  of  ratification  appli- 
cable to  the  Constitution  ;  and  added  to  the  form  these  words : 
*^  And  as  it  is  the  opinion  of  thii  Convention^  that  certain 
amendments  and  alterations  in  the  said  Constitution,  would  re- 
moTc  the  fears  and  quiet  the  apprehensions  of  many  of  the 
good  people  of  this  Commonwealth,  and  more  efiectually  guard 
against  an  undue  administration  of  the  Federal  Government, 
the  Convention  do  therefore  recommend  that  the  following  al- 
terations and  provisions  be  introduced  into  the  said  Constitu- 
tion :  First,  that  it  be  ex})Ucitly  declared^  that  all  powers  not 
txpreasly  delegated  by  the  aforesaid  Constitution,  are  reserved 
to  the  several  States,  to  be  by  them  exercised." 

Then  follow  eight  others — ^then  is  added :  '*  And  the  Con- 
vention do,  in  the  n.ime  and  in  the  behalf  of  the  people  of  this 
Commonwealth,  enjoin  it  u-p07i  their  representatives  in  Con" 
gresSj  at  all  times,  until  the  alterations  and  provisions  afore- 
caid  have  been  considered  agreeably  to  the  5th  article  of  the 
aaid  Constitution,  to  exert  nil  their  influence,  and  use  all  rea- 
JBonable  and  legal  methods  to  obtain  a  ratification  of  the  said 
alterations  and  provisions,  in  such  manner  as  is  provided  in  said 
article." 

The  question  was  then  put,  whether  the  Convention  would 
accept  of  this  report ;  and  it  was  decided  in  the  aflBrmative,  by 
a  €lo9e  vote,  viz :  187  to  168.     (Id.  176-7-8.) 

It  is  apparent,  from  these  few  extracts,  that  there  was  a  very 
^strong  opposition  to  the  Constitution— one  so  strong  as  to  make 
it  extremely  doubtful  whether  a  majority  could  be  obtained  for 
4HM  adoption.     This  opposition,  it  appears  too,  all  rested  on  ob- 
jections which  resolve  themselves  into  this  :  the  State  was  giv- 
ing up  too  much  power  to  the  General  Government ;  especially 
as  iherewas  some  room  to  doubt  the  extent  of  some  of  the  grants 
jcf  power.     It  is  evident  that  power  was  a  thing  which  the  Con- 
vention wished  to  give,  in  the  very  least  possible  quantity; 
and  it  is  equally  evident  that  they  were  anxious  to  remove 
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everything  from  which  the  unscrupulous  might  argue  that  they 
liad  j|;ranted  more  power  than  they  had  actually  exprewed  in 
ike  grant  Hence,  they  were  not  satisfied  with  assurancea 
from  the  friends  of  the  Constitution,  that  the  States  would 
have  ^concurrent*  power  with  the  Qeneral  Government,  as  to 
taxes ;  the  habeas  corpus,  &c. ;  and  that  this  concurrent  power 
would  be  ^perfect* — ^that  is  to  say,  notwithstanding  assuruices 
that  it  was  necesssarily  to  be  implied  that  no  power  was  giren 
to  the  General  Gt^vemment,  except  such  as  was  expretdy  fff- 
en; .and  none  given  exclusively^  except  it  was  said  to  be  ex- 
clusive. These  friends  had  to  go  farther :  they  had  to  agree 
to  enjoin  it  upon  their  Representatives  in  Congress,  '^  To  exert 
all  their  influence,  and  use  all  reasonable  and  legal  methods  to 
obtain  a  ratification  of  said  alterations  and  provisions*',  one  of 
which  was,  as  we  have  seen,  ^^  That  it  be  explicitly  declared^ 
that  all  powers  not  expressly  deUgatsd  by  the  aforesaid  Con* 
fititution^  are  reserved  to  the  several  States,  to  be  by  ihem  ex- 
ercised.'* 

The  meaning  of  this  article  plainly  is,  that  although  it  is  al- 
ready, as  we  think,  impliedly  declared  that  all  powers  not  ea^ 
pressly  "  delegated"  "  are  rcservod",  yet  we  want  it  also  e»- 
pressly  declared. 

So  much  for  the  sense  in  which  Massachusetts  understood 
the  Constitution,  when  she  agreed  to  it.  Let  us  pro(teed  iQ 
Connecticut. 

We  have  only  a  fragment  of  the  Connecticut  debates  on  the 
question  of  the  adoption  of  the  Constitution.  That  contaiaSi 
in  all,  four  or  five  speeches  only  ;  but  among  them,  ttro  of  Ott- 
ver  Ellsworth,  who  had  been  a  member  of  the  G6nventk» 
which  framed  the  Constitution,  and  who  was  to  be  Chief  Jte*^ 
tioe  of  the  Supreme  Court  of  the  United  States.  He  BaU^-: 
^^The  first  objection  is,  that  this  clause,  (the  power  to  lay  wuk 
collect  taxes,  &c.)  extends  to  all  the  objects  of  taxation*  Bat 
though  it  does  extend  to  all,  it  does  not  extend  to  them  exdih 
Mively.  It  docs  not  say  Congress  shall  have  all  these  sonreesof 
revenue,  and  the  States  none ;  aU  excepting  the  impo^t^  Ml 
lie  cpen  to  the  States  \    (2  JEU.  Deb.  190.) 
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Here  is  an  admission,  that  a  grant  of  a  power  to  tax  every 
person  and  thing  taxable,  and  to  tax  them  without  limit,  is  not 
an  exclusive  grant — ^is  not  a  grant  of  the  whole  taxing  power^ 
bRt  only  of  half  of  it ;  an  admission  that,  notwithstanding  such 
a  grant,  as  much  power  is  retained  as  is  granted.  That  is  to 
saj^  an  admission  that  although  just  as  much  power  to  tax  is 
given  to  the  General  Government,  as  by  the  use  of  language 
can  be  given  it ;  yet^  it  is  not  to  be  implied  from  thence  that 
eqvally  as  much  power  is  not  retained  by  the  States ;  that  un- 
less it  were  also  expressly  said  in  the  Constitution  this  power 
is  exehuively  granted  to  Congress,  or  prohibited  to  the  States, 
the  States  have  it  concurrently.  Now  if,  from  such  a  grant  as 
tluB,  no  implication  was  to  be  made  in  favor  of  the  General 
Oovemment,  or  against  the  States,  was  not  the  Convention 
'■  obliged  to  infer  that  such  an  implication  could  not  be  made' 
fipom  any  merely  affirmative  grant ;  such,  for  instance,  as  the 
pant  to  regulate  commerce. 

Taking,  then,  Judge  Elhworih  as  a  true  exponent  of  the 
id^  of  the  Constitution  entertained  by  the  Convention  of  Con- 
liecticat,  we  must  say  that  that  idea  was  much  the  same  as 
ilie  idea  of  the  Massachusetts  Convention.  Let  us  pass  to 
K.  Hampshire. 

.     We  have  no  debates  of  the  Convention  of  this  State,  and  on- 
ly jthe  fragments  of  one  speech,  and  that  confined  to  the  sla- 
very clause ;  but  we  have,  in  the  form  of  ratifying  the  Consti- 
titotion,- matter  from  which  we  may  infer  what  was  the  under- 
bipnding  of  the  Convei\tion,  as  to  the  meaning  of  the  Constitution 
lirben  they  agreed  to  it.     They  adopt  the  Massachusetts  form^ 
"iadnding  the  proposed  amendments  and  the  injunction  upoit 
tibqir  members  in  Congress,  to  use  their  best  efibrts  to  get  the 
^yiHsndiyients  made.   They,  therefore,  had  the  same  understand- 
iB%f  as  to  this  meaning,  which  Massachusetts  had.     And  what 
•tbii:  was  we  have  seen.     (1  EU.  Deb.  325,  '6.) 
Let  us,  then,  come  to  the  great  State  of  N.  York. 
The  question  of  adopting  the  Constitution,  was  ardently  de- 
liated  in  the  Convention  of  this  State,  and  the  division  of  par* 
ties  on  it,  was  almost  equal. 
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The  friends  of  adoption  urged,  in  respect  to  the  great  pover 
of  taxation,  that  it  would  be  concurrent.  To  this,  Williams^ 
an  opposer  of  adoption,  answered,  *'  Suppose,  however,  that 
the  States  have  concurrent  jurisdiction  with  Congress,  in  taxa- 
tion, it  is  evident,  as  the  Laws  of  Congress  are  the  Supreme 
Laws  of  the  land,  that  their  t<ixes,  whenever  they  interfere  with 
the  taxes  laid  by  the  States,  must  and  will  claim  a  priority  as 
to  the  collection ;  in  fact,  that  they  may,  in  order  to  pass  the 
Laws  necessary  for  the  end,  abolish  the  State  ta,re9\ 

This  brought  Alexander  Hamilton  to  his  feet.  He  combat- 
ted  this  idea  most  vehemently.  He  said,  "  With  regard  to  tke 
jurisdiction  of  the  two  Governments,  I  shall  certainly  admit 
that  the  Constitution  ought  to  be  so  formed  as  not  to  preTent 
the  States  from  providing  for  their  own  existence  ;  and  I  main- 
tain that  it  is  so  formed.  This  is  conceded  by  one  gentleman, 
and  in  the  next  breath  the  concession  is  retracted.  He  sajB 
Congress  have  but  one  exclusive  right  in  taxation  ;  that  of  du- 
ties on  imj)orts.  Certainly,  then,  their  powers  are  only  con- 
current. But  to  take  ofiF  the  force  of  this  obvious  conclusioD, 
he  immediately  says  that  the  laws  of  the  U.  S.  are  supreme, 
and  that  where  there  is  one  supreme,  there  can  be  no  concur- 
rent authority.  And  further,  that  where  the  Laws  of  the 
Union  are  supreme,  those  of  the  State  must  be  subordinate, 
because  there  cannot  be  two  supremos.  This  is  curious  soph- 
istr}^  That  two  supremos  cannot  act  together  is  false.  They 
are  inconsistent  only  when  aimed  at  each  other,  or  at  an  indi- 
visible object.  The  Laws  of  the  United  States  are  Supreme, 
as  to  all  their  proper  Constitutional  objects.  The  Laws  of  tke 
States  are  supreme  in  the  same  way.  Suppose  both  Govem- 
ments  should  lay  a  tax  of  a  penny  on  an  article,  had  not  each 
an  independent  and  uncontrollable  power  to  collect  its  oim 
tax  ?  The  meaning  of  the  maxim — there  cannot  be  two  Wh 
premes — is  simply  this :  two  powers  cannot  be  supreme  oret 
each  other".  That  is  to  say,  that  with  respect  to  one  concur- 
rent power,  that  of  taxation,  the  General  Government  caanot 
be  supreme  over  the  State  Governments,  nor  the  latter  auprenfr 
over  the  former ;  and  if  this  is  tnie  of  one  such  power,  it  » 
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true  of  all;  and  as  nearly  all  of  the  granted  powers  are  such, 
it  must  be  true  of  nearly  all  the  granted  powers — Legislative, 
Executive  and  Judicial.  This  inference  was  too  obvious  for  tho 
Convention  not  to  have  made  it. 

This  touch  of  State  rights  was  displayed,  it  is  to  be  remem- 
bered, however,  before  the  Constitution  was  adopted ;  and  in 
order  to  make  it  palatable  to  the  States,  and  so  get  them  to 
swallow  it.     (2  mi.  Deb.  355,  *0.) 

ifot  satisfied  with  this,  he  returns  to  the  subject  n^t  day. 
He  enlarges ;  he  becomes  more  emphatic ;  he  illustrates,  and  he 
generalizes.     The  speech  is  a  most  noteworthy  one.     I  shall 
indulge  myself  in  citing  it  somewhat  fully.     He  says — "  Sir, 
with  respect  to  the  subject  of  revenue,  which  was  debated  yes- 
terday,  it  was  asserted,  that  in  all  matters  of  taxation  except 
in  the  article  of  imposts,  the  united  and  individual  States  had 
a  concurrent  jurisdiction,  and  that  the  State  Governments  had 
an  independent  authority  to  draw^  revenues  from  every  source 
bat  one.     The  truth  of  these  positions  will  appear  on  a  slight 
investigation.     I  maintain  that  the  word  supreme  imports  no 
more  than  this :  that  the  Constitution  and  Laws,  made  in  pursu- 
anoe  thereof,   cannot  be  controlled  or  defeated  by  any  other 
Ijaw.     The  Acts  of  tho  United  States,  therefore,  will  be  abso- 
lutely obligatory,  as  to  all  the  proper  objects  and  powers  of  the 
General  Government.    The  States,  as  well  as  individuals,  are 
)>oiind'by  these  Laws  ;  but  the  Laws  of  Congress  are  restricted 
to  a. certain  sphere,  and  when  they  depart  from  this  sphere, 
they  are  no  longer  supreme  or  binding.     In  the  same  manner, 
the .  States  have  certain  independent  powers,  in  which  their 
^jawB  are  supreme ;  for  example,  in  the  making  and  executing 
Jia^  concerning  the  punishment  of  certain  crimes,  such  as 
ii;Qirder,  theft,  &c.  the  States  cannot  be  controlled.     With  res- 
pect to  certain  other  objects,  the  powers  of  the  two  Govem- 
uupitB  are  concurrent,  and  yet  supreme.     I  instanced,  yester- 
<l»7x  A  tax  on  a  specific  article.     Both  might  lay  the  tax — ^both 
m^t  collect  it,  without  clashing  or  interference.     If  the  indi- 
vidoal  sbpuld  be  imablc  to  pay  both,  tho  first  seizure  would 
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hold  the  property.     Here,  tha  Laws  are  not  in  the  way  of  each 
other;  they  arc  mdependent  and  supreme. 

"  The  case  is  like  that  of  two  creditors :  each  has  a  distinct 
demand ;  the  debtor  is  held  equally  for  the  payment  of  both. 
Their  suits  are  independent,  and  if  the  debtor  cannot  pay  both, 
he  who  takes  the  first  step  secures  his  debt.  That  the  States 
have  an  undoubted  right  to  lay  taxes  in  all  cases  in  which  they 
are  not  prohibited,  is  a  position  founded  on  the  obviam  and 
important  principle  in  Confederated  Governments,  that  what'- 
ever  is  not  t^rpressli/  given  to  the  Federal  ffeady  is  reserved  to 
the  members.  The  truth  of  this  principle  must  strike  every 
'intelligent  mind.  In  the  first  formation  of  Grovemmeiit,  by 
the  association  of  individuals,  every  power  rf  the  community  is 
delegated,  because  the  Government  is  to  extend  to  every  possi- 
ble object;  nothing  is  reserved  but  the  inalienable  rights  of 
mankind ;  but  when  a  number  of  these  societies  unite  fbr  cer- 
tain purposes,  the  rule  is  different,  and  from  the  plainest  rea- 
son ;  they  have  already  delegated  their  sovereignty  and  their 
powers  to  their  several  Governments ;  and  these  cannot  be  re- 
called and  given  to  another,  without  an  express  Act.  I  submit 
to  the  committee,  whether  this  reasoning  is  not  conclusive'*. 
{Ibid,  361,  '2,  '3.) 

This  is  plain  talk.  ^^  "Whatever  is  not  expressly  given  to  tb 
Federal  head  is  reserved  to  the  members'*.  This  is  applicable 
not  merely  to  the  tax  clause.  It  covers  the  whole  of  the  pow- 
ers spread  out  in  the  Constitution.  And  it  comes  firom  the 
very  highest  quarter.  Col.  Hamilton  was  the  first  man  of  bis 
day  of  his  party.  He  had  been  too  a  member  of  the  Federal 
convention  which  framed  the  Constitution,  and  -he  entirely 
Jbi^tr,  as  much  as  any  living  man,  what  were  the  pnrpoaes  and 
objects  of  those  who  were  the  chief  architects  of  that  inafcm- 
ment  in  that  Convention,  as  well  as  what  were  the  fears  and 
doubts  of  those  who  were  not  its  chief  architects^  And  in  order 
to  get  the  great  State  of  New  York  to  adopt  it  when  the  qnestxm 
of  adoption  is  a  touch  and  go  one,  he  teUs  it  in  hiaphce  m  Ais 
manner  so  passionately  earnest  that  the  Constitntion  csoavieys 
<o  the  General  Government  no  power  except  such  as  i 
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]y  granted.     Can  fieilsehood  be  imputed  to  Alexander  Hamil- 
ton ?    If  it  cannot,  this  was  the  truth  of  the  case,  for  he  was 
.  not  deceiTed  himself. 

]E(at  if  he  were,  can  there  be  a  doubt  that  such  a  declaration  as 
this  did  not  make  its  impression  on  those  who  heard  it — ^that  in  a 
word,  in  adopting  the  Constitution,  the  adopters  did  not  take 
it  9if  havixig  this  meaning.  And  if  they  so  understood  it  and 
were  made  so  to  understand  it  by  him  and  his  friends  (for  none 
'  ol  those  uttered  a  word  of  dissent)  so  it  is  to  be  understood. — 
That  is  the  meaning  which  they  agreed  to. 

What  was  said  by  Chancellor  Livingston  and  by  John  Jay 
went  to  confirm  these  declarations  of  Hamilton's.  (2  UU.  Deb. 
840^881.) 

^en  with  all  this  the  Convention  could  barely  be  induced  to 
agree  to  the  Constitution.     The  vote  was  thirty-nine  in  favor 
4)f  it  to  thirty-six  against  it.    And  the  ratification  itself  was  ex- 
ceedingly circumspect  and  guarded.     It  was  preceded  by  a  dec- 
kuriti^    of  principles  generally,  and  of    principles    appli- 
^MJkle  especially  to  the  instrument  they  were  about  to  agree  to. 
'  Ji  declared^  among  other  things,  ^'  That  the  powers  of  Govem- 
nont  may  be  re-assumed  by  the  people  whensoever  it  shall  be- 
qOi^e  necessary  to  their  happiness,  diat  every  power,  jurisdic- 
tioii  and  right  which  is  not  by  the  said  Constitution  cl^urly  del- 
'  dgated  to  the  Congress  of  the  United  States,  or  the  d^parti 
"^BttB  .of  the  government  thereof  remains  to  the  people  of  the 
several  Statjes,  or.  to  their  respective  State  governments,  to 
whom  they  may  have  granted  the  same,  and  that  ihoee  clauMee  of 
'  A^  (hnetitiUian  which  declare  that  Oimgr^ 
-mrtm  certain  pawerej  do  not  imply  thai  Congrese  i$  entitled  to 
■    imjffowere  not  given  by  said  OonstitiUiony  iut  euch  clanses 
Ma;lo  be  construed  either  as  exceptions  to  certain  specified 
'  fomamy  or  as  inserted  merely  for  greater  caution".  *  That  is, 
'    IM  power  is  to  be  held  to  be  conveyed  by  implication.     ^ 

.  •  Aftn^  going  through  with  the  declaration  of  rights,  the  form 

-    of^ali£oation  proceeds  thus :  '^  Under  these  impressiims,  and 

^^,  ^whripg  that  theri^ts  aforesaid  cannot  be  abridged^^iiud 

fSbl$t  A^^^esg^naiiwe  qfareeaidare  tfoiinMvA^  with  ^dMfiid 

•.     TOL.*  XIV.'  59  •  ' 
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Constitution'',  &c.  Wo  do  assent  to  and  ratify  t&e  said  Con- 
stitution. 

Now,  the  question  is,  did  the  New  York  Convention,  in  agree- 
ing to  the  Constitution,  think  it  was  giving  away  to  the  Gene- 
ral Government  more  of  the  power  of  New  York  State  than 
Alexander  Hamilton  told  them  they  were  giving — ^more,  in  a 
word,  than  they  were  asked  to  give  ?  They  wiftre  told  by  Ham- 
ilton that  it  is  an  "  Obvious  and  important  principle  in  confedr 
erated  governments,  that  whatever  is  not  expressly  given  to  the 
Federal  head,  is  reserved  to  the  members."  The  Convention 
then  was  only  requested  to  give  such  powers  as  were  expressed 
and  no  others.  This  was  the  extent  of  the  request.  £9  it  to 
be  presumed  that  the  Convention,  exceedingly  suspicious  .aa 
they  were  of  the  Constitution,  at  first  gave  more  than  they 
were  requested  to  give  ? 

If  by  any  possible  straining  of  words  timt  could  be  presmn- 
ed,  the  presumption  would  be  rebutted  by  the  form  of  the  rat^ 
ification.  When  this  form  says  ^'  That  those  clauses  in  the  s^d 
Constitution  which  declare  that  Congress  shall  not  have  or  ex- 
ercise certain  powers,  do  not  imply  that  Congress  is  entitled  to 
any  powers  not  given  by  the  said  Constitution."  It  says  that 
no  clauses  in  it  shall  do  this ;  for  if  an  implication  of  a  gmt 
cannot  be  drawn  from  these  clauses,  still  less  ean  it  be  drawn 
from  any  other :  and  this  is  the  same  as  saying  that  no  impUsd 
power  is  granted  to  Congress :  but  only  express  powers  are 
granted. 

This,  then,  is  what  New  York  understood  she  was  doing, 
when  she  agreed  to  the  Constitution,  viz :  that  she  was  giving 
to  the  General  Government  the  powers  expressed  in  the  inatriir. 
ment,  but  no  others — not  one  implied  power ;  and  that  she 
wets  giving  no  expressed  power  exclusively,  unless  it  was  eaii 
to  be  exclusive. 

Let  us  pass  on  to  another  State's  proceedings,  Pennsylvania. 

In  the  Convention  of  this  State  for  ratifying  the  Constita- 
tion,  the  friends  of  the  Constitution  seem  to  have  had  the  field 
of  debate  pretty  much  to  themselves — and  of  those  firiendi^ 
Jndgo  Wilson,  who  had  been  a  leading  member  of  theJ^edeiidi 
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Convention  which  framed  the  Constitution,  the  member  who, 
probably,  next  to  Madison,  had  the  greatest  share  in  framing 
it  88  it  was  framed,  appears  to  have  been  eminently  con* 
epicnous. 

McKean,  who  was  afterwards  Chief  Justice  of  the  State, 
made  a  speech  or  two.  One  of  his  speeches  was  elaborate  and 
careful.  I  shall  quote  from  him  and  Wilson  to  show  what 
meaning  they  told  the  Convention  the  Constitution  had  when 
persuading  the  Convention  to  agree  to  it. 

In  this  Convention,  as  in  those  of  the  other  States  which 
have  been  noticed,  it  seems  to  have  been  a  prominent  objection 
to  the  Constitution  that  it  contained  no  bill  of  rights.  In  an- 
swer to  this,  Wilson  says  in  one  place,  "  It  is  urged  as  a  gen- 
eral objection  to  this  system  that  the  powers  of  Congress  are 
unlimited  and  undefined,  and  that  they  will  be  the  judges  in  all 
cases  of  what  is  necessary  and  proper  for  them  to  do."  "  To 
bring  this  subject  to  your  view,  I  need  do  no  more  than  point 
to  the  words  in  the  Constitution,  beginning  at  the  8th  Sec.  Art. 
Ist  "The  Congress  (it  says)  shall  have  power,"  &c.  I  need 
not  read  over  the  words,  but  I  leave  it  to  every  gentleman  to 
Bay  whether  the  powers  are  not  accurately  and  minutely  defin- 
ed as  can  well  be  done  on  the  same  subject  in  the  same  lan- 
guage. The  old  Constitution  is  as  strongly  marked  on  this 
subject,  and  even  the  concluding  clause,  with  which  so  much  fault 
has  been  found,  gives  no  more  or  other  powers,  nor  does  it  in 
any  degree  go  beyond  the  particular  enumeration ;  for  when  it 
18  said  that  Congreds  shall  have  power  to  make  all  laws  which 
shall  be  necessary  and  proper,  those  words  are  limited  and  de- 
-fined  by  the  following :  "  For  carrying  into  execution  ihefoTe- 
going  power%'\  It  is  saying  no  more  than  that  the  powers 
which  we  have  already  particularly  given  shall  be  effectually 
carried  into  execution."  (2  Ell  Deb.  468.)  And  again, 
**JEodem  die  P.  Jff.  he  said,  "  Whoever  views  the  matter  in  a 
true  light,  will  see  that  the  powers  are  as  minutely  enumerated 
and  defified  0$  ipas  possible^  and  will  discover  that  the  general 
,ehHi0e  against  which  so  much  exception  is  taken,  is  nothing 
more  Hxfin  what  was  necessary  to  render  effectual  the  particular 
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powers  that  are  granted.  And  again  "  Can  any  cause  of  dis- 
trust arise  here  ?  Is  there  any  increase  of  risk  ?  or  rather  are 
not  the  enumerated  powers  as  well  defined  here  as  in  the  pre- 
sent  articles  of  Confederation  ?     {Ibid,  481,  2.) 

Now  be  it  remembered  that  the  "  present  articles  of  confed- 
eration" had  in  them  this  distinct  article  : 

"  ARTICLE  II. 

Each  State  retains  its  sovereignty,  freedom  and  indepen- 
dence, and  every  power,  jurisdiction  and  right  which  is  not  by 
this  Confederation  expressly  delegated  to  the  United  States  in 
Congress  assembled". 

Judge  Wilson  then  means  to  persuade  the  Convention  he  is 
addressing,  that  although  this  clause  is  not  contained  in  the 
new  instrument,  yet  the  powers  intended  to  be  delegated  by 
that  instrument  are  no  greater  or  other  than  they  would  be  if 
it  were  contained  in  the  instrument — agreeing,  doubtless,  with 
Hamilton,  that  ^^  In  Confederated  Governments,  whatever  is 
not  expressly  given  to  the  Federal  head,  is  reserved  to  the 
members." 

Indeed,  all  the  rest  of  what  has  been  quoted  from  him  and 
much  more  that  has  not  been  quoted,  amounts  to  the  same 
thing.  Could  the  Convention  be  supposed  to  doubt  Wilson  in 
respect  to  this  point  ?  especially  when  he  was  seconded  bj 
Judge  McKean  in  this  style.  As  to  the  objection  that  there 
was  no  bill  of  rights.  Judge  McKean  said  ^^  Again,  because  it 
is  unnecessary ;  for  the  powers  of  Congress  being  derived  firom 
the  people  in  the  mode  pointed  out  by  this  Constitution,  and 
being  therein  enumerated  (that  is,  expressed  one  by  one)  and 
positively  granted,  can  be  no  other  than  what  this  positive  grant 
conveys.  {Locke  on  0-ovemment,  vol.  ii  6.  2,  cJiap.  2.  mc 
140,  and  in  the  ISth  chap.  sec.  152.     2  Ml.  Deb.) 

With  this  exposition  of  the  meaning  of  the.  Constitiitkiiy 
by  these  two  distinguished  friends  of  it,  (Wilson  was  afiocy 
wards  a  Judge  of  the  Supreme  Court  of  the  U.  S.)  the  Ooft 
▼ention  of  Pennsylvania  adopted  it.  And  can  it  be  dooMlt 
that  the  Convention  understood  the  Constitution  in  HaiBi 
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Let  US  pass  to  another  State,  N.  Carolina.  In  the  Conven- 
don  for  ratifying  the  Constitution  in  that  State,  Mr.  Maclaine, 
replying  to  those  who  objected  to  the  Constitution,  that  it  con- 
tained no  bill  of  rights,  said,  "  It  would  be  very  extraordinary 
to  hare  a  bill  of  rights,  because  the  powers  of  JCongress  are 
ixpressly  defined,  and  the  very  definition  of  thetn  is  as  ralid 
md  efficacious  a  check,  as  a  bill  of  rights  could  be,  without  the 
langerous  implication  of  a  bill  of  rights.  The  powers  of 
[!ongres3  are  limited  and  e^iumerated  again  :  ^^  It  is  as  plain  a 
;hing  as  possibly  can  be,  that  Congress  can  have  no  power ^  but 
i^hait  we  EXPRESSLY  give  them.     (4  Ell.  Deb.  140-1.) 

Gov.  Johnston,  the  President  of  the  Convention,  in  answer 
x>  the  Bame  objection,  said,  ^^  The  Congress  cannot  assume  any 
)iher  powers  than  those  expressly  given  them,  without  a  pal- 
9aUe  violation  of  the  Constitution.     [Ibid,  142.) 

Judge  Iredell,  who  had  been  a  member  of  the  Federal  Con- 
rention,  for  drafting  the  Constitution,  and  who  was  to  become 
I  Judge  of  the  Supreme  Court  of  the  U.  S.,  and  who  was  in 
bimself,  a  man  of  clear  head,  replying  to  the  same  objection, 
laid,  **  Of  what  use  therefore,  can  a  bill  of  rights  be  in  this 
Qonstitntion,  where  the  people  expressly  declare  how  much 
Hiwer  they  do  give  ;  and  consequently  retain  all  they  do  not  ? 
t  is  a  declaration  of  particular  powers  by  the  people  to  their 
epresentatives  for  particular  purposes.  It  may  be  considered 
B  a  great  power  of  attorney,  under  which  no  power  can  be 
xercised,  but  what  is  expressly  given.  Did  any  man  ever 
ear  before,  that  at  the  end  of  a  power  of  attorney,  it  was 
lid  the  attorney  should  not  exercise  more  power  than  was 
lere  given  him."  Is  not  this  the  true  idea  of  all  Constitu- 
ent ?  They  are  instruments  by  which  principals — ^people — 
onfer  power — ^powers  upon  servants,  agents,  presidents,  mem- 
ers  of  Congress— Judges.  These  have  but  a  naked  authority 
-one  coupled  with  no  interest — one  founded  on  no  considera- 
ton ;  one,  therefore,  which  is  to  be  construed  strictly.  In  a 
■Kpmte  betil^een  the  principal  and  agent,  as  to  the  meaning  of 
ae  -p^mer  6{  attorney,  does  it  lie  in  the  mouth  of  the  agent, 
n-jproiSDvaoe  what  is 'the  meaning?  '  «hi0t  the  opposite.    The 
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principal  may,  at  will,  revoke  the  whole  power ;  may  he  not, 
then,  do  the  lesser  thing — interpret  its  meaning  ? 

In  spite,  however,  of  all  that  the  friends  of  the  Constitution 
could  say,  the  Convention  actually  rejected  it,  by  a  great  ma- 
jority—by 184  to  84. 

The  Convention  determined  that  the  Constitution  ought  to 
be  amended,  before  it  should  be  agreed  to  by  N.  Carolina; 
and  that  it  ought  to  be  amended  so  as  to  contain  these,  umoDg 
other  things : 

"  1.  That  each  State  in  the  Union  shall  respectively  retain 
every  power,  jurisdiction  and  right  which  is  not,  by  this  Con- 
stitution, delegated  to  the  Congress  of  the  United  States,  as 
to  the  departments  of  the  Federal  Government." 

"  17.  That  those  clauses  which  declare  that  Congress  shall 
not  exercise  certain  powers,  be  not  interpreted  in  any  nuumer 
to  extend  the  power  of  Congress ;  but  that  they  be  constroed 
cither  as  making  exceptions  to  the  specified  powers  where  this 
shall  be  the  case,  or  otherwise,  as  inserted  merely  for  greater 
caution."     {Id.  244-6.) 

Notwithstanding  that  the  friends  of  the  Constitutdpn  tdd 
the  Convention  that  this  was  all  that  the  Constitution  me»t 
as  it  stood  unamended,  the  majority  would  not  be  satisfied,  W 
insisted  upon  having  it  so  nominated  in  the  bond. 

Afterwards  N.  Carolina,  by  Convention,  agreed  to  the  Con- 
stitution. But  it  is  not  to  be  presumed  that  she  considered  tfe 
Constitution  to  convey  to  the  General  Government  mcMre  po"*" 
ers  than  its  friends,  Maclain,  Johnston  and  Iredell,  being  4e. 
spokesmen,  represented  it  to  convey ;  that  is  to  say,  morefttf 
the  express  powers. 

We  have  only  three  or  four  speeches  made  in  the  Coiw«i>* 
tion  of  South  Carolina,  which  ratified  the  Constitution;  •»" 
they  not  very  pertinent  to  the  point  under  consideration.  W 
we  are  at  no  loss  to  know  what  that  State  confiidered  htt0 
as  giving  to  the  General  Government,  when  she  agreed  toj  ^ 
Constitution.  We  may  know  this  from  two  Bonreetf.  Klift.  • 
from  the  form  of  ratification.  The  ratification  wms  Jrt6e4* 
by  this  declaration,  *^  IVia  Cowwtiqn  doth  ali^  deMAri^y  '^ 
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section  or  paragraph  of  the  8aid  Constitution  warrants  a 
DStruction  that  the  States  do  not  retain  every  power  not  ex- 
essly  relinquished  by  them,  and  vested  in  the  General  Gov- 
Qment  of  the  United  States".  (1  Ell  Deb.  325.) 
Second.  From  the  action  and  debates  of  the  Legislature 
lich  called  the  State  Convention  for  ratifying  the  Constitu- 
m.  That  Legislature  debated  the  Constitution  itself,  at  con- 
lerable  length,  before  it  would  ever  make  a  call  of  such  a 
invention.  That  Legislature  was  composed  of  some  of  the 
Bt  men  of  the  State.  Among  them  were  Charles  Pinckney, 
larles  Cotesworth  Pinckney,  John  Ilutledge  and  Pierce  But- 
r,  the  members  from  South  Carolina  to  the  Federal  Conven- 
>n  which  drafted  the  Constitution.  These  were  all  friends  of 
0  Constitution.  In  persuading  the  Legislature  to  make  the 
D,  and  in  answer  to  objections  to  the  Constitution,  that  it 
eB  not  guaranty  liberty  of  the  press.  Gen.  Pinckney  said, 
rhe  Crcneral  Government  has  no  powers  hut  what  are  ex- 
^fy  granted  to  it".  (4  Ml  Deb.  315.)  No  friend  of  the 
istitation  said  nay  to  this.  The  Legislature,  therefore,  de- 
nned to  call  the  Convention,  and  did  call  it ;  and  that 
vention  agreed  to  the  Constitution,  in  the  manner  above 
d. 

le  S.  Carolina  Convention  then  took  the  Constitution  to 
J  only  express  powers. 

od^  Island,  like  N.  Carolina,  would  not,  for  a  long  time, 
the  Constitution  at  all.     When  she  did  accept  it,  she  ac- 
oied  the  act  with  certain  explanations  and  declarations ; 
Mqplanations  she  declared  to  be  consistent  with  the  Con- 
\L    Among  them  was  this :  "  That  the  rights  of  the 
reBpectively  to  nominate  and  appoint  all  State  ofiScers, 
ry  other  power,  jurisdiction  and  right,  which  is  not,  by 
ClonBtitution,  clearly  delegated  to  the  Congress  of  the 
» to  the  departments  of  the  Government  thereof,  re- 
he  people  of  the  several  States,  or  their  respective 
renunents,  to  whom  they  may  have  granted  the  same ; 
'hose  clauses  in  the  Constitution,  which  declare  that 
ihaU  have  or  exercise  certain  powers,  do  not  imply 
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that  Congress  is  entitled  to  any  power  not  given  by  the  Con- 
stitution ;  but  such  clauses  arc  to  be  construed  as  exceptions  to 
certain  mpecijied  poivers,  or  as  inserted  merely  for  greater 
caution." 

Rhode  Island,  like  the  rest,  thought,  in  agreeing  to  tk 
Constitution,  she  was  giving  only  such  powers  as  she  mentioned 
expressly. 

Let  us  pass  to  the  great  State  of  Virginia. 

It  was  only  after  a  mighty  struggle,  that  the  friends  of  tk 
Constitution  could  induce  the  Convention  of  Virginia  to  adopt 
the  Constitution  at  all.  Patrick  Henry,  George  Mason,  Juam 
Monroe,  Grayson,  and  other  distinguished  men  opposed  Ha 
adoption,  without  previous  amendments.  Pendleton,  Nichflli^ 
Randolph,  Marshal,  afterwards  C.  Justice  of  the  S.  Court  rf 
U.  S.,  Madison,  and  others  of  note,  urged  its  adoption.  Af- 
ter a  protracted  debate,  and  pledges  on  the  part  of  itsfiieA 
that  certain  amendments  should  bo  made  to  it,  if  they  eoeU 
cause  that  to  be  done,  it  was  accepted  ;  but  with  a  dedtfitioB 
accompanying  the  act,  showing  very  clearly,  that  the  CoBf* 
vention  did  not  consider  the  Constitution  as  conferring  oatb 
General  Government  any  powers  but  those  expressed  in  it ' 

But  what  power  did  its  friends  say  it  conveyed,  when  ^ 
were  engaged  in  the  business  of  persuading  the  ConyentiflB^ 
take  it  ?     Let  them  speak  for  themselves. 

Mr.  Tyler  had  said — "  Suppose  that  the  time  shouId_«J*^ 
that  a  King  should  be  proposed  by  Congress  ?  Will  dwy  ■* 
be  able,  by  the  sweeping  clause,  to  call  in  foreign  bM^ 
and  do  whatever  they  think  proper,  to  carry  this  proporf* 
into  effect  ? 

To  this  Mr.  Madison  replied,  "With  respect  toibewff^ 
operation  of  what  was  denominated  the  sweeping  daoN^  ^ 
gentleman,  ho  said,  was  mistaken ;  for  it  only  extended  to  W 
enumerated  powers.  Should  Congress  attempt  to  extend  it  ^ 
any  power  jiot  enumerated,  it  would  not  be  wanranted  by** 
clause".     (3  ML  Deb.  455.) 

The  "  sweeping  clause"  is  the  one  which  declares  thai  P^ 
gress  "  Shall  have  po^ei  t^m^ke  all  Laws  wbich-siiaD  te>^ 
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Hid  proper  fur  carrying  into  execution  the  foregoing 

,&c. 

t  Mr.  Madison  says,  amounts,  then,  to  this :  that  this 

Iocs  not  give  Congress  power  to  make  any  Law  for  car- 

ito  execution  any  j)ower  that  is  not  '•  enumerated'*  in 

istitution :  that  is  to  say,  for  carrying  into  execution 

plied  power. 

this  is  tlio  s:ime  as  saying  the  Congress  has  no  implied 

at  all ;  for  it  is  saying,  that  if  they  have  implied  pow- 

>y  yet  have  no  power  to  caiTV  them   into  effect — the 

giving  Congress  power  to  carry  powers  into  effect,  not 

ng  to  implied  powers. 

n  he  said,  "  As  to  a  solenm  declaration  of  our  essential 

he  thought  it  unnecessary  and  dangerous — imnecessary, 

!  it  was  evident  that  the  General  Government  had  no 

)ut  what  was  given  it,  and  dangerous  hecause  an  enu- 

n  which  is  not  complete,  is  not  safe". 

,  a  "declaration"  or  enumeration  of  reserved  rights, 

ot  be  said  to  he  unnecessary,  unless  there  was  an  enu- 

•n  of  delegated  rights ;  saying,  then,  that  such  declara- 

enumeration  of  reservfid  r'njhis  was  unnecessary,  Mr. 

n  said  that  there  was  an  enumeration,  a  counting  out, 

one,  of  the  delegated  powers. 

luch  enumeration  or  "declaration"  of  reserved  rights, 

jnly  be  "  dangerous,"  because  an  enumeration   of  rc- 

rights  would  give  ground  to  the   implication  that  all 

lOt  enumerated,  were  delegat(?d,  and  a  complete  enumc- 

f  reserved  rights,  is  a  difficult  thing  to  accomplish ;  ^vhcrc- 

le  delegated  powers  are  the  ones  that  are  enumerated, 

e  case  with  the  Constitution,  as  it  stands,  the  implica.- 

11  be  that  all   powers  not  enumerated  arc  reserved. 

kdison  said  to  the  Convention,  in  effect,  adopt  the  Con- 

1  as  it  stands — you  give  away  no  power  that  you  do 

merate. 

Randolph*8  testimony  is  most  explicit  and  detailed  on 

int.     He  says,  "  Permit  me  to  return  to  that  clause 

3  called  by  gentlemen  the  sweeping  clause,     I  observed, 

L.  XIV.  60 
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style  of  (l.iin^  tliis  :  "'  To  what  jxiwer  in  tlio  (roneral  Govern- 
ment is  the  exi'L'piiv)n  niaile,  respecting  the  importation  of  ne- 
groes V  Not  from  a  ircneral  power,  but  from  a  partiouhir  pow- 
er, expressly  cnmncratccl.  Tliis  is  an  exception  from  thi?  jxiw- 
er  given  tliem,  of  regulatin«i;  eonnnerce*'.  lie  asks,  '-Where 
is  the  power  to  whicii  the  prohibition  of  suspen<ling  tlie  hithcan 
corpui^  is  an  exciptinn  V  I  contend,  tliat  l)y  virtue  of  tlie  pow- 
er given  to  Congress,  to  reguhite  Coiuts,  they  would  suspend 
the  writ  of  Juthmn  eorpiin.  Tliis  is,  therefore,  an  exception  to 
that  power".    (3  XIL  .Di'b.  463,  '4.) 

Thua,  he  labors  through  these  restrictions  on  Congress,  to 
the  end,  insisting  thnt  even  from  them,  it  was  not  to  be  in- 
ferred that  Congress  was  to  have  any  implied  power,  or  any 
power,  except  enumerated  powers. 

So  George  Nicholas,  "But  it  is  objected  to  for  want  of  a 
"bill  of  rights.     It  is  a  principle  vfu'/wrsallt/  at/nfui  upnn^  that 
all  powers  not  jL:ive'»,  are  retained".     That  he  means  all  not 
^zpre»isltt  .civen,  we  sliall  see.     '"  .In  Enghind,  in  all  disputes  be- 
tween the  Kiiig  an'I  peoj)le,  recurrence  is  had  to  the  enumeni- 
ted  rights  of  the  p'upl,'  to  determine.     Are  tlie  rights  in  dis- 
pute restrvr'd  'i     Ai-  they  included  in  Mafjtia  Vharta,  l>ill  of 
Rightii^,  iV'c.  V     \\*  n  »},  they  are,  generally  speaking,  within  the 
Eing'.s  prerofcative.     In  disputes  betAveen  Congress  and  the 
people,  the  reverse  of  the  jiroposition  holds.     Is  the  right  mn- 
merati'd  /     .// t-fL  fo/it/rrss  rtumnf  }iir(I(nt'  trit/i  /Y". 

*'WLicii  is  liie  i»!;rst  safe?  the  pe(»ple  of  Americji  know  what 
they  hav(.*  reliri'.jn.isiiod  for  certa  in  purposes.  They  also  know  that 
.they  retain  eve.yt'il.ig  else,  and  hnve  u  right  to  resume  what 
they  have  giv»'ii  iip,  if  it  be  jxTverted  from  its  intendtul  ob- 
ject".    iJfial  lm<;.) 

But  even  these  g»"at  names,  speaking  for  the  friends  of  the 
'  Constitution,  were  irot  encuigh  to  satisfy  the  Convention  on 
.  this  point  of  i]n])lied  power,  .lohu  Marshall,  subsequently  to 
..-become  Chief  Justice  of  the  U.  S.  had  to  take  the  stand  and 
bear  witness,  too,  on  the  ]»oint.  lie  spoke  on  the  particular 
..^igaestion,  of  the  po^-cr  of  Congress  over  the  Militia,  lie  said, 
*^  Could  any  mnn  sjiy  that  this  jiower  was  not  relaWAVN;  \\\^i 
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tates,  as  they  had  not  ^iven  it  away 't     For,  says  he,  does  not 
power  reni;iin  until  it  is  given  away"  ? 

*'  For  Contint.ntal  purpose.'?.  Congress  may  call  forth  the  mi- 
iitia ;  as  to  sujiprcss  insurrections  and  repel  invasions.  But 
the  power  given  to  the  States  by  the  people,  is  not  taken 
away,  fnrthe  Constitution  Joes  not  my  so.  In  the  Confedera- 
tion, Congnss  had  this  power,  but  the  State  Legislatures  had 
it  also.  The  power  of  Legislating,  given  them  in  the  Ten 
Miles  S(juare,  is  rxr1um*\  All  the  restraints  intended  to  be 
laid  on  the  Statc»  Governments,  (besides  where  an  exclnsiTe 
power  is  erprtSHft/  given  to  Congress,)  are  contained  in  the 
10th  Section  of  the  l.>t  Article.  This  power,  (the  Militia  Pow- 
er,) is  not  inclutled  in  that  section''.     (3  Ell.  Deb.  419.) 

Now,  here.  Judge  Marsthall  goes  this  for,  at  least:  that 
there  is  nothing  in  the  Constitution  from  which  you  can  imply 
any  rt^ftfrictinn  uinni  th*'  Stfit*'if.  Tlie  restrictions  upon  the 
States  arc  all  e.\presse<l.  We  shall  see,  that  when  he  asks  the 
question,  "  Does  not  a  power  remain  until  it  is  given  away"? 
he  means  to  say,  until  it  is  crprfi^ffh/  '*  given  away*'. 

F(»r,  afterwards,  in  speaking  on  the  Judicial  powers  delega- 
ted by  the  Constitution,  he  says:  "Has  the  Government  of 
the  U,  States  power  to  make  Laws  on  every  subject  ?  Docs 
he  understancl  it  so  ?  Can  they  make  Laws  concerning  the 
mode  of  transferring  property,  or  contracts,  or  claims,  between 
citizens  of  the  same  State  ?  Can  they  go  beyond  tfic  ddug^ 
ti'd  powers  ?  If  they  were  to  make  a  Law  not  warranted  kj 
any  of  the  powers  cniDiwrntt'd^  it  would  be  considered,  by  tke 
Judges,  as  an  infringement  of  the  Constitution  which  they  are  to 
guard.  They  would  not  consider  such  a  Law  as  coming  under 
their  jurisdiction  ;  they  would  declare  it  void'*.       (Ibidy  551) 

John  Marshall  then  told  the  Convention  of  Virginia,  to  !»• 
duce  it  to  accept  the  Constitution,  that  the  Constitution  me»t 
only  this :  to  give  from  the  States  to  the  General  Government 
such  powers  as  it  ^'cnumf/rfitcH' — as  it  coiuits  out  to  that  Goi 
crnmcnt — no  more. 

Under  such  assui*ances,  from  such  quarters,  the  Conventif 
ratified  the  ConslvVuUow,  Wl  they  did  it  in  such  a  way  as 
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■how  that  they  understood  the  Constitution  to  give  the  Gene- 
nl  Gt>vcmment  no  other  powers  than  such  as  were  expressed 
mit. 

.  The  Convention  said,  "  We,  the  delegates,  &c.  do  declare 
and  make  known,  that  the  powers  granted  under  the  Constitu- 
tiltti,  being  derived  from  the  people  of  the  United  States,  be  re- 
sumed by  them  whensoever  the  same  shall  be  pervertcilto  their 
ugnry  or  oppression,  and  that  every  power  not  granted^  thereby 
fpemains  with  them  and  at  their  icilL  That,  therefore,  no  right, 
of  any  denomination,  can  be  cancelled,  abridged,  restrained  or 
modified,  by  the  Congress  ;  by  the  Senate  or  House  of  Repre- 
lentatives,  acting  in  any  capacity ;  by  the  President ;  or  any 
department,  or  officer  of  the  United  States,  except  in  those  in- 
stances in  which  power  is  given,  by  the  Constitution,  for  thos^ 
piDrposes,  &c.  With  these  impressions,  &c.  we  do  assent  to  and 
faiUy  the  Constitution". 

i.  Now,  the  word  "  instances"  means  here,  specified  cases — 
numerated  cases.  This  is  too  plain  to  admit  of  a  doubt.  The 
Convention  so  understood  it.   Madison  certainly  did.  {Id.  620.) 

,Bat  the  Convention  did  not  stop  here.  They,  at  the  same 
time,  proposed  certain  amendments  to  the  Constitution,  to  put 
^hie  matter  beyond  doubt.  Among  the  amendments  was  one 
to  the  effect  that  each  State  retains  every  power  which  is  not 
^delegated.  Another,  '^  That  those  clauses  which  declare  that 
Congress  shall  not  exercise  certain  powers,  be  not  interpreted, 
in  any  manner  whatsoever,  to  extend  the  powers  of  Congress; 
.bat  that  this  may  be  construed  either  as  making  exceptions  to 
the  specified  powers,  where  this  shall  be  the  case  or  otherwise, 
as  inserted  merely  for  greater  caution". 

And  the  Convention  enjoined  it  upon  "  Their  Representa- 
tifes  in  Congress,  to  exert  all  their  influence  and  use  all  rea- 
sonable and  legal  methods,  to  obtain  a  ratification  of  the  amend- 
jisnts"- 

■t'.  "Virginia,  therefore,  when  she  agreed  to  the  Constitution, 
nderstood  it  in  the  sense  in  which  it  was  understood  by  the 
:edier  States,  vi2 :  as  an  instrument  delegating  no  powers  but 
Apse  expressed  in  it,  and  as  one  to  be  construed  strictly. 
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Let  US  pass  to  Gocirgia.  Wc  hiivc  no  evidence  of  the  doings 
of  the  Convention  of  tliis  State,  wliich  ratified  the  Constitu- 
tion, except,  simply,  the  ratification  itself.  J>ut  we  have  nu- 
merous Acts  an<l  Declarations  of  the  State,  some  of  them  al- 
most contemporaneous  with  the  ratificati<Mi,  which  tell  tlio  mind 

of  (reor;xia,  on  the  subject,  more  emphatically,  if  possilde,  tliaa.^^ 
the  mind  of  any  of  the  other  States  is  told,  Ijy  the  records  o^Bl 
tbeir  Conventions.     These,  I  shall  call  to  my  aid. 

The  first  Act  of  (!c(»r;:in,  tn  which  I  shall  refer,  will  be  he —  ^ 
(ieninl  of  jurisdiction  to  the    Sujireme  Court  of  the  Unitc^i^ 
States,  in  a  case  which  was  hrou^lit  against  her  in  that  Courlr^ — - 
It  was  the  case  of  Cliishnlm,  E.x'r,  a;.^iinst  iJeor/ria. 

"  This  action  was  instituted  in  Auiiusr  Term,  17i*2.  On  th — ?^ 
11th  of  July,  17i»2,  the  :Marslmll,  for  the  District  of  Georgi 
made  the  followin;^  return  :  ''  Executed  as  within  commando 
that  is  to  say,  serveil  a  copy  thereof,  on  His  E.xccllencv, 
ward  Telfair,  Escp  (iovernor  of  the  State  of  (Jeorgia,  and  c^-^^-^ 
other  copy  on  Thomas  l\  Carnes,  Es((.  the  Attorney  (>ene-  -^^ 
of  said  State.  HOBERT   FORSYTH,  Mar.-hair  « 

Georgia  did  not  appear  in  tlie   case.     The  plaintiff  tl_i.c3j| 
moved,  that  unless  the  State,   after  reasonable  notice  of  t:l:MHt 
motion,  should  cause  an  appearance  to  he  entered  for  her,     <^ 
shew  cause  to  the  contrary,  judgment  should  be  entered  agi^iiMSt 
her,  and  a  Writ  of  Enquiry  of  Djimages  be  awarded. 

Ingersoll  and  Dallas  presented  a  written  remonstrance  ar»W 
protestation,  on  behali'  of  the  State,  against  the  exercise  of  j»-»- 
risdiction  in  the  cause;  but  in  consecpience  of ]fOsitivr  intdru^tT- 
tioftSj  they  decline*!  taking  any  part  in  arguhig  the  (juestior^"  * 
(2  iJalL  410.) 

It  was  argued  ]»y  the  Counsel  f<»r  the  plainiift'.     The  Judgc^**^ 
were  not  unanimous  in  opinion.     The  majorit}-,  consisting  ol 
Jtu/,  0.  •/.,  ir//.so;?,  Jihtirand  Ciat/ihtfj,  Justices,  held tliat the 
Court  liad  jurisdictii^n.     Justice  .Irviill.  in  a  very  able'  opio 
ion,  dissented  and  held  that  a  State  could  not  be  sued. 

The  ground  ui»(»n  which  the  majority  put  their  decision  was, 
the  words  of  the  Constitution — *■  The  Judicial  power  nf  the 
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United  Status  sliall  extend  to  controversies  between  a  State, 
and  citizens  of  another  State".  The  Chief  Justice  ways,  "It 
is  contended  tliat  tliis  onglit  to  reach  none  of  tliose  controver- 
sies, excepting  tliosc  in  whicli  a  State  mtiv  he  j^da hit ijf'*\  But 
in  answer  to  tliat  lie  nuiintaini<,  first,  tliat  tlic  words  arc  to  be 
construed  UbtraJf//^  as  they  are  rrmrtjfaf.  Tlien  lie  says,  *'  If 
we  attend  to  the  wonh^  we  find  tlieni  to  be  express,  i)ositivo, 
free  from  ambiguity,  and  witliout  room  for  .>ueh  implied  ex- 
pressions" (cxceplions.)     (//>/V/,  47r».) 

So  the  Court  '*  OrflrrtJ^  that  unless  the  said  State  shall  either 
indue  form  appeal*,  or  shew  cause  to  tlie  contrary,  in  this  Court, 
by  the  first  day  of  next  Term,  judgment,  by  default,  shall  bo 
entered  against  the  said  State".  The  reporter  adds,  in  a  note, 
ihat  '*  In  February  Term,  IT! 4,  judgment  wtti*  rendered  for 
tlic  plaintiff,  and  a  Writ  <»f  En«piiry  awarded.  The  writ,  how- 
ever, was  not  sued  out  and  executed  ;  so  that  this  cause,  and 
all  of  the  other  suits  against  States,  were  swept,  at  once,  from 
the  records  of  the  Court,  by  the  amendment  of  the  Federal 
Constitution.     (Ihnl  4S0.) 

Georgia  treated  the  Court  with  contempt,  in  respect  to  this  ^ 
ease.  Her  position  was,  that  the  Court  had  no  jurisdiction  of 
her  as  a  party,  (leorgia  maintained  that  the  words  '*  The  Ju- 
dicial power  of  the  United  States,  shall  extend  to  controversies 
between  a  State  and  citizens  of  another  State,*'  were  not  to  be 
construed  to  extend  to  controversies  in  which  a  State  might  be 
defendant ;  but  only  to  those  in  which  a  State  might  be  plain- 
tiff— ^why  ?  obviously  because  1.  It  is  not  rxpresHhi  said  in  those 
words,  that  the  power  shall  extend  to  controversies  in  which  a 
Stete  may  be  drfnuiant^  and  in  the  opinion  of  Georgia,  no  de- 
partment of  the  (.icneral  Goverinnent  had  any  power  but  such 
iS  was  expreanily  given  it  in  the  Constitution.  2.  liecause,  even 
€  it  is,  in  these  words,  expressly  siiid  that  tlic  power  shall  ex- 
9n(i  to  controversies,  in  which  a  State  may  be  defendant,  yet 
i*^»e  words  acbnit  of  another  and  a  narrower  meaning,  namely, 
o©  ^bicb  restricts  the  i)ower  to  controversies  in  which  a  State 
^^y  be  the  plaintiff.  And  they  ought  to  be  held  to  have  that 
S?*Ding,  as  in  the  opinioii  of  (jeorgia  even  express  grants  of 
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power  ill  the  Consiiiutiori,  ought  to  be  construed  with  the  ttt- 
7no9t  strictnt'HS, 

Georgia,  then,  in  this  case,  which  happened  in  1792,  three 
or  four  years  only  after  the  adoption  of  the  Constitution,  held 
that  no  power  wsis  given  uv  the  Constitution,  but  what  was  ex- 
pressly given  ;  and  that  whai  was  expressly  given,  was  to  lie 
construed  strictly.  It  i.s  true,  this  position  of  her*s  wp.s  ta- 
ken in  reference  only  to  a  single  power — a  Judicial  power.  Bat 
the  reasons  of  the  position  jirc  general.  To  be  applicable  to 
the  particular  power  in  the  cu.sc,  they  have  to  be  large  cnou|^ 
to  be  e({uully  a])plic:ible  to  all  of  the  other  powers  delegated  in 
the  Constitution. 

Now,  in  this  position,  Georgia  triumphed.  First.  The  judg- 
ment again.st  hor  fell  dead.  The  plaintiff  in  the  case,  himselfi 
did  not  so  much  as  have  hia  Writ  of '  Enfjuiry*  executed.  He  ob* 
tained  the  judgment,  by  default,  in  1794.  Nothing  more  was 
done  in  the  case  until  1798 — after  the  amendment  of  the  Con- 
stitution had  been  made,  when  this  and  other  similar  cases  were 
"swept  from  the  recor^Ls." 

Secondly.     This  amendment,  itself,  vindicated  the  truth  of 
her  position.     The  language  of  it  is  peculiar.     "  The  Judidal 
power  of  the  United  States,  shall  not  be  construed  to  extend  to 
any  suit  in  Law  or  Equity,  commenced  or  prosecuted  against  one 
of  the  United  States,  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  StJ»te."     It  is  an  amendment  not  to- 
alter  the  Constitution,  but  to  keep  it  unaltered.     It  is  a  rebuke 
to  the  Supreme  Court,  for  daring  to  change  the  Constitutioiiy 
under  pretence  of  construing  it — for  daring  to  hold  that  the 
Constitution  was  not  to  be  strictly  construed,  even  in  the  case 
of  the  remedial  powers  which  it  delegates,  and  the  Judicial 
powers. 

Now  this  amendment  speaks  the  sense  of  two-thirds  of  botk 
branches  of  Congress,  and  the  sense  of  the  whole  people  c( 
every  State  that  was  in  the  Union,  at  the  time  when  it  wis 
made,  as  to  the  proper  construction  of  the  entire  Constitutiflik 
For  if  a  strict  construction  is  the  rule  as  to  a  Judicial  powWi 
which  is  in  its  nature  remedial,  much  more  is  it  the  rule  in  tA 
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erence  to  every  otlier  power.  It  is  true  tliat  the  lan<ruagc  of 
the  amendmcut  is  not  general,  but  is  confined  to  suits  aprainst 
a  State.  And  for  this,  there  was  a  good  reason.  Tlic  mischief 
was  no  broader.  Tlie  Supreme^  Ct>urt  had  made  no  other  false 
construction  than  tlie  one  as  to  the  power  of  suing  a  State. — 
After  the  rebuke  of  tliat,  was  it  to  hv  presumed  that  it  would 
ever  offend  again  in  a  case  ofconstruclion  ? 

The  next  act  to  which  I  sliall  refer  is  the  denial,  bv  Cjeor«:ia, 
of  jurisdiction  to  the  Supreme  (^.►urt  in  tlie  cases  of  WoraeHter 
and  Butler  vs.  Geonjia^  to  be  found  reported  in  G  Peters  olS. 
The  question  in  those  cases  was,  whether  an  appeal  lay  from 
the  Superior  Courts  of  Georgia  to  the  Supreme  Court  of  the 
U  S.;  whether,  in  other  words,  the  2r)th  section  of  *'  The  Act  to 
establish  the  Judicial  Courts  of  the  United  States,"  passed  iu 
1789,  which  gives  to  the  Supreme  Court  of  the  United  States 
the  power  of  revising  and  reversing  judgments  and  decrees  of 
State  Courts  is  Constitutional  ? 

.  In  these  cases,  Worcester  and  Butler  were  indicted,  convicted 
and  put  in  the  peniteniary,  for  violating  the  Laws  of  Georgia, 
which  forbade  white  persons  to  reside  within  the  Cherokee  Na- 
tion of  Indians  without  permission  from  the  Governor,  and  with- 
out having  taken  an  oath  to  support  and  defend  the  Constitu- 
tion and  Laws  of  Georgia,  and  uprightly  demean  themselves  as 
citizens  thereof.  The  case  occurred  in  the  Superior  Court 
of  Gwinnett  County.  A  writ  of  error  was  issued  from 
the  Supremo  Court  of  the  U.  S.  on  the  application  of  the  de- 
fendants, to  the  Judges  of  the  Superior  Court,  for  the  county 
of  Gwinnett.  The  Clerk  of  that  Court  returned  a  transcript 
of  the  cases  to  the'  Supreme  (-nurt  of  the  U.  S.  But  the 
Judge  of  the  Court  had  nothing  to  do  with  this  act  of  the  Clerk. 
He  did  not  recognize  the  right  of  the  Supreme  Court  to  issue 
the  writ. 

The  Supreme  Court  of  the  U.  S.,  by  Marshall  C.  J.,  said  that 
it  was  "  too  clear  for  controversy,  that  the  Act  of  Congress,  by 
which  this  Court  is  constituted,  has  given  it  the  power,  and  of 
coarse  imposed  on  it  the  duty,  of  exercising  jurisdiction  in  this 
ctte/' 

VOL.   XIV.   61 
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Accordingly,  tliat  (.\mvi  took  jiirisdifrtb^n  and  ''iidjudged 
that  the  judgment  rendorod  in  the  prcmi.'5(\<  by  tlie  said  Supe- 
rior Court  of  rieorgia/'  whereby  the  said  Samuel  A.  AVorcester 
is  sentenced  to  hard  labor  in  the  penitentiary  of  Georgia,  ought 
to  be  reversed  and  annulled,  "  and  further*'  'adjudged  that  said 
judgment  "  be  and  hereby  i>  reversed  and  annulled"  "and 
that  a  special  nianclate  di»  go  from  this  Court  to  the  said  Supe- 
rior Court,  to  carry  this  judgment  into  execution."  The  judg- 
ment was  the  same  in  the  Butlrr  ease. 

Now  what  did  Georgia  do  on  receipt  of  this  special  mandate? 
Through  every  department  of  her  (iovernnn^nt  she  treated  the 
mandate,  and  the  writ  of  error  with  contemj>t  the  most  profound. 
She  did  not  even  protest  against  jurisdiction  as  she  had  done  in 
the  case  of  Chisholm's  Ex'r.  But  she  kept  Worcester  and 
Butler  in  the  peniteniary,  and  she  executed  in  the  Creek  Na- 
tion the  Laws,  for  violating  which,  they  had  been  put  in  the 
penitentiary. 

And  what  inference  is  to  be  (h'awn  fnun  this  course  on  her 
part  ? 

In  the  o])inion  of  the  Supreme  Court,  the  cases  were  too 
clcarlj'  within  the  2.>th  section  of  the  Act  of  1T8!>  to  admit  of 
a  doubt  as  to  the  jurisdiction  of  the  Court.     Yet  Georgia  said 
the  Court  had  no  jurisdiction.     If,  then,  the  cases  were  within 
the  Act,  the  only  question  is,  did  Congress  have  power,  under  thfe» 
Constitution,  to  pass  the  Act  ?     Georgia,  by  liobiing  that  the 
Coiui;  had  no  jurisdiction,  held  that  Congress  had  no  suchpoir- 
cr.     Now  to   hold  this,  what  is  the  rule  of  construction  which 
she  must  have  consitlered  applicable  to  the  Constitution  ?    The 
strict  rule — tlie  rule  which  allows  the  delegation  of  no  power 
by  implication — the  rule  which  restricts  words  to  the  narrowest 
meaning  in  the  cases  of  expressly  delegated  powers. 

The  Constitution  says  that  "  Tho  Judicial  power  shall  extend 
to  all  cases  in  Law  and  Equity  arising  under  this  Constitution,  tk 
Laws  of  the  United  States,  and  treaties  made,  and  which  shall  be 
made,  in  pursuance  thereof,'*  &c.  It  enumerates  other  cases,  b 
says,  ^'  In  all  t\vo  ol\ieT  cob^e^  before  mentioned  (those  affec&qg 
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fltinbassadora  being  the  excepted  ones)  the  Supreme  Court  shall 
liave  apjyellatc  jurisdiction'*. 

Now  it  is  not  mentioned  wliat  Courts,  whether  St<ito  or  Fed- 
aral,  this  appellate  jurisdiction  is  to  apply  to.  It  is  not  ex- 
prwgZysaid  that  it  is  to  apply  to  State  Courts.  Therefore, 
laya  Georgia,  it  does  not  apply  to  State  Courts,  and  therefore 
the  Act  of  1780,  as  far  as  it  attempts  to  extend  this  jurisdic- 
ion  to  State  Courts,  is  unconstitutional  and  void. 

It  was  not  only  in  this  ease  that  Georgia  occupied  this  posi- 
tion— she  dill  it  in  two  other  cases,  and  those  cases  of  life  and 
leath — the  case  of  Tassels  and  that  of  Graves.  One  of  these 
liappcned  before  these  cases  of  Worcester  and  Butler,  namely, 
in  1830,  the  other  afterwards  in  1834.  The  Supreme  Court 
llad  issued  writs  of  error  in  each  of  these  cases  on  the  applica- 
tion of  the  defendants  to  the  State  of  Georgia.  But  as  the  ca- 
MB  are  not  reported,  it  is  to  be  presumed  that  these  writs  nev- 
er got  back  to  the  Supreme  Court ;  or,  that  if  they  ever  did, 
it  was  too  late.  It  is  certain  that  Georgia  hung  the  applicants 
For  the  writ. 

In  the  Tassels  case,  the  Legislature  passed  these,  among 
other  resolutions. 

"  Resolved,  That  the  State  of  Georgia  will  never  so  far  com- 
promit  her  sovcreii;nty,  as  an  independent  State,  as  to  become 
%  party  to  the  case  sought  to  be  made  before  the  Supreme 
Court  of  the  United  States,  by  the  writ  in  question. 

^^  Resolved,  That  His  Excellency,  the  Governor,  be  and  ho 
uid  every  other  officer  of  this  State,  is  hereby  requested  and 
enjoined  to  disregard  any  and  every  mandate  and  process  that 
has  been,  or  shall  bo  served  on  him  or  them,  purporting  to  pro- 
Deed  from  the  Chief  Justice,  or  any  associate  Justice,  or  the 
Sopreme  Court  of  the  United  States,  for  the  purpose  of  arrest- 
ing the  execution  of  any  of  the  criminal  Laws  of  this  State." 
'"  The  resolutions  wore  signed  by  Asbury  Hull,  as  Speaker, 
Mid  by  Thomas  Stocks,  as  President,  and  by  George  R.  Gil- 
Kmv  as  Governor.  {Pamph.  Acts  of  1830,  283.) 
'  Smilar  resolutions  were  passed  as  to  the  case  of  Graves  by 
ttie  Legislature  of  1834.     These  were  signed  by  Thomas  Glas- 
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tion,  excludes  incitJentaJ  and  implied  powers,  and  which  re- 
quires that  everything  granted  shall  be  exprcsHhj  and  minute- 
ly described.  Even  tjie  tenth  amendment,  which  was  framed 
for  the  purpose  of  quieting  the  excessive  jealousies  which  had 
been  excited,  omit  the  word  '  expressly',  (which  was  contain- 
ed in  the  articles  of  confederation)  and  declares  only,  that  the 
powers  not  delegated  to  the  U.  S.,  nor  prohibited  by  it  to  the 
States  are  reserved  to  the  States  respectively,  or  to  the  peo- 
ple." 

It  is  true,  the  word  '  expressly'  is  left  out   of  the  clause  in 
.  the  amendment  to  the  Constitution.     But  it  is  to  be  remem- 
bered, as  we  have  seen,  that  the  makers  of  the  Constitution — 
the   State    Convent ionn — in  the   making   of  it — before    any 
•  amendment  to  it  existed — understood  it  to  convey  no  powers 
.*  but  expressed  powers ;  and  that  they  were  led  so  to  understand 
it,  by  the  representations  of  the  friends  o^  it — this  very  many 
Chief  Justice  Marnhalh  mnony  thc?n,  and  that  they  agreed  to 
the  Constitution  in  this  sense,  and  this  sense  only.     It  is  of  no 

•  consequence  therefore,  what  this  amendment  contains  or  omits 
in  this  respect. 

I  must,  however,  again  ([uote  what  Judge  Marshall  said  in 
the  Virginia  Convention,  when  his  object  was  to  make  the  Con- 
stitution palatable,  and  to  have  it  accepted.  lie  said,  "  Has 
the  Government  of  the  U.  S.  power  to  make  laws  on  every 
^  subject  ?  Does  he  understand  it  so"  ?  *'  Can  they  go  beyond 
the  delegated  powers  ?  If  they  were  to  make  a  law  not  war- 
ranted by  any  of  the  2>oiver8  enurnerated^  it  woidd  be  conBid- 
ered  by  tke  Judyes  as  an  infringement  on  the  ConstitiUionj 
iriiich  they  arb  to  guard.  They  would  not  consider  such  a 
law  as  coming  under  their  jurisdiction.  They  tvould  declare  it 
vakF\  Here  is  Marshall  against  Marshall — which  is  to  be  ta- 
ken? The  first:  otherwise,  the  Constitution  becomes  a  stu- 
pbidous  fraud  on  the  States. 
'     But  the  history  of  that  amendment  deserves  some  notice. — 

•  ^ISie  friends  of  the  Constitution,  after  they  had  procured  its' 
.  *'  .-adaption,  were  not  so  anxious  to  have  it  amended  as  they  had 
^  IXMMttO  haye  it  adopted.    Nearly  every  State  wanted  am6nd- 
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ments  ;  and  all  that  wanted  them,  wanted  them  on  this  verj 
pointy  as  to  delegated  and  reserved  powers.  And  the  Conven- 
tions of  Massachusetts,  New  Hampshire  and  Virginia  instruct* 
ed  their  members  in  Congress  to  do  their  best  to  get  an  amend- 
ment, putting  this  point  beyond  question. 

Congress  was  the  body  that  had  power  to  propose  amend- 
ments. Let  us  see  what  it  did  on  the  subject  of  this  particu- 
lar one. 

*•  The  9th  proposition  in  the  words  following,  was  considered 
by  House  of  R  :  "  The  powers  not  delegated  by  the  Constitiir 
tion,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively'*.  Mr.  Tucker  moved  to  insert  the  vord 
*  expressly'  before  the  word  delegated.  "Mr.  Madison  object- 
ed to  this  amendment,  because  it  was  impossible  to  confine  a 
Government  to  the  exercise  of  express  powers — there  must  ne- 
cessarily be  admitted  powers  by  implication,  unless  the  Con- 
stitution descended  to  count  every  minutia.  He  remembered 
the  word  expressly  had  been  moved  in  the  Convention  of  Vir- 
ginia, by  the  opponents  to  the  ratification ;  and  after  full  and 
fair  discussion,  was  given  up  by  them,  and  the  system  allowed 
to  retain  its  present  form".  This,  and  some  remarks  of  Sher^ 
man,  to  the  effect  that  corporate  bodies  had  "  All  powers  inct 
dent  to  a  corporate  capacity",  did  the  business  for  'expressly'. 

Mr.  Carroll  proposed  to  add,  "or  to  the  people''.  {AnndU 
of  Cong.  1  Vol  790.)     It  was  done. 

Now,  as  to  this  statement  of  Mr.  Madison,  it  is  to  be  observ- 
ed that  the  report  of  the  debates,  &c.,  of  the  Virginia  Conven-  - 
tion  do  not  confirm  it;  but  in  the  strongest  negative  manner^" 
aflSrm  what  is  substantially  the  contrary  of  it.  They  show^ 
that  the  Convention  was  told  by  the  friends  of  the  Constito-^ 
tion,  Madison  himself,  Nicholas,  Randolph,  Marshall,  that  i 
Constitution  would  confer  on  the  General  Government 
express,  *  enumerated'  powers. 

The  ratification  of  Virginia  shows  the  Convention  to  bt 
had  the  "impression"  that  "every  power  not  granted"  b 
the   Constitution,  "remains"  with  the  people:  ''that 
fore  no  right",  &c.,  "can  be  cancelled",  &c.,  -"by  Hmt-  Qm 
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gress",  &c.,  "Except  in  those  instmires in  which  power  isgiv- 
enhj  the  Constitution,  for  those  purposes." 

Now  that  "  those  instances''  mean  those  spvcifications^  those 
enumerated  cases  "  in  which  power  is  given",  is  too  clear  to 
admit  of  a  doubt.  It  is  equally  clear,  that  they  were  under- 
stood in  this  sense,  by  the  friends  of  the  Constitution ;  and 
that  they  were  actually  expounded  in  this  sense,  by  those 
friends,  in  order  to  induce  the  Convention  to  choose  the  form 
of  ratification  which  contained  them,  in  preference  to  a  form 
proposed  by  Patrick  Henry.  And  that  of  those  friends  so  ex- 
pounding them,  was  Mr,  Madison  himself.     Here  is  the  proof. 

Two  modes  of  ratification  w^ere  proposed  to  the  Convention, 
one  by  Wythe  and  one  by  Henry.  Wythe's  contained  a  pre- 
mmble  to  the  words  of  ratification,  in  which  was  the  declaration, 
that  "The^0M»er«  granted  under  the  proposed  Constitution, 
are  the  gift  of  the  people ;  and  every  power  not  granted  there- 
'  bjr,  remains  with  them  and  at  their  will ;  no  right,  therefore, 
of  any  denomination  can  be  cancelled,  &c.,  by  the  Congress, 
&C.9  except  in  those  instances  in  which  power  is  given  by  the 
.Constitution  for  those  purposes",  &c. 

Wythe's  mode  was  adopted ;  and  it  was  then  "  Ordered 
jthat  a  committee  be  appointed  to  prepare  and  report  a  form  of 
ratLGcation  pursuant  to  that  mode." 

This  was  done,  and  the  committee  reported  a  form  of  ratifi- 
^tion,  which  contained  the  very  words  aforesaid,  contained 
in  .Wythe's  preamble.     (3  Ell.  Deb.  587,  593,  653,  654-5-6.) 
-I,  JjTow,  in  the  debate  on  the  two  proposed  modes.  Gov.  Ran- 
dolph said,  "  What  is  the  paper  which  he  (Henry)  ofiersin  the 
fimn  of  a  bill  of  rights  ?     Will  that  better  secure  our  rights 
^  jSittQ  a  declaration  like  this  ?  (viz,  of  Wythe's.)    All  rights 
fre  therein  declared  to  be  completely  vested  in  the  people,  un- 
tea  expressly  given  away.     Can  there  be  a  more  pointed  or 
poBitiTe  reservation"?     So   Randolph  says  the  meaning  of 
'^}u8  declaration  is,  that  all  rights  are  vested  in  the  people,  un- 
'^pn  expressly  given  away.     {Id.  598.) 
,    «^  After  Gov.  Randolph,  on  the  same  side,  in  reply  to  one  or 
.    j^.interveping  q>eakers  on  the  other  side,  came  Mr.  Mfulison. 
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He  said  ''With  respect  to  tlie  proprisition  of  the  honorable 
pentleman  to  my  left,  (Mr.  Wythe)  ;rentlemen  apprehend  that 
by  enumerating  tlireo  ri^rhts,  it  implied  there  were  no  more. — 
The  observations  made  by  a  gentleman  lately  up,  (manifestly 
Governor  Randolph)  corres^pond  jirecisely  with  my  opinion" 
So  Mr.  Madi.<on  endorses  Gov.  Randolph  as  to  the  meaning  of 
those  words.  An»l  ho  ad<ls,  '-Tan  the  General  Government 
exercise  any  power  not  delegated '(  If  an  enumeration  be 
made  of  our  rights,  (viz :  our  reserved  rights)  will  it  not  be  iw- 
plied  that  every  thing  omitted  is  given  to  the  General  Govern- 
ment"? And.  lo  carry  out  the  idea,  whereas,  if  we  do  not 
make  an  enumeration  of  our  reserved  rights,  but  do  make  one 
of  tlic  delegated  rights,  it  will  be  i)nplied  that  every  right 
'  omitted'  from  the  enumeration  of  delegated  rights :  that  is, 
that  every  right  not  enimierated — not  expressed,  is  not  dele- 
gated. (3  fJU,  f>rb.  0*20.)  Of  all  certain  things,  none  can- 
be  more  certain  than  this :  that  the  friends  of  the  Consutu- 
tion  in  the  Virginia  Convention  were  most  anxious  to  repel  the 
idea  that  the  (?onstitution  would  confer  powers  by  implication. 
And  power  C(nild  be  conferred  on  it  in  but  two  ways,  by  impli- 
cation or  by  expression. 

It  is  to  be  hoped,  therefore,  that  Mr.  Madison  is  misreported 
in  the  Congressional  Annals. 

It  is  to  be  remembered,  too,  that  at  this  time  Mr.  Madison 
was  not  the  man  that  he  became  afterwards.  He  was  the  man 
that  a  year  or  two  before,  in  the  Convention  for  drafting  tke 
Constitution,  used  this  language  :  "  The  States  at  present  aw 
only  great  corporations,  having  the  power  of  making  by-lam, 
and  these  are  effectual  only,  if  they  are  not  contradictory  to 
tho  General  Confederation.  The  States  ought  to  be  placed 
under  the  control  of  the  General  Government — at  Icait  at 
much  as  they  formerly  were,  binder  the  King  and  Britvik 
Parliament-'.  And  it  must  be  admitted  that  after  the  adop- 
tion of  the  Constitution,  no  better  way  remained  to  give  tlie 
General  Government  this  control,  than  to  make  a  new  inatn- 
ment  of  the  Constitution,  by  construction.  {Yate*%  Min*  1 
mi  Deb.  461.) 
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But  there  is  a  word  more  to  be  said  on  this  point. 

The  Convention  of  Massachusetts  accompanied  their  ratifi- 
cation T>-ith  the  expression  of  an  opinion,  that  certain  amond- 
nentH  would  remove  fears  and  guard  against  an  undue  admin- 
istration of  the  Fedcnil  Government ;  and  they,  therefore,  re- 
Dommendcd  the  adoption  of  the  following  amendment,  among 
others : 

"1.  That  it  be  explicitly^  (not  left  implicitly,  as  it  is  now,) 
leclared  that  all  powers,  not  expressly  delegated,  are  reserved 
to  the  several  States,  (not  ''or  to  the  people'*,)  to  be  by  them 
Bxcrciscd". 

And  the  Convention  enjoined  it  "  upon  their  Representatives 
In  Congress,  at  all  times,  until  tluj  altenitions  and  provisions 
aforesaid  have  been  coiiHidcrcd,  to  exert  all  their  influence^  and 
yke  all  reasonable  and  letjal  met/tods,  to  obtain  a  ratification  of 
the  said  alterations  and  provisions".  (1  Ell.  Deb.  321, 
822,  326.) 

It  will  be  rcmembcrctl,  too,  that  this  proposed  amendment, 
Qjimber  one,  was  stated  to  the  Massachusetts  Convention,  by 
John  Adams,  to  bo,  in  itself,  c<iual  to  a  Bill  of  Rights,  and  that 
fisher  Ames  and  Thcmloro  Sedgewick,  were  two  of  the  lead- 
ing friends  of  the  Constitution  in  that  Convention,  and  who 
faYOrcd  its  ratification  in  that  form. 

-^  Now,  these  two  gentlemen  were  also  members  of  the  Con- 
f^CBS  which  proposed  the  amendment  under  consideration. 
Sid  they  not  ^^  exert  all  thcii*  influence,  and  use  all  reasonable 
ynd  legal  methods",  to  obtain  a  ratification  of  the  Massachu- 
aetts  amendment,  as  they  were  enjoined  by  the  Massachusetts 
jponvention  to  do,  and  as  they  had  personally  promised  to  do, 
bj  going  for  the  ratification,  in  the  form  in  which  it  stood  ? 
Pfd  they  not  insist  upon  having  the  word  "  expressly"  in  ? 
Jlhey  did  not  open  their  mouths  on  the  subject.  They  did  not 
|9  much  as  tell  the  House  what  was  the  wish  of  Massachusetts. 
jJChiey  did  not  ask  for  the  yeas  and  nays. 
7  But  things  had  changed;  the  Constitution  had  become  a 
lihing  established ;  before,  when  the  promise  was  made,  it  was  a 
VOL.  XIV.   02 
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thing  to  be  established ;  and  to  establish  it  Avas  seen  to  be  a 
work  of  no  small  difficulty.     Help  was  needed  then. 

This  Congress  went  further.  It  added,  at  the  end  of  the 
clause,  the  words,  "  or  to  the  people",  "reserved  to  the  States 
or  to  the  people'*.  This  addition  was  called  for  by  no  word  or 
deed,  of  any  of  the  State  Conventions.  It  was  put  in  evident- 
ly for  future  use — ^to  help  out  a  theory  of  the  Constitution — 
that  which  assumes  for  its  first  principle  that  the  Constitation 
of  the  United  States  was  made,  not  by  the  peoples  rf  the  States, 
as  separate  peoples,  but  by  the  people  of  all  the  States,  acting 
as  one  people  and  being  one  people.  That  theory,  before  this 
little  sly  addition  to  the  Constitution  was  made,  had  no  place 
inside  the  Constitution  for  its  feet  to  stand  on.  It  had  to  wait 
outside,  in  the  preamble. 

Instead,  then,  of  proposing  amendments  of  restriction,  wluch 
the  makers  of  the  Constitution  wanted,  this  Congress  proposed 
amendments  of  enlargement,  which  those  makers  did  not  want. 
And  here,  perhaps,  we  see  where  entered  the  first  pick  in  the 
process  of  "sapping  and  mining"  the  Constitution — a  procesi 
in  which,  according  to  Mr.  Jefferson,  another  department  of 
the  Government  was  to  become  proficient. 

Now,  it  is  true  that  the  omission  of  the  one  word,  and  the 
addition  of  the  four,  are  really  small  matters.  They  do  not 
change  the  sense.  That,  as  we  have  seen,  was  as  full  withool 
as  with  any  such  amendments,  and  was  so  understood  to  be  by 
the  makers  of  the  Constitution,  at  the  time  they  made  it.  But 
then,  as  to  the  motives  which  actuate  men,  a  small  thing  may  ~~ 
tell,  as  much  as  a  great  one.  Treachery,  infinite,  may  be  ex- 
hibited by  a  mere  kiss. 

I  shall  have  occasion,  again,  to  advert  to  the  doctrine  of  tbi^ 
Supreme  Court,  on  the  rule  of  construction  of  the  Constitution-* 
I  shall  then  consider  the  (question,  of  what  authority,  over  this 
Court,  is  a  decision  of  the  Supreme  Court  of  the  United  States-  ■ 
For  the  present,  I  shall  claim  that  my  first,  second  and  third 
propositions  are  established  by  the  evidence.     The  fourth  pror 
position,  viz :  "  That  the  words  used,  if  susceptible  of  mM 
meanings  than  one,  were  used  in  the  meaning  which  was  least 
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fiiTorable  to  the  delegation  of  power,  and  most  favorable  to  its 
retention**,  will  receive  some  further  support.  This  propoBi- 
tion,  more  especially,  involves  the  rule  which  is  commonly 
called  the  rule  of  strict  construction.  That  rule,  however,  is  also 
involved  in  the  other  three  propositions. 

Did,  then,  the  makers  of  the  Constitution  intend  that  the 
expressed  powers  should  be  construed  strictly  ?  That  they  did, 
is  manifest  from  a  variety  of  things  additional  to  what  have 
been  already  brought  forward. 

1.  The  people  of  the  States  loved  their  State  Governments, 
and  distrusted  any  Central  or  General  Government.  This  is  a 
jEftct  as  well  authenticated  as  any  in  history.  See  Madison, 
(8  Ell  Deb.  258.)  They  would,  therefore,  take  as  little  power 
as  possible  from  these  Governments,  to  give  to  a  Central  one. 

^   And  to  diminish  the  gift  as  much  as  possible,  it  has  to  be  con- 
strued strictly. 

2.  The  people  of  the  States  who  made  the  Constitution,  con- 
sidered themselves  as  the  sovereign,  and  the  Government  as  the 
Sttbject.  They  were  the  principal — ^it  the  agent.  That  this  is 
also  true,  none  will  dispute. 

Now,  in  a  question  between  principal  and  agent,  the  instru- 
ment of  agency  is,  as  a  matter  of  course,  to  be  construed 
strictly  against  the  agent.  Such  construction  cannot  hurt  him. 
Any  other  might  hurt  his  principal.  The  Constitution  is  but 
this  instrument.  Cannot  the  makers  of  this,  as  of  all  other 
oonsUtutions,  revoke  it,  even  without  leave  of  the  agent  ? 

Even  the  King's  grants  are  to  be  construed  strictly  in  favor 
of  the  King,  and  against  the  grantee,  he  being  considered  in 
the  systems  of  Laws  which  tolerate  Kings  the  Sovereign,  and 
the  people  the  subject.  Shall  not,  therefore,  the  grant  of  the 
people,  the  real  sovereign,  to  the  magistrates,  whom  they  ap- 
point, for  their  own,  and  not  for  those  magistrate's  purposes,  be 
also  construed  strictly  in  their  favor,  and  against  the  magis- 
otrates? 

And  if  a  deed  is  without  consideration^  it  conveys  as  little 
as  construction  can  make  it  convey.     There  is  no  consideration 
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moving  from  the  Government  to  the  States,  for  the  Constitu- 
tion. 

The  people,  then,  vrho  made  the  Constitution,  considering 
themselves  and  the  Government  they  made,  to  occupy  this  re- 
lation towards  each  other,  are  to  be  presumed  to  have  intend- 
ed the  usual  incidents  of  such  a  relation.  And  a  strict  con- 
struction of  the  instrument  of  agency,  is  one  of  those  incidents. 

3.  Strict  construction  of  expressed  powers  results  from  the 
fact  that  no  powers  but  expressed  powers  are  given.  Why  .were 
no  powers  but  expressed  powers  given — ^because  the  people  did 
not  want  to  part  with  power  witliout  knowing  it — without  see- 
ing it  with  their  etcs.  Will  you,  then,  in  construing  their 
words,  make  them  say  they  mean  to  give  more  than  the  least 
their  words  require  to  be  given.  It  is  to  be  prcsiuned  they  did 
not  see  the  larger  meaning  of  which  their  words  are  suscepti- 
ble, otherwise  they  would  have  used  different  words. 

The  makers  of  the  Constitution  enumerated  all  the  powers 
they  gave,  even  to  the  power  to  carry  powers   into  effect. — 
They  did  not  intend  that  there  should  be  any  opening  for  im- 
plied powers.     They  did  not  leave  open  the  door  for  the  ordi- 
nary implication  that  when  the  end  is  given  expressly,  the    -• 
means  are  given  impliedly.     They  made  a  list  of  powers  and  J 
said  to  the  Government,  you  may  have  these.     They  then  saidJi 
here  is  another  power  which  you  shall  have,  viz :  a  power  tec: 
pass  any  law  which  may  be  ncccssari/  and  proper^  to  carry  intca 
effect  any  of  the  fir.<t  named  powers.     Now,  as  to  the  lattecn 
powxr — the  power  over  means,   it  is  expressly  to  be  tak^^ 
strictly — it  is  to  be  confined  to  what  is  fieccssar?/  and  proper^ 
Is  it  to  be  supposed  that  the  men  who  intended  such  a  constm^e 
tion  as  to  means — the  less  power  should  have  a  different  s^M 
of  one  for  ends — the  greater  power. 

4.  Why  did  they  make  provision  for  amending  the  Consti&v- 
tion  ?     Mainly  to  furnish  an  easy  way  to  give  the  Grovcmmeia^ 
more  power  if  experience  should  prove  it  to  need  more.    Ifc  i 
easy  to  give  power — hard  to  get  it  back — knowing  this,  is  it 
not  to  be  supposed  that  the  makers  of  the  Constitution  intend 
ed  their  grants  of  power  to  be  taken  strictly  V 
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6.  But  if  any  thing  could  prove  that  the  rule  of  strict  con- 
struction was  the  rule  intended  by  the  makers  of  the  Con- 
stitution, it  would  be  the  amendment  of  the  Constitution  as  to 
construction.     That  amendment  is,  that  "The  Judicial  power 

.  shall  not  be  construed  to  extend  to  any  suit,  as  against  one  of 
the  United  States,  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State"  ? 

Now  here  is  a  construction  which  the  makers  of  the  instru- 
ment themselves  put  upon  their  own  work  in  respect  to  one  most 
important  power.  The  words  to  be  construed  wore  these: 
"The  Judicial  power  shall  extend'*  " to  controversies"  "be- 
tween a  State  and  citizens  of  another  State"  "and  between  a  State 

■  or  the  citizens  thereof,  and  foreign  States,  citizens  or  subjects". 
The  Supreme  Court  of  the  United  States,  in  the  case  of  Chis- 
holm,  Executor  vs,  Georgia,  had  held  that  the  former  of  these 
'  grants  authorized  a  Stute  to  be  sued  as  defendant.  That 
Court  maintained  that  the  words  themselves  plainly  said  that 
the  State  might  be  sued — as  plainly  as  they  said  *'  a  citizen" 
might  be.     But  two-thirds  of  both  branches  of  Congress,  and 

^  the  entire  people  of  all  the  States  said  no.  They  said  that 
even  such  words  should  not  be  so  construed.  They  said  that 
the  words  were  susceptible  of  a  narrower  meaning,  one  m  favor 
of  the  States — a  meaning  which  would  let  States  .sue,  but  not 
be  sued  ;  and  that,  therefore,  the  words  should  be  construed  to 
kave  that  meaning.  This  was  all  said  and  done  soon  after  the 
making  of  the  Constitution — ^from  1703  to  1798 — when  the 
vholc  idea  of  the  Constitution  was  fresh  in  the  minds  of  them 
-^ts  makers.  This  was  a  remedial  power  too.  Yet  as  against 
tks  States  even,  it  must  give  up  its  prerogative,  and  be  con- 
striied  strictly. 

Now  if  in  such  a  case  the  makers  of  the  Constitution,  tram- 
fling  the  Supreme  Court  under  their  feet  in  favor  of  the  States, 
say  the  strict  rule  shall  prevail,  in  what  possible  case  could 

'  Aey  say  it  should  not  prevail  ?  Was  it  to  be  presumed  that 
after  snch  a  rebuke  from  the  makers  of  the  Constitution,  the 
Supreme  Court  or  any  branch  of  the  Government  would  ever 
^re  occasion  for  another,  by  committing  a  similar  offence 
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against  construction.     Certainly  not.     Hence  the  amendment 
is  not  made  larger  than  the  mischief.     But  it  shows,  unmista- 
kably, the  idea  of  the  makers  of  the  Constitution,  «i8  to  the 
rule  of  its  construction.     It  shows  they  intended  it  to  be  c<Mi- 
Btrued  with  the  xUmost  strictness  possible,  in  favor  of  the  States, 
6.  But  the  makers  of  the  Constitution  were  deceived.     Con- 
gross  and  the  Supreme  Court,  notwithstanding  this  rebuke, 
went  on  in  their  old  course  of  constniction.     They  found  a . 
warrant  in  the  Constitution  for  Jay's  treaty ;  for  the  alien  act ; 
for  the  sedition  act.     So  the  makers  of  the  Constitution  thought 
they  would  try  another  remedy  than  amendment  of  that  instru- 
ment.    They  concluded  to  smite  the  construers.     This  thej 
did.     Wlierever  they  could  reach  an  offender,  they  hurled  him 
against  the  ground,  and  put  their  foot  on  him,  and  kept  him 
there  till  he  died  or  repented.     The  Supreme  Court  offenders 
were  beyond  their  reach.     They  had  in  their  ofiSces  a  tennze 
for  life ;  and  as  all  the  offenders  in  this  case  were  such  as  not 
to  be  affected  by  any  thing  but  punishment^  those  who  could 
not  be  punished  contemned  their  courses.     But  the  other  de- 
partments of  the  Government  underwent  a  change.     They  con- 
strued the  Constitution  according  to  the  Virginia  and  Ken- 
tucky Resolutions  of  1798  and  1799.     These  prescribed  th^ 
strict  rule.     This  was  the  rule  of  Jefferson  and  the  Republican 
party.     This  was  the  rule  that   put  down  the  Federal  par- 
ty which  had  had  possession  of  the  Government  from  its  origin 
under  the  Constitution.     The  offence  of  that  party  was  that,  in^ 
the  opinion  of  the  makers  of  the  Constitution,  the  people  of  di^ 
States  had  put  a  false  construction  on  that  instrument.     Hence 
it  was  hurled  from  power — from  respectability.     Its  name  be- 
came a  word  of  reproacli.     This  great  revolution  in  goyeiu- 
ment  was  made  for  the  sake  of  a  rule  of  construing  the  Consti- 
tution— this  same  strict  rule.     And  from  the  year  1800, 1801, 
when  the  revolution  took  place,  no  party  has  profened  aaj' ' 
other  rule,  although  it  must  be  admitted  that  the  practice  fk 
parties  has  not,  in  this  respect,  always  corresponded  with  thtfr' 
professions.     The  voice  of  the  makers  of  the  Constitntion  tlui 
— the  people  of  the  States — by  this  amendment  of  the  ConiiT 
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tution,  and  by  this  condcinn«itioii  of  the  early  administrators  of 
it,  proclaims  the  strict  rule. 

7.  And  the  practice  of  all  of  the  States,  from  the  date  of  the 
Constitution,  'til  this  day,  proves  the  States  to  believe  that 
rule  to  be  the  true  one.  All  have  passed  Laws  upon  the  idea 
that  they  retained  all  powers  which  a  strict  construction  of  the 
Constitution  would  not  give  to  the  General  Government.  The 
Passenger  Laws  of  New  York  and  Massachusetts  illustrate  this. 
These  two  great  States  thought  their  respective  laws  on  this 
subject  to  be  warranted  by  the  Constitution.  This  was  the 
<^imon  of  every  branch  of  the  Governments  of  each  of  those 
States.  This  was  the  opinion  of  four  Judges  of  the  Supreme 
Court  of  the  United  States.  And  doubtless  this  was  the  opin- 
ion of  the  Congress  and  the  President  of  the  United  States : 
for  neither  of  those  departments  made  any  complaint  of  those 
Laws ;  and  they  were  Laws  which  infringed  the  right*  of  those 
departments,  if  they  infringed  any  rights,  for  they  touched 
commerce,  if  they  touched  any  thing  connnitted  to  any  depart- 
ment ;  and  that  is  committed  to  Congress.  And  is  it  not  cer- 
tain that  this  was  the  opinion  of  all  the  other  States  and  State 
(Governments  ?  But  against  all  this  weight  of  opinion  in  favor 
of  the  constitutionality  of  these  laws,  we  had  Mr.  Justice  Mc- 
Lean, Mr.  Justice  Wayne,  Mr.  Justice  Catron,  Mr.  Justice 
Grrier,  and  Mr.  Justice  McKinlcy. 

But  the  question  for  the  present  is,  not  what  the  Supreme 
Court  consider  the  rule  of  construction  to  be,  or  whether  what 
they  consider  it  to  be  is  to  be  conclusive  upon  the  rest  of  the 
world,  but  it  is,  what  was  the  sense  in  which  the  makers  of  the 
Constitution  understood  it,  at  the  time  when  they  made  it. 
And  I  now  insist  that  I  have  established  all  of  my  four  propo- 
ntions  on  that  subject,  viz  : 

[6.]  1.  The  makers  of  the  Constitution  understood  that  it 
delegated  to  the  General  Government,  or  any  department 
thereof,  no  power  by  impUcationj  but  only  delegated  such  pow- 
ers as  it  expressly  enxunerated, 

2.  That  it  delegated  no  exclusive  power,  unless  the  delega- 
tbn  was  said  to  be  exclusive. 
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.  That  it  laid  no  prohibition  upon  the  States,  except  Babh 
t  specified. 

t.  That  the  words  used  in  it,  if  susceptible  of  more  mcan- 

^s  than  one,  were  used  in  the  meaning  which  was  least  favor- 

»le  to  the  delegation  of  power,  and  most  favorable  to  its  ro- 
mtion. 

I  have  assumed  that  the  Constitution  is  to  be  constmed  in 
,he  sense  in  which  its  makers  understood  it  when  they  made  it 
Who  will  dispute  this  ? 

In  what  sense  did  those  makers  understand  it?     I  have  en- 
deavored to  show.     Have  I  succeeded  ?     What  is  there  against 
my  conclusions  ?     Nothing,  except  some  decisions  of  the  Su- 
preme Court  of  tlie  United  States.     Are  not  these  decisionB, 
per  *<?,  evidence  of  what  was  the  sense  which  the  makers  of  the 
Constitution  had,  of  the  meaning  of  that  instrument  ?    I  say 
by  no  means.     What  tliat  sense  was,  is  a  (question  of  fact^  vhich        ^ 
has  to  be  solved  by  going  into  the  domain  of  facts — ^the  domam       ^^ 
in  which  I  have  been  hiboring  so  long.     It  is  a  question  which    ,^-^ 
evidence^  not  ipm  dixit,  must  determine. 

And  I  say,  furtlier,  that  the  rule  of  construction  of  the  Sa — .,^k. 
preme  Court,  as  it  is  to  be  deduced  from  the  decisions  of  tlia^,^^^ 
Court,  is  one  wliich  needs  only  to  be  read  in  its  conscquenc 
to  satisfy  everybody  tliat  it  could  not  have  been  the  rule  of  th 
makers  of  the  instrument.  Is  this  so  ?  Let  us  take  one  of  i* 
most  celebrated  decisions — the  decision  in  McCuIloch  v$, . 
ryland,  and  see.     (4  Whrat.) 

Maryhmd  made  a  Law,  imposing  a  tax  on  "  All  banks    <ir 
branches  thereof,  in  the  State  of  Maryland,  not  chartered  b/ 
the  Legislature".     The  branch  of  the  United  States  Bank,  aii 
Baltimore,  refused  to  pay  this  tax — the  Casliier  of  it  was  sued 
for  the  tax  by  the  State,  and  the  suit  was  finally  carried  up  to 
the  Supreme  Court  of  the  United  States. 

That  Court  decided,  first,  that  Congress  had  power  to  mih 
a  bank.  Secondly,  that  the  States  had  not  power  to  tax  ib 
branches  of  such  a  bank,  established  within  their  territorf- 
In  order  to  arrive  at  these  conclusions,  the  Court  had  to  bw 
very  large  premises.     Accordingly,  to  support  the  first  ooad*', 
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don,  it  pronounced  the  rule  of  construing  the  clause  of  the 
Constitution  which  gives  Congress  power  to  pass  all  Laws 
which  may  be  necessary  and  proper,  for  carrying  into  execu- 
tion the  enumerated  powers,  to  be  this:  "The  result  of  the 
most  careful  and  attentive  consideration  bestowed  upon  this 
clause  is,  that  if  it  docs  not  enlarge,  it  cannot  be  construed  to 
restrain,  the  powers  of  Congress,  or  to  impair  the  right  of  the 
Legislature  to  exercise  its  best  judgment  in  the  selection  of 
measures  to  carry  into  execution  the  Constitutional  powers  of 
the  Government". 

This  means  that  among  measures  for  executing  ''  the  Consti- 
tutional powers  of  Government'*,  Congress  may,  at  discretion, 
choose  one  as  well  as  another.  And  this  is  giving  Congress 
power  to  make  a  dictator. 

The  appointment  of  a  dictator  would  be  a  measure  by  which 
all  the  powers  of  the  Government  could  be  executed  most 
promptly  and  most  efficiently.  It  is  by  far  the  simplest  of  all 
modes. 

The  argument  will  stand  thus :  Congress  has  power  to  select 
any  measure  for  executing  tlic  Constitutional  powers  of  the 
GoYemment. 

The  appointment  of  a  dictator  would  be  a  prompt,  efficient 
and  simple  measure  to  execute  any  of  its  powers. 

Therefore,  Congress  has  power  to  appoint  a  dictator. 

The  premises  are  amply  large  enough  to  hold  this  concla- 
flion. 

To  support  the  second  conclusion,  the  Court  lays  down  thia 
proposition :  ^'  Wo  find,  then,  on  just  theory,  a  total  failure  of 
this  original  right  to  tax  the  means  employed  by  the  Govern- 
ment of  the  Union,  for  the  execution  of  its  powers".  And 
thia — "  That  the  power  to  tax  involves  the  power  to  destroy". 
And  these — ''  If  we  apply  the  principle  for  which  the  State  of 
Maiyland  contends,  to  the  Constitution,  generally,  we  shall 
Snd  it  capable  of  changing,  totally,  the  character  of  that  in- 
■femment.  We  shall  find  it  capable  of  arresting  all  the  meas- 
«re6  of  ihe  Grovemment,  and  of  prostrating  it  at  the  foot  of  the 
States.  If  the  States  may  tax  one  instrument  employed  by 
VOL.  XIV.  63 
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stitution.  There  being  much  objection  to  the  breadth  of  this 
power,  as  asked  for,  and  some  indications  of  favor  to  a  power, 
merely  to  incorporate  canals,  the  motion  was  so  modified  as  to 
admit  a  distinct  qtustion,  specifying  and  limited  to  the  case  of 
canals.  It  was  rejected  by  eight  States  to  three :  and  "  The 
other  part",  says  Mr.  Madison,  ''fell,  of  course,  as  including 
the  potcpr  rejectciV,  Tlie  Convention,  then,  refused  the  pow- 
er to  incorporate  so  much  as  a  canal :  and,  in  the  face  of  this 
refusal,  the  Sufn-eme  Court  of  the  Tnited  States  say,  they 
gave  power  to  incorporate  a  bank,  witli  a  capital  of  §3o,000,- 
000,  and  authority  to  establish  branches  in  every  State.  What 
matters  it  to  such  a  Court,  what  was  the  wisli  of  the  makers  of 
the  Constitution  ?     (J)  Ell  Di>h.  04:5,  '4.) 

The  disregard  of  this  Court  to  the  known  will  of  the  makers 
of  flie  Constitution,  as  to  the  rule  of  construction,  is  equally 
exhibited  in  a  numl»er  of  other  cases  ;  especially  in  the  cases 
of  Cohen  r«.  Vinjinia  and  ^yurc^'»tvr  if*  BuiUr  vh,  Georgia^ 
in  which  it  held  that  a  State  might  be  sued,  notwithstanding 
the  clear  manifestation  of  the  will  of  the  makers  of  the  Consti- 
tntion^  in  the  amendment  of  it,  to  which  I  have  heretofore  re- 
ferred, that  the  Constitution  was  not  to  be  so  construed  as  to 
make  a  State  sucable. 

But  are  not  the  decisions  of  the  Stipreme  Court  of  the  Uni- 
ted States  to  govern  this  (^'onrt,  as  to  the  rule  of  construing 
the  Constitution  ?  They  are  not,  any  more  than  the  decisions 
of  that  Court  are  to  be  governed  by  the  decisions  of  this. 

The  Supreme  Com-t  of  the  United  States  has  no  jurisdiction 
over  this  Court,  or  over  any  department  of  the  tTOvemment  of 
Georgia.  This  Court  is  not  a  United  States  Court ;  and  there- 
fore, neither  the  Government  of  the  United  States,  nor  any 
department  of  it,  can  give  this  Court  an  order.  It  follows,  if 
this  be  true,  that  decisions  of  that  Court,  are  not  precedents 
for  this  Court. 

Is  this  tnie  ?  Let  us  see.  And  first,  let  us  try  the  ques- 
tijons  by  the  principles  of  the  party  of  liberal  construction,  as 
promulged  by  their  moat  distinguished  leaders. 

That  party  held,  at  the  time  the  Constitution  was  in  the  pro- 


\ 


0? 


ad 

I 


fcCo 


v*. 


>.t!f^^^^^^f^^^ 


CTIVC* 


tTaey 


ate 


ptopet  CO  ^ 


to 
^  ^     the  I'*^'"'  %  t\vc  «v»*^^    .atv^ot  ^«  *^^  t^o  *««'' 


reiw*  »\;  ^0  «*• 


>« 


IVve' 


^9  a^^*^ 


356.^ 
-gjot* 


reJ««' 


ivop' 


,0T» 


otitfti 


L«»»"" 


cue 
*TGo^er««v' 


Vongo^  a«V 


•tea  R      ^ 


Met 


rthi» 


.Gov< 


IS 


Act^'^ 


tVio 


SAVANNAH,  JANUARY  TERM,  1854.    501 

Paddford,  Faj  ft  Co.  rt.  Mayor  and  Aid.  City  HAvannab. 

space  in  which  both  are  eqvnUy  supreme^  and  in  which  there 
is  no  rule  but  one — Qui  prior  ert  in  tempore  potior  est  in  Jure, 

TIic  same  principles  hsivc  been  expressed  by  Marshall,  Chief 
Justice,  since  the  adoption  of  the  Constitution.  In  McOuU 
loch  vs.  Maryland,,  he  says,  "  In  America,  the  powers  of  soy- 
ereignty  are  divided  between  the  Government  of  the  Union, 
and  those  of  the  States.  They  are  each  sovereign ,  with  res- 
pect to  the  objects  committed  to  it,  and  neither  sovereign,  with 
respect  to  the  objects  committed  to  the  other".  (4  Wheat. 
410.) 

Now,  if  the  General  Government,  by  its  Judiciary,  can  come 
out  of  its  sphere,  into  the  sphere  of  a  State  Government,  and 
ravish  a  case  thence  out  of  the  hands  of  the  State  Judiciary,  the 
.two  Governments  are  not  equally  supreme  within  their  respec- 
tive spheres.  But  they  are,  by  admission  of  Hamilton  and 
■  Marshall,  equally  supreme  in  their  respective  spheres ;  there- 
fore, the  former  Government  cannot  do  this,  with  respect  to 
the  latter.  As  well  might  it  be  said  that  England  could  order 
a  case  out  of  France,  from  a  French  into  an  English  Coiut ; 
or  that  a  State  Court  could  order  a  case  out  of  the  Supreme 
Court  of  the  United  States  into  it.  None  but  a  superior  can 
give  an  order ;  none  but  an  inferior  is  bound  to  obey  one. 

The  question,  when  tried  by  the  rule  of  strict  construction, 
does  not  admit  of  a  doubt.  That  rule  is,  that  the  General 
Government  has  no  powers,  except  such  as  have  been  express- 
Ijl  delegated  to  it ;  and  that  the  delegations  of  express  power 
are  to  be  strictly  construed. 

Now,  jurisdiction  over  State  Courts  is  not  expressly  given  to 
the  General  Government,  or  any  department  of  it. 

Therefore,  according  to  this  nde,  such  jurisdiction  is  not 
giyen  at  all. 

Not  only  is  this  sort  of  jurisdiction  not  expressly  given ;  but 
there  is  another  sort  expressly  given,  which  necessarily  excludes 
the  idea  that  this  was  intended  to  be  given.  That  is  done  in 
Ihe  third  article  for  organizing  the  judiciary.  This  will  appear 
\^  flimply  inserting  in  that  article  the  words  which  are  neces- 
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sarily  implied.     Let  us  do  this.     The  section  will  then  read  aa 
follows,  the  supplied  words  being  in  brackets: 

"  The  (whole)  judicial  power  (except  as  herein  excepted)  of 
the  United  States,  shall  be  vested  in  one  Supreme  Court,  and 
in  such  Inferior  Courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish.  The  Judges,  both  of  the  Supreme  and 
Inferior  Courts,  (who  are  to  exercise  this  whole  judicial  power, 
except  as  herein  excepted)  shall  hold  their  offices  during  good 
behavior ;  and  shall,  at  stated  times,  receive  for  their  services  t 
compensation  which  shall  not  be  diminishe<l  during  their  con- 
tinuance in  office. 

The  (whole)  judicial  power  (except  as  before  excepted)  (thus 
vested  in  one  Supreme  Court  and  in  such  Inferior  Courts  as  the 
Congress  may,  from  time  to  time  establish,  to  be  exercised  by 
Judges  who  are  to  hold  their  offices  during  good  behavior)  shall 
extend  to  all  cases  in  Law  and  Equity,  arising  under  this  Consti- 
tution, the  Laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made  under  their  authority,  to  all  cases  affecting 
Ambassadors,  other  public  Jlinisters  and  Consuls ;  to  all  case& 
of  admiralty  and  maritime  jurisdiction  ;  to  controversies  to  which 
the  L^nited  States  shall  be  a  party ;  to  controversies  between 
two  or  more  States ;  between  a  State  and  citizens  of  another 
State ;  between  citizens  of  different  States ;  between  citizeni 
of  the  same  State,  claiming  lands  imdor  grants  of  different 
States ;  and  between  a  State  or  the  citizens  thereof,  and  for- 
eign States,  citizens  or  subjects''. 

"  In  all  (those)  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall  be  a  par 
ty,  (in  respect  to  which  the  whole  judicial  power  of  the  U.  S. 
is  thus  vested  in  one  Supreme  Court,  and  in  such  Inferior  Courts 
as  the  Congress  may,  from  time  to  time  ordain  and  establidi 
with  Judges  for  life,)  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  (in  re- 
spect to  which  the  whole  judicial  power  of  the  U.  S.  is  thus 
vested  in  one  Supreme  Court,  and  in  such  Inferior  ConrtB 
as  the  Congress  may,  from  time  to  time  ordain  and  estaUuky 
with  Judges  for  life,)  the  Supreme  Court  shall  Imve  appellate 
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jurisdiction,  {as  to  such  Inferior  Courts)  both  as  to  Law  and 
fmct,  with  such  exceptions,  and  under  such  regulations,  as  the 
Congress  shall  make,  (and  such  Inferior  Courts  shall,  as  to 
these  other  cases,  have  orA;i?irt/ jurisdiction  sis  to  such  Supreme 
Court.) 

The  mere  supply  of  these  necessarily  underatood  words, 
makes  it  as  clear  as  day,  that  the  appellate  jurisdiction  dele- 
gated to  the  Supreme  Court,  applies  only  to  the  Inferior  Courts 
of  ike  United  States,  or<lained  and  established  by  Congress, 
with  Judges  for  life,  and  not  to  State  Courts,  which  are  not 
United  States  Courts,  which  are  not  ordained  and  established 
by  Congress,  and  which  are  presided  over  by  Judges  who  do 
not  hold  their  offices  for  life. 

Now  in  this  part  of  the  article  is  contained  the  whoU  judi- 
cal power  delegated  to  the  (xcneral  Government,  except  as  to 
impeachments ;  and  as  to  the  powers  of  the  two  houses  to 
jadge  of  the  elections,  &c.,  of  their  members. 

What,  then,  is  thus  expressly  laid  down  in  the  Constitution, 
Decessarily  excludes  the  idea  that  the  General  Government,  or 
u»y  department  of  it,  was  to  have  jurisdiction  over  the  Courts 
of  a  State. 

But  again :  if  this  sort  of  appellate  jurisdiction  exists,  then 
it  exists  equally  with  respect  to  a  State  Court  of  one  grade,  as 
to  a  State  Court  of  another.  It  exists  as  to  all  Courts  *  inferior* 
to  the  Supreme  Court ;  and  if  the  highest  State  Courts  are  in- 
Euior  to  that  Court,  still  more  so  arc  the  less  high.  If  this  sort 
of  jurisdiction  exists,  then  there  may,  as  far  as  this  State  is 
ooncemed,  be  an  appeal  to  the  Supreme  Court  of  the  U.  S., 
from  the  Supreme  Court  of  the  State,  from  the  Inferior  Courts, 
Rrpm  the  Ordinary,  from  the  Justice's  Courts,  from  Corporation 
Courts,  and  perhaps  from  Court's  ^lartial.  This  appellate  ju- 
riadiction,  then,  if  it  exists,  extends  to  every  State  Court  alike. 
.  And  the  same  sort  of  construction  which  makes  it  to  exist  at 
illy  as  to  any  State  Court,  will  much  more  easily  make  it  ex- 
tiod  to  every  case  that  can  arise  in  any  such  Court.  The 
{Mas  to  which  it  is  to  extend,  as  mentioned  by  the  Constitn- 
IIOBy  are  ^^  All  cases  in  Law  and  Equity,  arising  under  this 
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Constitution,  the  La^vs  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made  under  their  authority"  and  oth- 
ers. But  these  are  enough.  What  are  cases  "  arising  under 
the  Constitution"  ?  Under  the  liberal  rule  of  construction,  it 
is  easy  to  say  that  the  Constitution  is  an  instrument  which 
gives  one  part  of  the  powers  of  Government  to  the  Greneral 
Government ;  and  gives  the  other  part  to  the  States — that  aU 
power  is  given  by  the  Constitution.  Now  if  that  be  said,  no 
case  of  any  kind  can  arise  in  a  State  which  will  not  draw  in 
question  some  power  of  the  State,  or  some  power  of  the  Gen- 
eral Government ;  but  if  a  case  draws  in  question  a  power  of 
either,  it  is  a  case  arising  under  the  Constitution ;  because,  on 
on  this  theory,  the  powers  of  both  are  derived  from  the  Con- 
stitution. 

This  appellate  jurisdiction,  if  it  exists  then,  extends  to 
State  Courts  of  all  grades,  and  to  all  cases  iu  those  Conrts.- 
The  effect  of  such  extension,  would  bo  to  make  the  States  ez~— 
ist,  at  the  mercy  of  the  General  Government.     If  they  laid  ^^ 
tax,  the  taxed  person  might  refuse  to  pay  it ;  and  if  sued  for  i^ 
appeal  to  the  Supreme  Court.     That  Court  could  prononnee 
the  tax  law  unconstitutional ;  as  flowing  from  a  power  which,    ' 
if  it  existed  in  the  States,  might  enable  the  States  to  destroy 
the  General  Government,  by  taking  to  themselves  all  that  coaU 
be  paid  for  taxes,  and  leaving  nothing  for  the  General  Qch 
emment  to  take.     The  Court  would  so  pronounce,  if  it  should 
follow  the  principle  on  which  McCulloch  vs.  Maryland  stuA. 
This  is  but  an  instance  out  of  a  thousand. 

Now  the  power  to  annul  State  Laws  was  not  given  to  tlift 
General  Government.  The  Federal  Convention  refuud  n- 
peatedly  to  give  this  power  to  any  department  of  the  OenenI 
Government. 

In  Mr.  Randolph's  propositions,  which  were  the  basis  of  dw 
Constitution,  the  effort  to  give  this  power  first  appears.    Hii 
6th  resolution  had  these  words,  ^'  Resolved^  that  taeh  bnaflk  , 
(of  the  Legislature)  ought  to  possess  the  right  to  negalivo  «B   , 
laws  passed  by  the  several  States,  contravening,  in  the 


SAVJINKAH,  JANUARY  TERM,  1864,        605 

"  *  -    ■  ■         ■  — ■     f  ■ 

^iideKord,  Fay  k  Co.  m.  Mnynr  nnd  AM.  City  8«Tann«li. 

ion  of  tlie  National  Legislature,  the  articles  of  union  ;  or  any 
treaty  subsisting  under  the  authority  of  the  United  States". 

His  8th,  these :  ''  That  the  Executive,  and  a  convenient 
avmber  of  the  National  Judiciary,  ought  to  compose  a  council 
of  revision,  with  authority  to  examine  every  act  of  the  Nation- 
al Legislature,  before  it  shall  operate ;  and  every  act  of  a  par- 
tumlar  Legislature,  before  a  negative  thereon  shall  be  final ; 
•iid  that  the  dissent  of  the  said  council  shall  amount  to  a  re- 
jeotion,  unless  the  Act  of  the  National  Legislature  be  again 
passed,  or  that  of  a  particular  Legislature  be  again  negatived 
%y  ■  of  the  members  of  each  branch**.     (5  JEIL  Deb. 

127-8.) 

Here  the  Judiciary  was  to  take  part  in  the  veto  of  State 
Laws.  It  might,  with  the  President,  affirm  a  veto  applied  by 
either  branch  of  Congress  to  a  State  Law.  But  even  this  limit- 
ed right  was  not  allowed  to  the  Judiciary.  It  was  struck  from 
tlie  resolution,  and  at  once.  (Ih.  166.)  And  although  asked 
for  repeatedly  afterwards,  by  the  enemies  of  the  States,  in  the 
Cdnvejition,  it  was  pertinaciously  refused.  The  Judiciary  was 
l^useil  the  pow(T  to  participate  in  any  revision  or  negative  of 
wy  Laws,  whether  State  or  Federal.     (See  lb.  844,  428.) 

So  the  power  proposed  to  be  given  to  the  Federal  Legisla- 
te, ''To  negative  all  laws  jassed  by  the  several  States, 
contravening  in  the  opinion  of  tho  National  Legislature,  the 
mticles  of  Union'*,  &c.,  was  refused  by  the  vote  of  seven 
States  to  three.  (lb.  321,  322.)  Even  Gouvemeur  Morris 
•opposed  this  power  as  likely  to  be  terrible  to  the  States,  and 
tiot  necessary,  if  sufficient  power  should  be  given  to  the  Gener- 
it  Government".     {lb.) 

Indeed,  membei*s  of  the  Convention,  Mercer,  and  Dickinson, 
Md  Sherman,  expressed  decided  opinions  against  the  propriety 
of  the  doctrine,  that  '*  The  Judges,  as  expositors  of  the  Con 
Btitntion,  should  have  authority  to  declare  a  Law  void" ;  and 
these  opinions  were  feebly  combatted.  {lb.  420.) 
'''. It  appears,  then,  that  the  Convention  which  drafted  the 
Constitntion,  although  repeatedly  requested  to  give  the  veto 
«f  State  Laws  to  the  flflWBul  Gvmuneiit,  tft«ftdily  xIafiuMd  it 
WL.  XIT.  64 
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— ^refused  to  give  a  mere  modicum  of  it  to  the   Judiciary. — 
And  if  it  refused  to  give  the  power  directly,  it  is  not  to  be  ~ 
presumed  that  it  gave  it  indirectly,  by  a  forced  implication  in  the 
said  third  article — gave  it,  indeed,   without  knowing  what  it 
was  doing. 

Now  it  must  be  numifcst  to  any  one,  on  a  little  reflection,  ,^ 
that  if  the  United  States'  Courts  have  j)owcr  over  the  States 
Courts,  they  have  power  over  the  State  Laws — power  over  th^^, 

operation  of  those  Laws,  within  the  territory  of  the  States 

power  ^0  nullify  every  Act  of  the  States.     AVas  this  the  inteirt^ 
tion  of  the  makers  of  the  Constitution — these  very  States  ? 

[7.]  The  conclusion  is,  that  the  Supreme  Court  of  Georg 
is  co-equal  and  co-ordinate  with  the  Supreme  Court  of  the  Uc 
ted  States,  and  not  inferior  and  subordinate  to  that  Courrr^ 
That  as  to  the  reserved  powers,  the  State  Court  is  supren^^^^, 
that  as  to  the  delegated  powers,  the  U.  S.  Court  is  suprenr^e. 
that  as  to  powers,  both  delegated  and  reserved — concurr^^ 
powers — both  Courts,  in  the  language  of  Hamilton,  are  "  eqi34iA 
ly  supremo'* ;  and  that  as  a  consequence,  the  Supreme  Couit 
of  the  United  States  has  no  jurisdiction  over   the   Supreme 
Court  of  Georgia ;  and  cannot,  therefore,  give  it  an  order,  or 
make  for  it  a  prenedrnt. 

This  conclusion  is  in  accordance  with  the  uniform  actioD  of 
the  Government  of  Georgia,  in  all  of  its  departments.    In  the 
cases  of  the  missionaries,  Worcester  and  Butler;  of  Tasseb) 
and  of  Graves,  her  Courts  treated,  with  contempt,  the  claim  rf 
jurisdiction  over  them,  by  the  Supreme  Court  of  the  UnHfld 
States.     The  missionaries  served  their  times  out  in  the  peni- 
tentiary, notwithstanding  the  mandate  of  the  Supreme  Conrtof 
the  United  States,  that  they  should  be  set  at  liberty.     In  dui 
course,  on  the  part  of  the  Judiciary,  the  Legislature  and  diB 
Executive  concurred — indeed,  co-operated.     And   the  people 
approved  the  conduct  of  the  whole. 

Now  it  is  ti*ue,  these  were  criminal  cases ;  but  that  can  make 
no  difference.  If  the  United  Stutes'  Court  has  no  jariadictaqn 
over  the  State  Court,  with  respect  to  a  criminal  case,  inTohnag 
Statutes  of  the  United  States,  and  treaties  with  the  Indiafli,M 
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ttee  cases  did,  it  can  have  none  over  the  State  Court,  with 
ttqiect  to  a  civil  ca.so.  A  civil  case  can  do  no  more  towards 
giving  jnrisdiction  than  involve  some  Statute,  or  treaty,  or  the 
Constitution. 

I  am  aware  that  Congress  have  parsed  two  Acts  contraven- 
mg  this  view.  The  Act  of  1789,  to  establish  the  Judicial 
Gourts  of  the  United  States,  and  the  Act  of  1833,  further  to 
provide  for  the  collection  of  duties  on  imports".  (Story'n 
Law$,  1  vol  53,  4  do.  2340.) 

The  first,  in  its  2oth  section,  dcclaref*,  among  other  things, 
^  That  a  final  judgment  or  decree,  in  any  suit  in  the  highest 
Oourt  of  Law  or  Equity,  of  a  State,  in  which  a  decision  in  the 
(tnt  could  be  had,  where  is  drawn  in  question  the  validity  of  a 
toeaty  or  Statute  of,  or  an  authority  exercised  under  the  Uni- 
ted States,  and  the  decision  is  against  their  validity'*,  &c.  enu- 
Mnting  other  casc.^,  "  may  be  re-examined  and  reversed  or  »f- 
fEmed  in  the  Supreme  Court  of  the  United  States,  upon  a 
Writ  of  Error",  &c. 

The  Act  of  1833  declares  that  in  any  c^se,  where  suit  or 
Uroeecation  shall  be  commenced  in  a  Court  of  any  State,  against 
any  oflSccr  of  tlie  United  States  or  other  person,  for  or  on  ac- 
fBiuit  of  any  Act  done  under  the  Revenue  Laws  of  the  United 
States,  &c.  "  it  shall  be  lawful  for  the  defendant,  at  any  time 
Wforc  trial",  upon  petition,  to  transfer  his  case  into  the  Oir- 
put  Court  of  the  United  States  ;  '^  And  it  shall  be  the  duty 
4f  the  Clerk  of  the  Circuit  Court,  to  issue  a  AVrit  of  Certiorari 
to  the  State  Court,  re((uiriug  said  State  Court  to  send  to  said 
t&x^t,  the  record  and  proceedings  in  the  cause". 

The  men  that  made  tliis  Act,  did  not  have  the  effrontery  to 
apke  it  to  last  longer  than  the  ^'  end  of  the  next  Session  of 
{knogress". 

This  Act  makes  the  Circuit  Courts — ^the  inferior  Gourts  of 
ijfjd.  United  States,  superior  to  the  highest  State  Courts.  And» 
if  trath,  there  is  as  much  warrant  in  the  Constitution,  for  ma- 
^g  these  inferior  Courts  so,  as  for  making  the  Supreme  Court 

*  If  the  Constitution  does  not  give  the  General  Grovemmenty 
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ij  department  of  it,  jarisdiction  over  the  Judidaty  of  the 
es,  it  does  not  give  Congress  the  power  to  pass  such  Laws 
aese ;  and  these  Laws  are  therefore  void. 

Ij  opinion  is,  that  the  Constitution  does  not,  and  I  have 

en  my  reasons  for  the  opinion. 

But  say  that  I  am  wrong  in  this  opinion  ;  still,  I  deny  that 

e  decisions  of  the  Supreme  Court  referred  to,  are  precedents 
>  govern  this  Court. 

Those  decisions  were  mere  partisan  decisions — ^to  be  overruled 
n  the  Court  which  made  them,  as  soon  as  a  majority  of  the  mem- 
bers of  tlie  Court  shouhl  be  of  different  politics  from  the  poli- 
ticB  of  the  members  wlio  made  the  decisions.     The  doctrine 
that  a  decision  of  the  Supreme  Court  of  the  United  States  is  ^ 
to  dictate  a  man's  politics  to  him,  is  a  doctrine  avowed  by  feir 
in  this  country.     Such  a  doctrine  would  be  an  easy  means  oF 
perpetuating  a  dynasty  of  principles,  however  false  or  wicked. 
All  that  would  have  to  be  done,  would  be  to  start  with  men  of 
those  principles.     Their  decisions  would  do  the  rest.     What- 
ever they  said  the  Constitution  meant,  the  people  would  have 
to  vote  it  to  mean.     Parties,  on  Constitutional  questions,  could 
not  arise. 

But  are  these  mere  political  decisions,  and  nmde  by  partisan 
Judges  ? 

There  are  now,  and  have  been  before  now,  in  these  United 
States,  but  two  parties,  with  a  deeply  marked  line  of  scpaca- 
tion  between  them.  The  party  Avhich  stands  on  the  side  of  the 
delegated  powers,  and  that  which  stands  on  the  side  of  the  re- 
served powers — the  National  party  and  the  State's  Bighti 
party. 

Now,  the  effect  of  the  decisions  of  the  Supreme  Court,  If 
which  I  have  referred,  is  to  put  up  the  National  party  and  ti 
put  down  the  State's  Rights  party.     The  decisions  are,  tliei* 
fore,  political.     Indeed,  they  discuss  the  same  topics  and  eom 
to  the  same  results,  in  all  respects,  as  do  the  speakers  in  Oof 
gress,  the  stump  orators  out  of  Congress,  and  the  newqMip 
writers  in  and  out  of  it— of  the  same  politics  as  the  xn^joritjr 
the  Court  maldng  the  d^cmoina. 


.  1 


1l-  . 

SAVANNAH,  JANUARY  TERM,  1854.     *■  50»> 

Padclford,  Ftiv  k  Co.  m.  Mnyoraiiil  AM.  (*ity  of  r^sivannah. 

Are  the  Judfies  partiHans?  What  are  their  autccedenta  ? 
The  leading  Jmlges  on  the  bench  of  the  Supreme  Court,  before 
the  era  of  Judge  Mar:*hall,  were  Jay,  Wilson  and  Ellsworth? 
Xach  of  these  had  been  an  active  and  an  ardent  ]x>Iitician  before 
le  went  upon  the  bench.  Fie  liad  ac(piired  his  bend  in  politics. 
On  the  bench,  he  only  uttered  the  same  Constitutional  doc- 
trines which  he  had  uttered  off. 

In  the  era  of  Judge  Marshall,  which  lasted  through  thirty- 
■four  years,  he  was  the  (-hief  of  the  Court,  and  Justice  Story 
iras  a  good  second.  AVas  Judge  Marshall  a  politician  ?  Lefr 
-this  summary  of  hia  life,  taken  from  his  biography,  in  the  iVii- 
tional Portrait  Gallerjj^  answer: 

Born  in  IToo,  he  was  a  Lieutenant  in  1775 ;  a  first  Lieu- 
tenant in  177G  ;  a  Captain  in  1777,  1779  and  1780.  He  read 
Xaw  in  1780.  After  Cornwallis's  surrender,  the  Court*  being 
again  opened,  he  commenced  practice.  In  1782,  he  was  elect- 
ed to  the  Legislature  of  Virginia  :  in  the  same  year,  was  made 
a  member  of  the  Executive  Council.  In  1784,  he  resigned  his 
seat  in  the  Council.  Immediately  afterwards,  he  was  again 
elected  to  the  Legislature.  In  1787,  he  was  elected  from  Hen- 
Tico.  In  1788,  he  was  a  member  of  the  Virginia  Convention 
for  ratifying  the  Constitution.  In  the  same  year,  he  was  elect- 
ed to  the  Legislature.  '*  With  considerable  reluctance,  he 
yielded  to  the  public  wishes,  being  principally  intluencod,  in 
liis  acceptance  of  the  station,  by  the  increasing  hostility  mani- 
fested in  the  State,  against  the  National  Government,  and  his 
own  anxious  desire  to  give  the  latter  his  decided  and  public 
mpport''.  He  continued  a  member  for  Richmond  during  1789, 
1790  and  1791.  Then  he  retired  from  politics.  He  was 
again  drawn  forth  by  the  French  question.  Here,  '*  the  deci- 
tfed  part  taken  by  Mr.  Marshall,  could  not  long  remain  unno- 
ticed. He  was  attacked  with  great  asperity,  in  the  newspa- 
pers and  pamphlets  of  the  day,  and  designated,  by  way  of  sig- 
niiksant  reproach,  as  the  co-adjutor  and  friend  of  Alexander 
Baimlton".  In  1795,  he  was  elected  to  the  Legislature,  in 
liUoh  body  he  signalized  himself  by  the  defence  of  Jay's  trea- 
'.^  the^at  political  question  of  the  day.    Inconsec\5ieikCA^\vfe 
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i  offered,  by  the  President,  the  jilace  of  Attornoy  General; 
icitcd  to  go  Minister  to  France,  but  declined  both  offers, 
ithin  a  year,  lie  wjjs  oflfertMl  tliia  place  of  Minister,  by  the 
ixt  President,  Adnnis.     Tliis  time  he  accepted,  went  abroad 
ad  returned  in  11 W.     The  next  year,  after  an  •*  ardent  con- 
ost'*,  he  was  elected  to  Congress.     lie  took  his  seat  in  De- 
cember, 17!*1»;  distinguislied  himself  in  the  " ever  memorable" 
Congress  of  17IH>,  1.^00,  and  in  May,  1800,  was  made  Secre-  ^ 

tary  of  War,  and  s«M)n  afterward?*,  Secretary  of  State.  In  ^^^ 
1799,  while  a  candidate  for  Congress,  lie  was  offered  a  place  -j^, 
on  the  bench  of  the  Supreme  Court  of  the  United  States ;  bat  :^,» 
this  he  then  refused,  preferring,  no  doubt,  the  more  dazzling  ^^r^^ 
honors  of  the  mere  politician.  A  year  afterwards,  he  thought -^iiv^^f^ni 
better  of  the  Judgship.  It  avjis  offered  him  again,  and  on  the^^^fie 
Slst  of  January,  1  SOI ,  he  took  it — liccame  Cliief  Justice.  Bj^^  ^j 
this  time,  it  was  seen  that  his  party  was  stnick  with  death,  anr^i>  .mdJ 
that,  therefore,  further  political  offices  were  hopeless.  Whils-^K  M 
upon  the  bench,  he  lost  no  occasion  to  inculcate  his  politic 
Hence,  the  number  of  his  elaliorate  ohifer  dicta  discours 
As  in  Marburji  vx,  MftiJistm,  where,  although  admitting 
Court  had  no  jurisdiction  in  the  case,  he  argued  at  length, 
show  what  was  the  LaAv  of  it,  and  what  the  Court  would  do,  !f 

it  had  jurisdiction,  namely  :  issue  a  mandamus  to  a  co-ordina *e 

department  of  the  (.lovernment,  the  Secretary  of  State,  rcqc^mi- 
ring  that   department  to  commission  to  office  certain  of  ImA 
party  friends,  who  had  been  aj)pointed  to  office  at  midnight  o/ 
the  night  when  the  a])pointing  power  itself,  John  Adams,  we/»^ 
out  of  office.     As  in  Co/icnn  ot/aitutt  The  State  of   Virginia, 
a  case  in  whicli  his  Court  decides  that  it  has  no  jurisdictioo 
upon  the  merits ;  and  yet,  in  a  motion,  not  on  the  merits,  he  lijs 
down  the  doctrine  that  a  State  may  be  sued,  and  sued  by  one 
of  its  own  citizens,  in  the  Supreme  Court  of  the  United  States, 
notwithstanding  ln.\  himseU',  had  told  the   Convention  of  that 
very  Virginia,  when.persuading  it  to  adopt  the  Constitution, 
that  a  State  could  not  be  sued,  and  was  not  intendeiii^  le 
sued,  by  virtue  of  the  Judiciaiy  article  of  the  Const^jftMi 
His  language  to  Oal-  Con\vn\luju  is  most  ^^^^^jgHlS!^  He 
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Baiil,  ^^  I  Itopt'  that  vo  (jriitlfnion  wiU  think  that  a  Stufi'  will 
be.calh'd  at  thr  bar  of  the  luHer^tl  (*offrf.  It  is  not  rational  to 
Stippose  til  at  the  Suverri(p}  jtuwvr  ahouM  In*.  ih'ft</f/ed  before  a 
Caiwt.  The  intent  /V,  to  emtble  Statrato  rvenrer  efaiws  of  in- 
dividufih  rcs^idinij  in  other  States,  I  contend  thin  eonstritff' 
iion  iff  warranted  bij  the  worth,  l>iit,  say  they,  tlicve  will  lie 
partiality  in  it,  if  a  Stato  cannot  be  drfenclant ;  if  an  individu* 
al  cannot  prucoiMl  to  obtain  jiulgmtnt  a;:ai!i.st  a  State,  though 
he  may  be  siieil  by  a  State.  //  in  neerftaar//  to  be  ho^  and  can* 
not  be  avoided'\  It  is  ehariti/  to  set  down  these  opposite  rep- 
resentations of  the  nieanin;!  of  the  Constitution,  to  the  incon- 
Bistcncics  of  the  mere  politician. 

It  was  not  only  on  the  bench  that  he  taught  politics. 
He  entered  the  fields  of  history  and  biography  for  the  same 
purpose.  For  Avhat  is  his  Life  of  AVashin;;ton  and  History  of 
the  Colonies,  but  a  labored  defence  of  his  party,  and  nn  effort 
to  raise  its  desperate  fortunes,  by  forcing:  the  name  of  Wash- 
ington on  the  list  of  its  patrons.  No  :  it  was  not  the  death  of 
Washington,  but  the  rleath  of  the  Federal  l^arty,  that  set  that 
"vrork  on  foot.  This  is  but  thinly  disguised,  in  the  preface  of 
'the  work.  lie  says,  '*  Deep  impressions  were  then  made,  res- 
peoting  the  subjects  themselves,  an<l  the  persons  hj  whom  the 
various  important  propositions,  then  discussed,  were  supported 
or  opposed,  which  are  not  yet  entirely  effaced.  Justice  to  the 
|iatriot  statesmen,  who  then  devoted  their  time  and  talent  to 
ihe  public  service,  requires  that  the  reasons  nn  which  they  act- 
^  should  be  known".  Maivhall,  then,  was  a  partisan,  if  there 
was  ever  one.  Whilst  thus  a  partisan,  holding  all  the  opinions 
ef  his  party,  he  is,  by  a  party-  President,  in  the  last  hour  of  the 
party,  when  its  death-warrant  has  alrea<ly  been  signed,  to  save 
Idm  from  the  general  doom,  and  as  the  only  reward  left  for 
party  services,  Presidencies  being  out  of  the  question,  offered 
%  Jadgahip.  This  time  ho  accepts  it,  although  he  had  refused 
H'fl  year  before,  when  it  had  not  become  apparent  that  the 
last  hour  of  the  party  was  at  hand,  and  when,  therefore,  higher 
\  might  not  be  looked  for,  from  it,  than  that  of  Judge.  What 
the  course  for  any  partisan  to  pm*sue,  under  »uch  circura- 
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iiiiVJsV     Thai  v.liirli  111*  pmsiuMl.      lie  took   sanctuary,   for 

\\  in  tin-  S;'.|irrnir  ronrt.      I>ut  tlitiv  lie  v/ns  tin-  sainc   nian 

lat  ]\r  liml  Ixrn  luforr  lii*  i:«>i  tlicro.     The  <»ii]y  ofti'ct  was,  to 

lake  liiiii   inor*'  I'nl.j  in  lin-  avo\Nnl  (.(' liis  ol«l    principlrs.      He 

lo  loniT'^r  hiu\  n>  :in^\N('i-  tnr  tlirm  at   tho  l^allot-lmx.      Ho  and 

iIh  (\nirt,  witli  r"-|iccl  to  tin*  Coiistitulion,  t(M>k  oiu*  mad — the 

oilier  «lt'j)artnuMit*;  of  tlic  ( iovi'vnnu'nt.  and  tlio  vast  majority  of  "^ 

the  Anicrican  |K-nj>li-.  loi.k  aiK^licr.     Tlion*  they  liavi*  been  re-        ^ 

spoctivoly  tvavoliiiiL'.  tin'  LTcatcr  jiart  of  ilic  tinu'  >inco.  The  --^  ^ 
upinicMis  of  npitlur  liavt-  liad  tlic  lt'a>t  inthirnrr  upon  tlio  ac-  ^  --^, 
tidn  of  tlio  iitlicr.  As  to  Judirc  St«»ry.  he  is  nndcrstocHl  to  have  -^  -,^.< 
distinirnisluMl  ]iin:<»'lf.  son1(•^vllat,  as  a  llrjuiftUi'nn  ]>arti'*an,  be — -i^  ^..c 
fcM'o  the  war  <»r  1>^1l\  in  Ma<saclin>clts,  Avhorc*  Ui*pnblican*r  *-»- jn: 
wore  tliiMi  rather  scarce.  IninLT  a  youiiL^  bnvyer  of  .some  pro  *-»  -^ro 
niise,  an<l  a])uut  tlsc  only  lawyer  c)f  that  ]»arty.  there,  of  mnelf -^^u-l 
tiote,  he  was  seh-cted,  by  Mr.  Madisoti,  for  the  bench  of  xh^f  ^xh 
Supreme  Conn  of  the  rnile(l  State>.  I>ut  once  <ui  the  bencby  "i>  jch, 
lie  forsook   his  party  and   became   the  hnmbb?    interpreter  c:>  of 

Marshall — the  l>um«»nt  to  Ibntham.     He  maile  it  his  businert -"->  ^e» 
to  ilinstrat*'  and  tu  embody  the  political  doctrines  of  his  chie  =_>  i  kt 
And  this  he  did.  in  what  he  >tyles  his  "  Connnentaries  on  \):£  ^  fie 
Constitntio]!".     Tbi>  is  a  W(uk  of  a<  rank  a  |>arii.-an  characte-i>  :ier, 
on  one  sid(\  a-  the  \'iririnia   and    Kentucky    KesoUitions,   an^   ^Bflrf 
Mr.   Madisoiis   Report  ^A'    IT!»S  and  \1W,  are  on   the   otlicu^   -cr. 
Indeed,  these  CiMnmentaries.  and  most,  if  not  all  of  Marshal'  .^31$ 
Constitutional  decisions,  are  oidy  >o  nuich  talk  at  those  resoL"  iJ(h 
tions  and  that  rejjort,  althfuiprh  the  resolution?  and  report  .— ^A? 
seldom  menticmed. 

Now,  parti>an  decisions  may  do  to  bind  the  political  parTi*. 
which  the  makers  of  them  happen  to  bidong  to.  Thoy  cer- 
tainly bind  jio  other  j)arty.  And  tbi>  has  been  the  unifomi 
opinion  and  practice  of  all  parties  in  this  country.  The  Su- 
preme Court  said  a  bank  is  Constitutional;  yet,  bank  charters 
have  been  vetoed  by  three  several  Presidents:  Ma<lison — Jack- 
son—Tyler. 

So,  wlirn  a   person  has  been  put  on  the  bench  of  the  So- 
prrnic  Court,  who  has  diflerent  politics  from  those  which  jnsti- 
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my  particular  decision,  he  (^oe8  according  to  Lis  own  poli- 
&nd  not  according  to  the  ticcision.  He  dissents,  if  need 
J  was  done  in  the  Pasrten«rer  Case!?,  lie  decides  Constitu- 
L  questions  as  hf*  understands  them. 

td  partL^^an  decisions — ami  all  decisions  on  Constitutional 
ions,  must  be  more  or  less  partisan — ffitffht  not  to  bind  as 
dent^,  becansti  they  are  not  made  by  the  tribunal  which, 
e  last  resort,  is  supreme.  This  tribunal  is  the  people  of 
tates — the  authors  of  the  Constitution. 
]  The  jreneral  conclusion  is,  tbat  what  was  before  laid 
as  to  the  srnse  in  which  tin*  makers  of  the  Constitution 
"Stood  the  Const  it  utitm,  wlicn  thoy  made  it,  is  true,  any 
in  any  ticcision  of  the  Supreme  Court  of  the  United  States 
;  contrary,  noiwithstaucling.  It  remains  only,  therefore, 
ike  an  ;M;[ilication  of  what  was  thus  laid  down  to  the  mat- 
n  hand.  \i/. :  t.i  the  ii'sr  iA'  I^mrrn  v».  M trtflnmh  to  see 
n  r  it  ovnnih-.-   ihai   rase,   jiti'1   to  tin-  <:>  «■  of  Pa  del  ford 

t    Cm.    '  (-r.-r'-   \\U:    <'.iilV\  t..   -     :■   l;.-\.    '\   i.,    ;;,i|;-:^  thut  CaSO  tO 

ei.h    !. 

t   wllli*    »V;.r.   ■  .■;-i   jImWH  ?       Lc'    Ms  K'prJlt  it. 

0  niJiK^r.-  *A'  .he  Consiitiitioii,  jit  tlit  t  inn;  when  they  made 
derst.  Mil  It  in  ihis  sru^c : 

Thar  ii  (h«li'«r;i.!.('.l  to  the  (u'Rcral  <.Joverninent,  or  any  de- 
lent  tlierc  1',  no  i)o\vcv  hy  inrj'Ut'iiitnn,  but.  only  delegated 
powers  a^  il  r.rpr,:.^ii1i}  L'/nr/ncriffi  'L 

That  it  dele«:atc'd  no  exclusive  power,  unless  the  delega- 
vas  ^fd'tl  to  bu  exclusive. 

That  it  hiid  no  prohibition  on  the  States,  except  such  as 
icified. 

That  the  words  used  in  it  if  susceptible  of  more  mean- 
ihan  one.  were  uned  in  the  meaning  which  was  least  favor- 
to  the  dele;ration  of  power  and  most  favorable  toitsreten 

ese  propositions  convey  the  sense  in  which  the  makers  of 
lonstitution  understood  it,  at  the  time  when  they  made  it. 
sense  of  the  makers  is  to  govern.     These  propositions  then 
ne^^e  rules  of  construing  the  Constitution^ 
VOL.  XIV.  65 
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[9.]  Tried  by  these  rules,  the  decision  in  Brown  V9.  MarylaMii 
will  be  easily  found  to  be  unconstitutional.  But  the  length  to 
which  this  opinion  has  already  been  drawn  out,  forbids  me  to 
make  the  application  of  the  rules  to  that  case.  It  is  sufficient 
that  I  confine  myself  to  the  application  of  them  to  the  caae  tat 
the  decision  of  this  Court.     That  I  shall  now  endeavor  to  du. 

[10.]  According  to  these  niles,  therefore,  does  the  Ordinance 
of  Savannah  interfere  with  the  clause  of  the  Constitution,  whidi 
says  that  Congress  shall  have  '^  power  to  regulate  commerqe 
with  foreign  nations  and  among  the  several  States"?  The 
answer  is  that  it  does  not. 

1.  The  power  to  rogulutc  commerce,  given  to  Congress^  18 
not  Baid  to  be  exclusive.  Therefore  it  is  not  exclusive.  The 
States  and  Congress  have  it  concHrrently, 

2.  So  a  tax  on  "  sales'*  is  not  a  tax  on  commerce — not  s 
regulation  of  commerce.  Sales  are  not  commerce.  Commerce 
is  traflSc — ^is  an  act — is  the  net  of  buying  and  selling — and  not 
the  result  of  the  act — not  the  thing  bought  or  the  thing  that 
stands  in  the  place  of  the  thing  sold — the  price — the   "  sales*'. 

It  is  true,  the  liberal  rule  of  construction  makes  commerce 
mean  "  intercourse"  and  mean  "  navigation'* — but  the  word 
has  no  such  meaning  by  dictionaries ;  by  the  Common  Law ;  or 
by  common  asage.  And  if  this  rule  allows  you  to  step  beyond 
the  meaning  of  the  word  thus  defined,  to  "intercourse"  and  to 
**navigation"  it  may  perhaps  equally  allow  you  to  step  to  "sales". 
The  strict  rule,  however,  allows  nothing  of  the  kind.  It  le- 
quires  words  susceptible  of  more  meanings  than  one,  to  be  ta- 
ken in  that  which  must  favor  the  States. 

3.  Then  these  "  sales"  if  commerce  at  all,  are  not  commeree 
"  with  foreign  yiations,''  or  "  among  the  States**.  If  commem  . 
at  all,  they  must  be  held  under  the  rules  we  are  now  applying 
to  be  internal  commerce — the  commerce  that  takes  plaoe  sn* 
tirely  inside  of  a  State.  They  are  the  result  of  a  whole  yesr*s 
business  within  the  limits  of  the  State. 

4.  This  ordinance  is  a  tax  Law — not  a  commercial  Law.  If 
it  interferes  with  any  power  of  Congress,  it  must^  under 


.'  . '"  :  '  jBAtAimAH,  JAStfASY  TBBlf,  18M.       616 

. -.  <■      ■     ■  ' 

PftdtUbrd,  Fay  k  Co.  tt.  Mayor  and  Aid.  Citj  SaTumili. 

ToleSy  be  with,  the  tnxing  power.     Hut  the  taxiug  power  is  not 
l>y  these  rules,  or  by  any  decision,  or  opinion,  exclusive. 

[11.]  Nor,  according  to  these  rulet>,  does  the  Ordinance  conflict 
with  the  other  clause  of  the  Constitution — '^  No  State  shall, 
without  the  consent  of  the  Congress,  lay  any  imposts  or  duties 
upon  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary  for  executing  its  Inspection  Laws,  and  the  net  produce  of 
all  duties  and  imposts  laid  by  any  State  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  Treasury  of  the  United  States 
— and  all  such  Laws  shall  be  under  the  control  and  supervision 
of  the  Congress**. 

1.  The  amount  of  sales  is  not  "  an  import" — it  is  money— 
probably  in  this  case  bank  bills ;  and  of  banks  created  by  the 
State  itself — a  product  of  the  State — a  product  certainly  sub- 
ject to  taxation,  in  the  hands  in  which  it  existed  before  it  passed 
to  these  plaintiffs ;  and  if  so,  it  passed  to  them,  subject  to  all  of 
its  incidents.  Tliis  is  equally  true  of  coin.  But  that  it  is  not 
an  import  is  enough. 

2.  Nor  is  a  tax  upon  the  amount  of  sales  of  impoi-ts  the  same, 
m  effect^  as  a  tax  upon  imports.     The  former  sort  of  tax  affects 

"  only  the  people  of  the  State,  which  lays  the  tax ;  the  latter 
affects  them,  and  it  may  also  affect  the  people  of  all  other 
States.  A  tax  upon  imports  tends  to  prevent  imports  from 
passing  through  the  State  that  lays  the  tax,  into  any  other ; 
and  to  the  extent  of  the  tendency,  other  States  suffer.  The 
States  might,  therefore,  be  very  well  prohibited  from  taxing 
imports,  without  being  prohibited  from  taxing  the  sale  of  im- 

.    ports. 

The  evil  which  this  prohibition  was  intended  to  remedy,  was 
tins  very  evil  of  one  State's  taxing  the  imports  of  another,  as 
they  passed  through  it,  to  reach  that  other.  The  Atlantic 
States  taxed  all  imports.     The  consequence- was,  that  the  inte- 

.  ridr  States  had  to  pay  the  tax  upon  all  such  articles  of  import 
as  they  consumed.     It  was  for  the  benefit  of  these  interior 

'^  States,  that  this  prohibition  was  put  in  the  Constitution.     The 
of  the  prohibition,  then,  does  net  extend  to  a  tax  npoo 
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ir  to  its  o^ni  policy — as  by  striking  out  of  tlic  Law  an  article 
ich  it  prefers  to  be  on  tlie  "  free  list"  ;  for  example,  coffee, 
is  change  it  could  effect  by  a  ''revision''  or  "control"  of  the 
sr.  Shall  the  Judiciary  step  in  between  the  Congress  and 
:  State  and  defeat  the  wishes  of  both  ?  It  is  well  known 
,t  Congress  has,  itself,  taxed  imports  for  tha  protection  of  do- 
Btic  manufactures,  as  well  as  for  revenue.  Now  a  tax  on  im- 
ts,  by  the  States,  would  tend  to  accomplish  the  former  ob- 
t,  and  therefore  mi«i:ht  meet  with  the  decided  approval  of 
ogress. 

[g  it  to  be  said  that  Con^rress  cannot  "revise*'  or  "control" 
h  a  Law?  it  is,  if  the  doctrine  be  tnie,  that  such  a  Law  ib 
d.  What  is  void,  is  not  revisable — not  controlable  any  more 
a  what  does  not  exist  is.  It  is  an  abu.se  of  langua<;c  to 
lalc  of  revising  and  controllinn;  any  void  thing, 
lie,  therefore,  it  is,  "all  such  Lfiivn'  that  shall  be  subject  to 
I  revision  and  control  of  the  Congress,  "such  Laws"  must 
Laws,  and  therefore  they  cannot  be  vuiiL 
Fhia  seems  to  me  to  be  the  plain  meaning  of  this  clause  of 
I  Constitution.  It  is,  too,  a  meaning  entirely  consistent 
h  the  most  livicrni  rule  of  construing  the  Constitution.  It  is 
loneiinperativeiy  n'(|uired  by  the  strict  rule.  Taking,  then, 
S  to  be  the  moaning,  viz  : 

L  That  a  State,  without  the  consent  of  Congress,  may  tax 
[jorts  to  execute  her  Insj)ection  Laws. 

2.  That  the  "net  profluce"  of  such  tax  is  to  be  for  the  use 
bhe  Treasury  of  the  United  States. 

3.  That  with  the  consent  of  Congress,  she  may  tax  import* 
any  purpose. 

I.  That  even  without  the  consent  of  Congress,  she  may  tax 
pertB  for  any  purpose — subject  only  to  a  power  in  Congress, 
revise  and  control  the  tax. 

5.  That  the  part  of  the  clause  ref^uiring  the  "  net  produce," 
.  to  be  for  the  use  of  the  United  States,  applies  only  to  taxes 
imports,  laid  for  executing  Inspection  Laws.  Let  us  apply 
)0  the  tax  in  question,  in  this  case,  assuming  the  tax  to  be  in 
tf  ft  tax  on  imports. 
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[13.]  1.  Is  this  ji  tax  for  exccMiting  the  Inspection  Lan  <4 
the  State  ?  Quite  a  inimher  of  such  Laws  exist,  viz :  Jjaws  for  , 
the  in^poction  of  beef,  pork,  pitch,  tar,  turpentine,  fire-wood, 
tobacco,  hiniber  and  flour.  {Pr,  Biff.  ^Staples,')  It  does  not 
appear  from  the  facts  of  the  case,  what  is  the  pnrpose  of  ^b» 
tax.  It  does  not.  tlierefore,  appear  that  so  much  of  the  tax  aa 
relates  to  imports,  is  not  for  the  purpose  of  executing  the  In- 
spection Laws  of  the  State.  Admit  that  more  may  be  said 
against  the  idea  that  this  was  the  purpo.se  than  can  be  said  in 
favor  of  it.  That  is  not  conchisivc.  The  question  is,  has  the 
State  broken  the  Constitution  in  authorizing  this  tax?  Nowit 
is  the  duty  of  the  Courts  of  the  State  to  make  every  presump- 
tion possible,  against  the  idea  that  the  State  has  violated  tlie 
Constitution.  And  it  is  a  possible  thing  for  this  ordinance  to 
have  been  laid  for  the  purpose  of  exocuting  the  State's  Inspec- 
tion Laws. 

2.  If  this  be  such  a  tax,  it  does  not  appear  whether  there  il 
any  net  produce  from  it  or  not. 

[14.]  3.  Supposing  this  not  to  be  a  tax  for  inspection  purpo* 
scs,  has  Congress  consented  to  its  being  laid  ?     It  is  certain 
that  Congress  has  not  oxprvsRhj  consented.     But   is  exprm 
consent   necessary?     There    is    nothing   in    tbc    ConstitutioB 
which  says  so.     There  is  notliing  in  the  practice  of  men,  «r  is 
the  Municipal  Law  of  men,  or  in  the  practice  of  nations,  or  da 
Law  of  nations  that  says  so.     Silence  gives  consent,  is  the  rule      . 
of  business  life.     A  tender  of  bank  bills  is  as  good  as  one  d 
coin,  unless  the  bills  arc  objected  to.     To  stand  by,  in  sileno^     *\ 
and  see  another  sell  your  property,  binds  you.     These  s»     / 
mere  instances  of  the  use  of  the  maxim  in  the  Municipal  Lit«      J, 
In  the  Law  of  Nations,  it  is  e<jually  potent.     Silent  o/cquit^ 
eenee  in  the  breach  of  a  treaty  binds  a   Nation.     (  Vattel^  dk 
16,  sec,  199,  honk  1.     Ser  book  2,  se**,  142,  vt  seq,  as  to  OSH 
caption  and  prescription,  and  sec,  208  as  to  ratification.  *\ 

Express  constant,  then,  not  being  necessary,  is  there  any  tbiag 
from  which  consent  may  be  implied?  There  is — length  oftim 
The  Ordinance  was  passed  the  24th  of  January,  1842,  and  ImP 
been  in  operatitm  over  since.     If  Congress  had  been  oppoNi 
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lb  Ae  Ordinance,  it  hail  but  to  speak,  to  be  oboycil.  It  spoke 
isA — ^it  has  never  npoken  :  therefore,  it  ban  not  been  opposed 
\a  the  Ordinance,  but  has  been  rons»entin<r  to  it. 

[15.]  4.  Say,  however,  that  Con;n*e.ss  has  not  consented  to 
tlie  Ordinance,  then  the  most  that  can  be  maintained  is,  that 
tbe  Ordinance  stands  subject  to  '•  the  revision  and  control  of 
Crongress/'  It  stands  a  Lmr — a  somethiufr  susceptible  of  revis- 
ion and  control — not  a  sonicthing  unsusceptible  of  revision  and 
Mmtrol  as  a  void  thin;;  would  be. 

5.  The  question,  as  to  Mu't  proiluce\  cannot  arise  in  the  case 
ilk  which  Conp-ess  consents,  or  that  in  which  she  refuses  to  con- 
sent to  the  tax.  There  cannot  be  such  a  thing  as  '  net  produce' 
HI  either  of  those  cases ;  but  only  in  tlie  case  of  a  Ulx  for  in- 
spection purposes. 

£16.]  But  let  it  be  granted  that  the  ordinance  is  void,  does  it 
Crilow  that  the  decision  of  the  Court  below  ought  to  be  reversed  ? 
fiy  no  means.  If  the  Law  is  void,  and  yet  is  enforced,  who  is 
injured  by  it  ?  The  seller  of  the  import  ?  Not  at  all.  He  i» 
pftid  the  tax  by  the  purchaser  from  him  before  he  pays  it  to  the 
CSty.  Tlic  tax  is  ultimately  paid  by  the  contfunier  of  the  arti- 
de.  The  price  or  sale  of  which  is  taxed.  The  merchant  puts 
the  amount  of  the  tax,  a^  he  does  every  other  item  of  the  cost 
df  the  goods,  in  the  price  which  he  fixes  upon  them — and  when 
he  sells,  begets  from  the  purchaser  that  amount  with  the  rest. 
IT  the  tax  injures  any  private  person  at  all,  therefore,  that  per- 
•Ckn  w  the  consumer  of  the  taxed  article,  an<l  not  the  seller  of 
iL  To  apply  this  more  directly  to  the  case.  Padelford,  Fay 
ItCo.  sold  imports,  and  got  the  money  for  them.  These  impoiis 
tei  a  tax  on  them.  The  amount  of  that  entered  into  the  price 
il  which  they  sold  the  imports.  Therefore,  when  they  sold 
Aem  at  that  price,  they  received  the  amount  of  this  tax.  They 
liftTe  it  in  hand.  The  City  wants  to  get  it  out  of  their  hands. 
Ihey  object,  and  insist  upon  keeping  it,  saying  the  Law  under 
iHdeh  it  is  claimed  is  void.  Can  this  objection  be  allowed  to 
te  in  their  mouth  ?  The  consumer  is  the  injured  man ;  and  he, 
tj  baying  the  taxed  article  and  paying  the  tax  included  in  the 
yrioe,  waifves  his  objection  to  the  tax;     Ife  is  willing,  for  his 
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money  tlinspaM,  to  ^rn  lo  tlio  City.     Jii  f;ict,  he  pays  it  for  the  r 
use  of  the  (.'ity.     He  luiirht  ^av<»  it  to  tlio  City,  if  he  chtX>seto^ 
do  s«» :  jnnl  if  lie  <li«l  jjihI  .»*1iou1<1  deliver  it  to  I'adeUbrd,  Fay  k^ 
Co.  to  deliver  to  llie  City,  Avoiild  iliey  he  :iUowed  to  rotaio  itS* 
Ct^rtaiidy  not.     Neitlier  should  they  he  iiIIowcmI  t<i  retain  thisj 
tax,  so  ]iaid  thfui  hy  the  <'onsnnu'r,  i'«n-  the  le^e  of  llic  City.     I^ 
is  a  tiniversal  niaxiiii.  that  \»iiiJlh,i  infest  mtunrhfrr  Ji/rt  pr^^ 
8c  Intnulnrt".     Tlie  eonsunu  r,  therefore,  ean  waive  \w.  rigfc:^ 
to  f>l)ject  to  this  f.r<linanee,  on  the  se«)re  of  its  l)ein;i  void;  ar:^ 
lie  th>es  thi^  when  lie  ])nys  thi-  tax  it   inijjoses  on  him.     It      jj 
time  eiHUi^h  to  htd«l  a   Law.  made  under  the  authority  of  ti^ 
State,  to  ho  a  violation  of  the  Constitution,  when  it  is  eomj/laiir. 
cd  of  hy  ^ome]^ody  that  it  injures.      It   i>  too  .»soon  ii»  lU*  th/V, 
wln.'U  the  eonijjlainl   is   ninde  hy  on.'  that   il  tloi-s  no:  injure, 
ami  OIK',  who,  if  tin*  eoni|ilaint  he  all  •  ved,   wi'l   ])e  en:d»led  to 
kee]»  what,  in  ju^li«-i'  and  e«jniiy.  he  hi-  no  v\'.:\\'  to. 

Hut.  indeed,  no  jirivah'  |» -v.-fin  iiris  a  I'l-lif  ^  •  r  ..T'Oi5::iu.  by 
Hult  in  ('"firf^  on  tlie  L'n»uiid  t^f  :!  Irrncli  oi'  ih.  ( 'on^iiMit.oii. 
The  (.'onsiilutitm,  it  is  irue.  I>  a  eom}';««i.  ''«ii  /».  >  n«--?  -i  jmr- 
ty  to  it.  The  Stairs  art-  thf  ]i:!r;ic-  t«  ii.  Aed  -lu-v  r.iav 
com])lain.  if  ihey  do.  ihoy  arr  eniitii  «1  i«.  i  <l".r-s.  « 'i  ;ho\* 
nniy  waive  the  i-JLihl  to  eoujjrhiin.  If  lie  \  •!  -.  :i."  •ijn'i  ••lainU 
waivi'd.  Could  iku  ilh-  Stales,  in  iln-lr  >o\  cv.-i..:!  i-.ij>;..-ii"'.:'S, or 
Conirress  (ii' it  has  tin*  j.i.weri  a>  their  :«L:;'"t.  ;*o,-.^v,,--  ^ucli  a 
lireaeh  of  tin-  Constitulion,  un  ihe  ]»artu£  a  Stale,  anih-i-  ••flm- 
po^irip:  a  tax  on  impiris,  or  ;ieee|»r  rej»:nation  for  it?  In  case 
this  were  done,  anIijiI  would  l.e<'onie  of  the  elalnis  of  private 
persons,  for  dama;L'('S  for  sueli  hreaeli '(  'I'o  let  se,i;h  daiu'i 
he  si?t  u]>  a^rainst  the  forgiven  party,  would  hr  to  <lo  away  "with 
tlio  forpveness.  Xo,  if  tlnri'  exi^tid  smdi  elainiaiits.  thcj 
would  have  to  a]»p(  al,  eaeh  ii»  his  own  ^overeijin  for  ro*lreS5. 
It  was  tliat  sovereli^n's  hi. sinews  to  iret  enou:Lrh  frtmi  the  offefr 
ding  sovereiLTU.  to  e(»ver  all  |»rivate  losses  of  liis  own  citizens— 
and  if  he  did  not  iret  enou;xh  to  <lo  that,  those  citizen?  WXS^ 
look  to  him,  alone,  for  indemnity. 

And  this  hrin^s  uio  to  my  ;:eneral  eoncdii.^ion,  which  i$,  ttal 
the  jiid>;ment  of  the  Court  helow,  ought  to  be  affirmed.. 
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.  65. — A.  S.  Rutherford,  Receiver,  fcc.  plaintiff  in  er- 
ror, V8.  Seaborn  Jones,  defendant  in  error. 

In  a  bill  fbr  partition,  it  is  not  necessary  that  the  complalnaat**  title  to 
m  property  should  be  fiilly  set  out. 

The  defendant  may,  by  plea  or  answer,  controvert  the  complainant's  title 
>  the  whole  or  any  part  of  the  property,  or  deny  the  co-tenancy  j  in  which 
rvntB,  a  preliminary  trial  should  be  had,  to  settle  these  ifsues. 

Ordinarily,  in  this  State,  Equity  does  not  possess  concurrent  jarisdiction 
p|r  partitions ;  if  the  remedy  at  Law  be  full  and  complete,  resort  must  be 
idle  that  forum. 

Where  tiiere  are  various  lots  or  parcels  of  land  belonging  to  co-parceneFS, 
Iplvtenanta  or  tenants  in  common,  the  Act  of  1767  authorisei  the  parti- 
g^Hi  to  divide  them  by  entire  tracts,  or  to  f  ab-4ivide  them  uito  parcels. 

finder  the  general  prayer  for  relief,  it  U  the  duty  of  the  Chan^eUor  to 
ok  through  the  bill,  to  see  whether  the  facts  charged  do  not  anthorlte 
Keraad  Airther  relief  thaq  that  which  is  speeially  asked. 

toIn  XIV.  66 
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[6.]  Courtfl  of  Equity,  alone,  can  decree  pecuniary  compensation,  in  casei  of 
partition  ;  (/ourts  of  Law  have  no  power  to  equalize  the  allotments  in  thii 
way. 

[7.]  If  the  Chancellor,  in  looking  through  the  bill,  can  foresee  that  contin- 
gencies may  and  probably  will  arise,  which  Equity  alone  can  adjust,  be 
will  retain  the  bill. 

[8.]  You  cannot,  under  the  same  writ  of  partition,  at  Lntr,  allot  aorae  of  the 
land  by  eutire  tracts,  sub-divide  some  and  sell  othcri>. 

[B.]  In  Equity,  a  receiver  may  be  appointed,  to  rent  the  property  and  pay 
over  the  profits  to  the  co-tenants,  according  to  their  respective  intereiU, 
or  decree  that  any  portion  thereof  may  be  hold  and  enjoyed  for  a  certain 
length  of  time,  by  one  of  the  co-tenants,  and  then  by  the  other.  And  so 
on,  successively.  A  Court  of  Law  can  exercise  none  of  those  di.^cretionaiy 
powers. 

[10.]  Where  a  bill  is  filed  against  the  administratrix  of  a  deceased 
who  is  entitled  to  dower  in  the  real  estate  sought  to  be  partitioned, 
may  be  decreed,  directing  one  third  of  the  proceeds  coming  to  the  estate  o^  . 
her  husband,  to  be  retained  by  the  widow,  to  be  held  and  enjoyed  by  bersg 
during  her  natural  life. 

[11.]  So,  if  the  property  sought  to  be  partitioned,  is  involved  in  litigatioi^ 
and  a  receiver   has  been  appointed  to  superintend  the  interest  ot  one  of 
the  co-tenants,  in  a  bill  for  partitioo,  the  fund,  if  any,  arising  by  sale  or 
rent,  may  be  protected  by  the  order  of  the  ("hancellor. 

[12.]  Courts  in  this  State  arc  more  reluctant  to  oust  Equity  of  its  jurisdic- 
tion, in  cases  where,  in  England,  it  possesses  original  concurrent  jurisdJ^ 
tion  with  Courts  of  Law. 


Ill  Equity,  in  Muscogee  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Iverson,  November  Term,  1852. 

Seaborn  Jones  filed  his  bill  for  partition,  alleging  that  Dm- 
iel  McDougald  and  himself  owned  jointly,  several  lota  in  the 
City  of  Columbus,  some  of  them  improved  and  some  mum- 
proved— complainant  owning  three-fourths  and  McDougald  oat- 
fourth  of  each  lot.  That  McDougald  is  dead,  and  Aim  K 
McDougald  is  his  lawful  administratrix  ;  ^'  And  that  aince  die 
death  of  the  said  Daniel  McDougald,  one  Adolphus  S.  Rutb- 
orford  has  been,  by  the  Hon.  A.  Iverson,  Judge  of  the  Soft 
rior  Court  of  said  county,  appointed  receiver,  to  exeoate  aa' 
carry  out  the  trusts  in  a  certain  deed  of  trust,  alleged  to  ban 
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been  made  by  said  McDougald,  in  August,  1846,  for  the  ben- 
efit of  his  creditors". 

The  bill  charged  "  That  it  would  be  very  difficult,  and  mi^ 
teriaily  lessen  the  value  of  said  lots,  to  have  each  of  them  sep- 
arately and  severally  divided,  and  almost  impracticable  to  di- 
vide those  which  are  improved,  without  greatly  injuring  their 
value ;  and  that  it  would  greatly  conduce  to  the  benefit  of  the 
parties  interested,  that  they  should  be  divided  in  such  manner 
as  to  preserve  said  lots  entire''. 

The  receiver  and  administratrix  were  made  parties,  and  the 
IhII  prayed  a  partition  in  kind. 

To  this  bill  a  demurrer  was  filed,  for  want  of  Equity  and 
bemuse  the  party  had  a  complete  Common  Law  remedy. 

The  Court  overruled  the  demurrer,  and  this  decision  ib  as- 
signed as  error. 

W.  Dou<JiiERTY,  for  plaintiff*  in  error. 
S.  Jones,  for  defendant  in  error. 

Judge  Benninu  having  been  formerly  of  counsel  in  this 
case,  did  not  preside  in  this  Court. 

By  the  Caurt. — Lumpkin,  J.,  delivering  the  opinion. 

This  is  a  bill  for  partition.  The  complainant,  Seaborn 
Jones,  alleges  that  he  and  Daniel  McDougald,  in  his  life^time^ 
owned  and  possessed  twenty-five  lots  in  the  City  of  ColumbuSy 
which  are  identified  by  their  numbers,  in  the  plan  of  said 
town.  It  charges  that  complainant  owns  three-fourths  of  all 
these  lots,  and  the  estate  of  McDougald  the  remaining  fourth, 
and  prays  that  a  partition  may  be  made,  not  by  sub-dividing 
these  various  lots,  but  by  allotting  them  in  entire  lots.  It  fur- 
ther prays  for  general  relief. 

A  general  demurrer  was  filed  to  the  bill,  which  being  over- 
nded,  the  defendant  excepted. 

[1.]  Counsel  for  the  plaintiff  in  error,  insists  that  the  title  to 
this  property  is  not  sufficiently  set  forth.    This  is  not  nec€SBa- 
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iC  bill  is  framed  according  to  the  api»Y>ved 
icery. 

It  is  competent  for  the  defendant,  bj  plea  or  answer, 

trovert  the  complainant's  title  to  the  whole  or  any  por- 

>f  this  property,  or  deny  the  co-tenancy.     And  in  that 

.,  a  preliminary  trial  would  be  had  to  settle  these  qnes- 

u     But  unless  the  complainant's  interest  is  disputed,  Uiere 

3  necessity  for  such  a  proceeding.     The  right  to  the  land. 

ssumcd,  as  the  foundation  of  the  bill. 

^8.]  The  main  ground  of  the  demurrer,  however,  is,  that  th^ 
1  contains  no  particular  fact  or  feature,  which  would  justify^ 
Court  of  Chancery  in  taking  jurisdiction  of  this  matter. 
We  have  heretofore  held,  and  do  still  maintain,  that  in  tiua 
jtate,  Equity  does  not  possess,  ordinarily^  concurrent  jurisdic- 
tion over  partitions ;  and  that  if  the  remedy  at  law  be  full  aad 
complete,  to  that  forum  the  party  must  go. 

We  must  examine  the  bill,  then,  to  see  whether  the  Btat^ 
ments  which  it  contains  will  justify  Chancery  jurisdiction.  It 
charges  that  some  of  the  lots  are  improved,  and  that  to  eit 
them  into  parcels,  would  be  impossible ;  at  any  rate,  that  it 
would  greatly  depreciate  their  value.  The  demurrer  admiii 
this  to  be  true. 

Again,  it  is  suggested  that  one  Adolphus  S.  Rutherford  k 
been  appointed  receiver,  under  a  deed  said  to  have  been  enc 
ted  by  McDoDgald  in  his  life-time,  for  the  benefit  of  his  errf 
im*    The  bill  does  not  allege  expressly,  as  it  should  k 
done,  that  the  lots  which  are  sought  to  be  partitioned,  aw 
6laded  in  this  truist  deed.     Such  was  probably  the  intelllif 
the  draftsman. 

[4.]  As  to  the  special  r^li^f  sought,  vie :  that  the  l<»tt 
vHled  entirely,  there  is  no  necessity  to  go  into  Equity  fo 
p^ffpose.     The  Provincial  Act  of  1767,  which  has  beer 
looked  in  this  discussion,  makes  positive  provision  for  ti 
of  division.     It  enacts  that  the  partitioners  ''  Shall  prr 
make  a  just  and  equal  partition  and  divisioti  of  all  av 
and  tenements,  held  in  c6-parcetiary,  joint-tenanoy,  of 
it  edmmMi,  tithefir  in  tMife  tracts  &r  parHhy  aa  tf 
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judge  to  be  in  proportion  to  the  shares  claimed  and  most  ben- 
ifificial  to  the  several  co-pareeners,  joint-tenants  or  tenants  in 
common,  according  to  the  best  of  their  knowledge*'.  {CobV$ 
Bigefft^  582.)  And  for  this  purpose,  the  writ  of  partition  is 
directed  by  the  Statute,  ^'  to  be  devised  and  framed  according 
to  the  natureof  the  case'*.  {lb.)  So,  then,  if  the  bill  rested 
upon  this  foundation  alone,  it  could  not  stand. 

[5.  j  What,  then,  is  next  to  be  done  by  the  Chancellor,  when 
a  bill  like  this  is  presented  for  his  consideration  ?  It  becomes 
hiB  duty  to  look  to  the  allegations  in  the  bill,  to  see  whether, 
under  the  prayer  for  general  relief — that  India-rubber  prayer, 
M  it  has  been  not  inaptly  called  by  accurate  Equity  pleaders, 
vldch,  like  charity,  is  made  to  cover  a  multitude  of  profession- 
al sins— other  and  further  relief  cannot  be  administered,  than 
that  which  is  specifically  asked. 

And  here,  again,  the  bill  is  not  so  full  as  it  might  have  been 

—ought  to  have  been.     It  docs  not  aver,  affirmatively,  that  a 

state  of  factfi  exist  which  will  render  it  indispensable  for  a 

Ooort  of  Equity  to  interpose.     Perhaps  the  draftsman  could 

'  not  make  such  positive  averments. 

[6.]  For  instance,  he  does  not  allege,  that  to  equalize  the 
lota,  in  making  the  kind  of  division  prayed  for,  it  will  be  abso- 
lutely necessary  to  decree  pecuniary  compensation.  If  the 
bill  had  contained  this  averment,  the  jurisdiction  of  Chancery 
noald  have  been  unquestionable  ;  for  the  Common  Law  Courts 
bare  no  power  to  equalize  the  allotments  in  this  way.  And 
yvty  it  would  occur  to  any  mind,  that  a  division  of  these  lots, 
'bj  entire  tracts,  could  hardly  be  effected,  without  decreeing 
pecuniary  contribution. 

[7.]  Then,  this  inquiry  presents  itself:  Suppose  the  Ghan- 
'^inUor  shall  see,  in  examining  the  facts  of  the  bill,  that  contin- 
gvnoies  may,  and  probably  will  arise,  which  cannot  be  obviated 
•k.Law,  will  he  not  retain  the  bill  ?  Is  he  not  just  a«  much 
boond  to  do  so,  as  if  the  complainant  had  stated  in  his  bill  that 
^  Iteae  exigencies  might,  and  probably  would  arise  ?  We  think 
«Mi  And  it  is  in  this  view  of  this  case,  that  we  have  deter- 
.  to  BUtain  the  Equity  jurisdiction  which  is  here  assumed. 
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If  it  were  clear  that  no  sucli  difficulties  as  those  which  are  fore- 
shadowed by  the  facts  of  this  bill  could  arise,  then  we  should 
feel  constrained  to  dispose  of  this  case  differently. 

But  not  only  may  the  difficulty,  as  to  pecuniary  compensa- 
tion, come  up  in  the  future  progress  of  this  case,  and  which  a 
Court  of  Equity,  alone,  could  adjust,  but  others  are  suggested 
to  the  mind  of  this  Court. 

[8.]  It  may  be  found  necessary  or  desirable,  with  a  view  to 
partition  this  property,  to  the  best  advantage,  to  sub-di^de 
some  of  the  lots,  allot  others  entire,  with  or  without  pecuniary 
compensation,  and  to  sell  others.  And  liberal  as  our  Statutory 
remedy  is,  certainly  much  more  so  than  that  provided  by  the 
Act  of  Henry  VIII.  still,  we  entertain  strong  doubts  whether 
a  partition  at  Law^  could  accomplish  this  tri-fold  relief.  No 
one  Act  is  sufficient  for  this  purpose.  The  Statute  of  1767,  as 
we  have  seen,  authorizes  a  partition  by  entire  lots  or  by  sub-di- 
vision of  each  parcel,  according  to  the  respective  rights  of  the 
parties.  The  Act  of  1837  directs  a  sale,  under  certain  CI^ 
cumstances.  {Cobl/s  Digest,  583,  584.)  But  would  it  be 
competent  to  frame  a  writ  of  partition,  with  a  double  aspect? 
that  is,  the  mode  of  partition  contemplated  by  each  of  these 
Statutes  ?     We  very  much  doubt  this. 

It  would  seem  that  the  co-tenant  should  elect  to  proceed  un- 
der the  one  Act  or  the  other.  One  contemplates  an  actual  di- 
vision, and  in  kind  only ;  the  other  a  sale.  How  can  you  com- 
bine the  two  modes  at  Law  ?  This  doubt  would  incline  us  to 
sustain  the  Chancery  jurisdiction,  apart  from  the  element  of 
pecuniary  compensation. 

[9.]  But  Equity  can  do  more  than  seems  to  have  been  imag- 
ined by  those  who  have  instituted  this  proceeding.  It  cannot 
only  direct  a  sale  of  some  of  the  lots,  and  a  partition  of  othen, 
in  whole  lots  or  in  parcels,  and  decree  compensation  to  eqnat ' 
ize  the  allotments,  but  it  can  appoint  a  receiver  to  rent  ont  tUi 
property — the  wliolc  or  any  part  of  it — and  pay  over  the  prrf- 
its  to  the  CO  tenants,  according  to  their  respective  rights  ftnd 
interests.  Yea,  it  may  do  more  than  this ;  it  can  order  taj- 
one  or  more  of  these  twenty-five  lots  to  be  held  and  enjoyed  ibr 
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a  certain  length  of  time,  by  one  of  the  co-tenants  and  then  by 
Cbe  otlicr ;  and  so  on  successively.  And  this,  too,  may  become 
iiecessary,  in  the  further  settlement  of  this  subject. 
;  .  [10.]  But  again,  for  tliis  case  is  fruitful  of  suggestion,  Dan- 
iel McDougald  died  intestate.  His  widow,  or  administratrix, 
is  a  party  to  this  proceeding.  She  7nay  he  entitled  to  dower, 
in  the  whole  or  some  portion  of  this  property ;  and  it  may  be- 
come important  to  their  proper  partition,  by  s»ile  or  otherwise, 
tlnat  her  legal  estate  may  be  protected,  and  the  property  dis- 
encumbered of  this  claim.  Suppose  that  it  should  be  found 
necessary  to  sell  one  or  more  of  these  lots,  to  make  partition, 
and  the  w^idow,  who  is  in  her  representative  character,  a  party 
to  ihifl  bill,  is  entitled  to  dower  V  By  the  laws  of  this  State, 
the  sale  may  still  be  made,  and  by  agreement  or  decree,  she 
Ofnild  receive  one-third  of  the  one-fourth  of  the  proceeds,  to  be 
held  and  enjoyed  during  her  natural  life,  and  the  purchaser,  in 
the  mean  time,  by  the  arrangement,  acquire  a  good  title. 
How  utterly  inadequate,  a  Court  of  Law,  to  provide  for  such 
an  emergency ! 

pi.]  But  once  more.  These  lots,  some  or  all  of  them,  may 
be  embraced  in  the  tnist-deed  made  by  McDougald,  for  the 
benefit  of  his  creditors,  and  under  which  Adolphus  S.  Ruther- 
ford has  been  appointed  receiver.  In  the  event  of  the  sale  or 
irent  of  these  lots,  it  may  become  imj)ortant,  for  the  protection 
of  the  fund,  that  the  receiver  may  be  in  a  situation  to  assert 
hia  rights,  which  ho  may  do  under  this  bill,  to  which  he  has 
been  made  a  party,  but  which  he  could  not  do  at  Law. 

Bat  I  forbear  to  multiply  reasons,  to  show  that  numerous 
e^Dgencies  may  arise,  in  the  progress  of  this  proceeding,  for 
Die  partition  of  these  lots,  which  could  only  be  arranged  in 
Bipiity. 

>&.BBuming,  then,  that  the  facts  set  forth  in  this  bill,  meagre 
^tfaey  are,  compared  with  what  they  might  have  been,  and  out 
of  which  all  these  suggestions,  and  others  which  might  be 
Ottde,  legitimately  arise,  make  it  just  as  obligatory  upon  this 
Poort  to  sustain  this  bill,  as  though  they  had  been  stated  and 
qjbpjrgad  bj  the  complainant,  wc  feel  it  to  be  om*  duty  to  affirm 
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udgment  of  the  Court  below,  in  overruling  the  danmrer ; 
cially,  as  partition  is  one  of  the  subject-matters  of  the  cem- 
ent jurisdiction  of  Equity  in  England. 

12.]  In  all  such  cases,  we  should  be  more  reluctant  to  oust  the 

isdiction  of  a  Court  of  Equity. 
Judgment  aflSrmed. 


No.  66. — Edward  0.  Sheffield  plaintiff  in  error  m.  Frait- 
ci?^  D.  Key  &  Tuomas  J.  Cox,  defendants  in  error. 

[1.]  Where  a  Sheriff  levied  a  fi.  /a.  upon  a  stock  of  cattle  "  as  they  aowiVi 
marks  and  brantLs  not  known,  but  known  as  the  Sheffield  stock  :**  Sdi, 
that  this  was  not  siicli  a  levy  as  the  Law  contemplates.  That  tlwe 
must  ho  a  seizuro  bv  the  Sheriff,  or  something  oquivalexit  to  it,  and  ft  U^ 
king  possession  by  him.  An  absolute  manv  caption  is  not  neccssAiy,  M 
8omc  sort  of  custody  and  control  should  be  taken  by  that  olficeri  in  ordir 
to  give  effect  to  the  special  property  which  he  should  hare  in  the  inlJKt 
of  levy. 

Attachment  and  claim  in  Baker  Superior  Court.     Tried  be- 
fore Judge  Perkins,  October  Tenn,  1853. 

The  attachment,  sued  out  by  Edward  0.  Sheffield,  agaM 
Francis  I).  Key  in  this  case  was  levied  as  follows  by  the  SbttlK 
^^  Levied  on  one  stock  of  cattle  as  they  now  run,  marlo  vA 
brands  not  known,  but  known  as  the  Sheffield  stock  of  eftdf 
as  they  now  run.''     A  claim  was  interposed  to  this  propirt 
by  Thomas  J.  Cox.     And  upon  the  trial  of  the  claim,  Cmw 
for  claimant  moved  to  dismiss  the  levy,  on  the  ground  aiw^ 
tainty.     The  Court  sustained  the  motion,  and  this  d^oMlJ 
assigned  as  error. 

Lyox,  representing  Strozikr,  for  plaintiff  in  error. 

PtsATT  k  Holt,  representing  Bower,  for  defendant  ittv 
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By  the  Court. — Starnes  J.  delivering  the  opinion. 

•  [I.3  If  in  this  case  the  question  depended  only  upon  the  want 
of  definite  accuracy  in  the  entry  of  the  levy,  and  the  description 
of  the  property,  it  could  be  easily  disposed  of  by  the  suggestion, 
that  this  could  be  made  certain  by  evidence  before  the  jury. 
In  such  case  it  would  be  a  mere  question  of  sufficiency,  or  in- 
sufficiency of  description,  and  would  come  within  the  rule  as 
just  stated ;  and  as  laid  down  by  this  Court  in  Collier  vs.  Fa- 
mm,  12  Geo.  R.  440. 

But  the  difficulty  in  this  case  lies  back  of  this ;  and  is  found 
in  the  character  of  the  levy.  This  was  on  a  stock  of  cattle 
!*•  M  tAey  ran,  known  as  the  Sheffield  stock."  There  was  no 
aeunire  or  anything  equivalent  to  it,  as  is  manifest  from  the  en- 
try itself;  no  herding  and  collecting  and  taking  posr^ession  of 
the  cattle  by  the  Sheriff  or  his  agents,  which  in  l«*^al  contem- 
plation might  be  regarded  as  a  seizing  and  taking  possession  by 
the  Sheriff. 

We  would  not  be  understood  as  holding  that  an  absolute  manu 
caftian  was  necessary  ;  but  there  should  have  been  some  sort 
irf  euBtody  and  control  which  would  have  served  to  designate 
the  extent  of  the  intention  to  seize  and  take  possession,  and 
definitely  have  marked  the  bounds  of  the  shoriff^s  qualified 
property  in  the  subject  of  levy.  And  then  tho  entry  on  the  ji. 
fa.  should  have  corresponded. 

The  Sheriff,  in  making  a  levy  '•  should,  from  the  time  of  the 
viaure,  either  by  himself  or  some  other  person,  keep  possession 
of  the  goods,  otherwise  it  might  happen  that  they  would  be  li- 
able to  be  taken  on  execution.'*  Watn  on  Sheriffs  172.  BIcuUm 
tlLr  Arundel,  1.  M.  ^.  S.  711.  Achland  vs.  Pat/nter  8.  Price 
96*'  "  When  the  Sheriff  has  duly  seized  goods  under  a  writ  of 
fieri  facias,  he  has  such  a  special  property  in  them,  as  to  ena- 
ble him  to  maintain  trespass,  trover"  &c.     Wate.  191. 

V  But  the  Sheriff,  in  order  to  maintain  any  action  against  a 
Harson  for  taking  goo<k  seized  by  him  on  a  jE.  /a.  must  confin- 
1J9  in  aotnal  poseession  of  them."     Waiaan  an  Sh.  191. 
VOL.  XIV.  67 
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It  is  true,  that  the  reason  given  by  the  Court  below  waa  not 
exactly  that  which  we  aasign.  The  record  represents  him,  aa 
having  dismissed  the  case,  upon  the  ground  that  the  property 
was  not  sufficiently  described  in  the  levy.  His  judgement 
right,  however,  even  though  it  be  true,  thata  wrong  reason 
given  for  it,  and  it  is  accordingly  affirmed. 


No.  67. — Shadkack  R.  Felton  and  others,  Executors  of 
John  Bushin,  deceased,  vs.  Jesse  Pitman  and  others,  de- 
fendants in  error. 

[1.]  If  the  deed  under  which  a  party  claims  title  is  lost  or  destrojred,  andtkB 
subscribing  witnesses  are  unknown,  it  will  dispense  with  the  necwsity  rf 
resorting,  first  to  them,  to  prove  the  instrument. 

[2.]  If  the  defendant  shows,  by  his  proof,  that  a  deed  under  whicJi  the  pUi- 
tiff  claimed,  is  lost  or  destroyed,  it  will  dispense  with  thisprelimiouypitNf 
on  the  part  of  the  plaintiff,  so  as  to  entitle  him  to  introduce  secondHj 
evidence  of  the  contents  of  the  instrument. 

[3.]  The  mere  regittration  of  derivative  conveyances,  is  no  notice  that  title  hil 
passed  out  of  the  original  grantor,  viz :  If  A  sell  to  B,  and  B  to  C,  and  G  to 
D,  the  record  of  the  two  latter  deeds  is  no  notice  that  the  title  had  bsea 
convoyed  by  A. 

In  Equity  in  Sumter  Superior  Court.  Tried  before  Judge 
Perkins,  August  Term,  1858. 

Benjamin  Carlisle  sold  to  Cornelius,  his  chances  in  the  Liad 
Lottery  of  182-,  and  gave  him  a  bond  to  make  titles  to  irbil- 
ever  lots  he  might  draw.  He  drew  lot  No.  374, 28th  district  ft 
Lee,  now  Sumter  county,  but  died  before  making  titles  to  8i^ 
livan.  Jane  Carlisle,  his  widow  and  sole  heir,  afterwards  ev- 
ented a  deed  to  Sullivan,  which  deed  was  never  recorded,  b 
1830,  Sullivan  sold  and  conveyed  the  lot  to  Marshall  Fitan^ 
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iihOj  in  1835,  sold  and  conveyed  to  John  Bushin.    These 
deeds  were  duly  recorded  shortly  thereafter. 

In  June,  1842,  Allen  Marshall,  by  some  means,  procnred  a 
qnit-claim  deed  from  Jane  Carlisle,  to  the  same  lot  of  land. 
£i  the  same  year,  he  procured  letters  of  administration  on  Ben- 
jamin Carlisle's  estate-— caused  this  lot  to  be  sold,  and  through 
his  brother,  became  the  purchaser.  He  also  procured  from 
Sullivan  the  deed  made  by  Mrs.  Carlisle  to  him,  under  a  prom- 
mb  to  return  it,  which  he  never  did.  Jesse  Pitman  went  into 
die  possession  of  the  land  under  Marshall. 

The  executors  of  John  Bushin  commenced  their  action  against 
Pitman  to  recover  this  land,  but  being  unable  to  proceed  at 
Law,  on  account  of  this  lost  deed,  filed  their  bill  in  Equity 
duurging  the  foregoing  facts,  and  making  Pittman,  Cornelius 
BuUivan,  Jane  Carlisle,  and  the  administrators  of  Allen  Mar- 
diall,  parties  defendant. 

Pitman  and  the  administrators  of  Marshall,  in  their  an- 
swers denied  the  existence  of  the  deed,  or  any  knowledge^ 
whatever,  of  it  Mrs.  Jane  Carlisle  admitted  the  making  of 
the  deed,  and  stated  that  John  Cartledge,  of  Columbia  county^ 
waa  one  of  the  witnesses  thereto. 

On  the  trial,  two  witnesses  testified  that  they  had  seen  the 
deed  firom  Mrs.  Carlisle  to  Sullivan,  and  traced  it  to  the  po»> 
session  of  Allen  Marshall.  The  Court  charged  the  Jury, 
•aiong  other  things,  "  That  the  deed  alleged  in  the  bill  as  hay- 
ing  been  made  by  Jane  Carlisle  to  C.  Sullivan,  had  to  be  pro- 
wn  by  the  subscribing  witnesses,  unless  they  were  shown  to  be 
dead  or  resided  without  the  jurisdiction  of  this  State".  To 
^pa  charge  complainant  excepted. 

;  The  Court  also  charged  that  there  must  be  ^^ pontile  notice" 
at  Rushin's  title  brought  home  to  Allen  Marshall,  and  that 
^  the  registration  of  the  deeds,  from  Sullivan  to  Pitman,  and 
limn  Pitman  to  Bushin,  under  the  circumstances  of  this  case, 
waa  not  sufficient  notice".  To  this  charge,  complainant  ex-  . 
«ipted. 

'    On  these  exceptions  error  has  been  assigned. 
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James  J.  Scarborough,  for  plaintiffs  in  error. 

1.  The  Court  below  erred  in  instructing  the  Jury  that  the 
answer  of  Cornelius  Sullivan  was  not  evidence  against  Jesse 
Pitman.  Both  Rushin  and  Pitman  derived  their  titles  through 
Jane  Carlisle,  and  both  are  in  privity.  (1  Greenleaf'9  Ev, 
sec.  178.  3  do.  283.  Clayton,  Trustee,  vs.  Thompson,  18 
Ga.  E.  206.) 

2.  The  deed  from  Jane  Carlisle  to  Cornelius  Sullivan  hav — 
ing  been  obtained  out  the  possession  of  Sullivan,  by  Allen  Mar — 
shall,  fraudulently,  who  is  Pitman's  grantor,  jjnd  lost  or  des^- 
troyed  by  Marshall ;  and  complainant's  not  knowing  the  sul>- 
scribing  witnossi's,  and  the  bill  being  for  discovery  of  the  exisN 
ence  of  the  drerl,  and  relief  incidental  thereto,  dispense  witB 
the  production  of  the  subscribing  witnesses,  from  the  nencsmtv 
of  the  cane,     (l   Grwn     Ev.  hco.   o72.     Krdinff  vs.   Bait. 
Peak's  Ev.  Aj^jj.  98.) 

3.  The  Law  do.?s  not  require  positive  notice  of  a  prior  out- 
standing title.  Any  notice  that  will  put  a  prudent  man  upon 
inquiry,  is  sufficient.  (1  Story  s  Eq.  Jur.  sec.  399,  400. 
Story  V8.  Ardoty  Johns  C.  li.  267.  Taylor  vs.  Stibherki 
Vesey,  Jr.  4;i>7,  443.     Lupton  vs.  Cornell,  4  J.   C.  H.  262. 

Doe  ex  Detn.   Pollock,  admr,  vs.  Jorden  et  aL     Decatur  At 
tingsy  August,  1S53,  S.  C.  Ga.) 

4.  The  registration  of  Rushin's  deed  from  Marshall  Pitman, 
on  the  10th  M.irch,  1837,  Rushin  being  a  bo7ia  fide  prior  pur- 
chaser, for  value,  is  constructive  notice ;  and  when  taken  in 
conne(!tion  with  Hodge's  evidence,  as  to  positive  information, 
that  Rushin  claimed  the  land,  and  Pitman's  own  statement  thnt 
Jenken*s  also  claimed  it,  besides  Pitman,  his,  Pitman's  title  not 
accruing  until  6th  August,  1845,  more  than  8  years  after  the 
registration  of  Rushin's  deed.  (1  Story* s  Eq.  Jur.  see^s,  401, 
403.  Parks  vs.  Alexander,  John's  C.  R.  894.  Lupton  ff. 
Cornell,  4  lb.  262.) 

5.  The  Court  below  did  not  leave  the  question  of  notieei 
fairly,  to  the  Jury  ;  but  told  the  Jury  there  must  be  poilive 
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Mdence  of  notice ;  tliat  the  registration  of  tlie  deed  was  not 
e^dence  of  notice. 

E.  R.  Brown,  for  defendant  in  error, 

1.  There  was  no  error  in  ruling,  in  the  order  to  sell  the  real 
estate  of  B.  Carlisle,  deceased.  This  Court  has  already  deci- 
ded the  very  point  in  favor  of  the  validity  of  such  an  order. 
{TSicker  P9.  ITarriB,  13  Cra.  R.  1.) 

2.  Til'.'  .-ulj-SfM-i'  'Tig  witnesses  are  the  only  proper  witnesses, 
11*  the  first  instann  .  to  prove  the  rximition  of  the  deed,  unless 
some  legal  excuse  ai>;>ears  for  tb«  "r  :t»n-i>vo<luction.  {Ullia  V9. 
Smith,  10  (t'(7.  M.  253.) 

8.  The  testimony  of  tlie  iinj)oaching  witnesses,  was  properly 
admitted  by  the  Court.     (1  Granty  IJ.  §  461.) 

4.  A  mere  rumor  of  the  cxiHionce  of  an  adverse  title,  is  not 
sufficient  legal  notice  to  supplant  the  title  of  a  bona  fide  pur- 
diaser,  for  a  valuable  consideration,  as  in  this  instance.  {Ool- 
fuitt  V8.  Thomas,  8  (?«.  It.  269.) 

5.  The  record  of  the  deed  from  C.  Sullivan  to  M.  Pitman, 
end  the  one  from  him  to  John  Rushin,  is  certainly  no  notice^ 
noh  as  to  set  aside  the  deeds,  both  from  Jane  Carlisle  to  A. 
Hu^all,  as  well  as  the  administrator's  deed.  {Fleming  V9. 
^Pown%end,  6  Gj.  M.  111.) 

6.  But  even  admit  all  the  above  propositions  in  favor  of  the 
Mmplainant^  below ;  still,  they  cannot  recover,  as  the  founda- 
tioD  of  their  title  rests  in  the  violation  of  Law  against  the  sale 
tithanees  to  draw  in  the  land  lottery.     (Daw.  Gomp.  255.) 

"  7.  Again,  the  deed  from  Jane  Carlisle  to  C.  Sullivan,  was 
^inlihimt  consideration,  the  plaintiffs  having  proven  the  pay- 
nent  of  none,  which  was  consequently  supplanted  by  the  sub- 
M^nt  deed  from  her  to  A.  Marshall,  for  a  valuable  consider- 
fttkm,  without  notice.  See  aS^^  27,  JSliz.  Fleming  vs. 
,y^wn§end,  6  Ga.  R.  107. 

"*   &  The  title  of  the  administrator,  by  virtue  of  a  sale,  in  due 
i  of  Law,  by  him,  is  paramount  to  the  title  from  an  heir  to 
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the  estate,  either  with  or  without  notice  of  such  adverse  title. 
{Oarithers  v$.  Bailey,  3  Ga.  R.  105.) 

9.  The  answer  of  Jane  Carlisle  was  not  suflScient  to  proTO 
the  execution  of  the  lost  deed.     (10  Ga.  E.  261.) 

Bjf  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

Benjamin  Carlisle  drew  lot  No.  374,  in  the  28th  district  of 
originally  Lee,  now  Sumter  county.  He  sold  his  chance  in  the 
lottery  to  Cornelius  Sullivan,  to  whom  he  made  a  bond  for  ti- 
tles. He  died  without  having  executed  a  deed  ;  and  his  wid- 
ow, who  was  his  sole  heir,  about  the  year  1830,  executed  a  coih 
veyanco  to  Sullivan  and  took  up  her  husband's  bond.  Sullivaii 
conveyed  the  land  to  Marshall  Pitman,  and  Pitman  to  John 
Rushin.     The  two  latter  deeds  were  recorded  in  1837. 

In  June,  1842,  one  Allen  Marshall  procured  a  quit-dum 
deed  from  Mrs.  Carlisle,  for  the  same  lot  of  land.  He  admin- 
istered on  the  estate  of  Benjamin  Carlisle,  and  by  a  sale  mack 
under  the  authority  of  the  Court  of  Ordinary,  he  obtained  ft 
title  to  the  same  land ;  that  is  to  say,  James  Marshall  bid  off 
the  property  at  his  brother's  sale,  as  administrator,  and  ^^ 
conveyed  to  his  brother.  Allen  Marshall  sold  to  Jesse  Pitman 
in  1845,  who  went  into  possession  of  the  premises,  and  against 
whom  an  action  of  ejectment  was  brought,  to  recover  the  poi- 
session  and  the  mesne  profits.  The  deed  from  Mrs.  Jane  Cft^ 
lisle  to  Cornelius  Sullivan  having  been  lost,  the  plaintiff  in 
ejectment  filed  his  bill  in  aid  of  the  suit  at  Law,  for  the  piff- 
pose  of  supplying  this  link  in  his  chain  of  title.  To  establish 
this  paper  he  relied  on  the  testimony  of  Mark  Sullivan,  Wtf 
Perdy  and  the  answer,  in  Chancery,  of  Mrs.  Carlisle  to  his  bilL 

The  e^'idence  lia\'ing  closed  on  both  sides,  the  Court  charges 
the  Jiu-y  that  the  plaintiff  must  first  resort  to  the  subBcrihmg 
witnesses  of  the  deed,  unless  they  were  dead,  or  insane,  or  be- 
yond the  jurisdiction  of  the  Court. 

[1.]  To  this  charge  the  plaintiff  excepts,  and  insists  that 
there  is  a  further  exception  to  the  rule  of  evidence,  as  laM 
down  by  the  Coui't,  as  to  proof  of  the  execution  of  deeds,  and 
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i^bh  will  diBpenso  with  the  nocessity  of  resorting  to  the  at- 
Ugiuig  witneeses,  namely ;  where  t6e  deed  is  lost  and  the  sub- 
Kiibing  witnesses  are  unknown. 

We  recognize  thb  as  a  well-established  rule  of  evidence ;  but 
nofortonately  for  the  plaintiff  in  error,  he  does  not  bring  him- 
self within  it.  True,  it  does  satisfS&ctorily  appear,  that  his 
iaed  fpom  Mrs.  Carlisle  is  lost.  This  fact  is  made  out  in  this 
Wftj:  plaintiff's  witnesses  prove  the  instrument  in  the  posses- 
lion  of  Allen  Marshall ;  and  if  the  matter  stopped  there,  the 
pVwtiff  would  have  been  at  fault,  in  not  notifying  his  adver- 
Buy  to  produce  the  paper  on  the  trial.  But  this  preliminary 
ppoeeeding,  for  the  purpose  of  letting  in  the  secondary  evi- 
dence, is  obviated  by  the  answers  of  two  of  the  defendants  to 
the  complainant's  bill.  Allen  Marshall  is  dead,  and  Low,  his 
administrator,  swears,  positively,  in  his  answer,  that  he  knows 
Milling  of  any  such  deed ;  and  Jesse  Pitman,  the  feoffee  of 
4Jlen  M^hall,  and  tenant  in  possession,  against  whom  the  ao- 
iiim  was  brought,  makes  the  same  statement  in  his  answer. 
A])d  thus  it  is  shown,  by  the  oatlis  of  the  only  persons  who 
inay  be  presumed  to  have  the  custody  of  the  deed,  to  wit:  the 
lejgal  representative  of  Marshall  and  the  purchaser  from  him, 
^dttt  the  deed  is  lost  or  destroyed.  If  Allen  Marshall,  in  his 
^e-time,  ever  got  possession  of  this  paper,  and  it  is  proven  that 
ke  did,  it  is  not  likely  that  he  would  preserve  a  document  so 
filial  to  his  title,  namely :  a  prior  conveyance  from  the  same 
^iraator  under  whom  he  claims,  to  the  premises  in  dispute. 

[2«]  Thus,  we  think,  it  is  made  to  appear,  satisfactorily,  that 
the  deed  from  Jane  Carlisle  to  Cornelius  Sullivan,  is  lost. 
And  this,  too,  I  may  remark,  by  mere  accident,  as  it  were,  and 
.indiout  the  exercise  of  any  diligence  on  his  part. 
^  ,  Bat  how  is  the  other  requisition  of  the  rule  complied  with, 
via:  ignorance,  on  the  part  of  the  plaintiff,  as  to  who  were  the 
nbeeribing  witnesses  ?  He  not  only  fails  to  make  this  proof, 
Iml  the  very  contrary  is  conclusively  established  by  the  record. 

.  Mrs.  Carlisle  swears,  in  her  answer,  that  one  John  Gartlidge, 
oC  Colmnbia  county,  was  one  of  the  subscribing  witnesses  to  the 
'jtlsd,  which  she  made  to  Cornelius  Sullivan.     And  it  does  not 
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appear  but  that  he  is  alive  and  accessible  to  the  plaintiff.  The 
fact  is,  that  he  is  alive  and  still  residing  in  the  county  where 
the  conveyance  was  executed.  The  Court  was  right,  therefore, 
in  instructing  the  Jury  that  this  witness  must  be  examined,  be- 
fore recourse  could  be  had,  elsewhere,  to  prove  the  execution 
of  the  lost  deed.  And  this  omission  is  fatal  to  the  plaintiff's 
case. 

[3.]  I  have  noticed  that  the  deeds  from  Cornelius  Sullivan 
to  Marshall  Pitman,  and  from  the  latter  to  John  Rushin,  were 
recorded  in  1837,  before  the  adverse  title  accrued.  The  Court 
instructed  the  Jury  that  the  more  registration  of  these  deriv»« 
tive  conveyances,  was  no  notice  to  Jesse  Pitman,  that  the  title 
to  this  land  had  passed  out  of  Benjamin  Carlisle  or  his  widow, 
Mrs.  Jane  Carlisle.     We  think  that  this  charge  was  right. 

Mr.  Pitman  is  about  to  purchase  lot  No.  374,  in  Sumter 
county,  of  Allen  Marshall,  who  informs  him  that  he  derived  ti- 
tle from  Mrs.  Jane  Carlisle,  the  only  heir,  at  law,  of  Benjamin 
Carlisle,  deceased,  and  also  from  the  estate  of  said  deceased. 
How  could  the  registration  of  deeds  from  Sullivan  to  Marshall, 
and  from  Marshall  to  Rushin,  put  Mr.  Pitman  upon  inquiry, 
as  to  the  ownership  of  this  land  ?  He  searches  the  recordfl, 
alphabetically,  to  see  whether  the  Carlisle's  husband  or  wife, 
his  original  grantors,  have  conveyed.  He  finds  no  deed  pao- 
ing  out  of  them.  What  is  there,  upon  the  books,  to  direct  hii 
attention  or  inquiry  to  deeds,  executed  by  other  persons,  har- 
ing  no  connection  witli  the  Carlisle's  ? 

We  look  to  the  index,  for  the  names  of  the  grantor  and  gran- 
tee, and  not  to  the  body  of  the  deed,  to  see  what  property  th^ 
convey.  Such  a  rule  as  this  would  devolve  upon  every  citisen, 
for  his  safety  and  security,  to  search  the  books  in  the  Clerk'e 
office,  almost  as  diligently  as  his  Bible,  to  see  what  property 
was  passing  from  hand  to  hand,  throughout  the  entire  commu- 
nity. It  would  be  practically, « to  convert  him  into  that  most 
odious  of  characters,  a  busy-body  in  other  people's  matters. 

If  there  was  actual  proof  of  notice  to  Pitman,  of  these  d«nv- 
ative  conveyances,  and  that  they  contained  lot  No.  874,  tint 
would  be  another  case.    But,  to  my  mind,  it  is  plain  diat  Ae 
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JPanit  waa  right  iu  holding  that  the  mere  registratioii  of  these  ' 

l^eds  constitated  no  such  notice.     Indeed,  it  has  been  decided 

dkat  the  record  of  the  deed,  from  Mrs.  Carlisle,  herself,  would 

99i  be  sufficient.     That  in  such  cases  as  this,  actual,  and  not 

ponstmctive,  notice  must  be  proven. 

But  even  if  the  Court  was  wrong  upon  this  point,  it  could  not 

ami  the  plaintiff  in  error,  who,  like  all  other  plaintiffs  in  ejeet- 

9ient,  must  recover  on  the  strength  of  his  own  title,  and  not 

i|ie  weakness  of  the  defendant's.     Set  aside  Pitman's  deed,  on 

ihe^  ground  of  notice,  and  leave  him  in  the  naked  possession  of 

I^M  premises,  that  possession  cannot  bo  disturbed,  until  the 

paintiff  supplies  the  link  in  his  title,  which  is  missing,  and  that 

m,  the  deed  from  Mrs.  Carlisle  to  himself. 

'  Xhere  were  various  other  exceptions  taken,  but  these  being 

IhQ  only  two  insisted  upon,  and  the  rest  abandoned  on  the  ar- 

Ippaent,  we  forbear  to  notice  the  rest. 

.  r  .d%e  judgment  must  be  affirmed. 


So.  68. — ^Edward  0.  Sheffield,  plaintiff  in  error,  v$.  Fraw- 
Cfis  D.  Key  k  Reuben  Rials,  defendants  in  error. 

f).}  If  the  affidayil  in  attachment  sajs  that  A.  B.  owes,  and  the  declaration 
,  0SJS  thai  A.  B.,  surririog  partner  owch,  it  is  no  Tariance. 

Attachment  and  Claim,  in  Baker  Superior  Court.     Tried 
before  Judge  Perkins,  October  Term,  1853. 

,  the  affidavit  for  Attachment  in  this  case,  stated  that  ^'  Fran- 
cia  D.  Key  was  justly  indebted  to  Edward  0.  Sheffield,  in  the 
anm  of  fifteen  hundred  dollars."  The  declaration  filed  upon 
ddB  attachment,  showed  the  liability  to  be  by  Francis  D.  Key, 
ipnriTing  partner  of  the  firm  of  Lewis  k  Key.  A  claim  was 
liilerposed  by  Reuben  Rials,  to  a  portion  of  the  property  le« 
.    TOL.  XIV.  68 
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vied  on  by  the  attachment ;  and  upon  the  trial  of  that  claim, 
the  counsel  for  claimants  moved  to  dismiss  the  attachment,  on 
the  ground  of  a  variance  between  the  affidavit  and  the  declara- 
tion. The  Court  granted  the  motion,  and  this  decision  is  as- 
signed as  error. 

Lton,  representing  Strozter,  for  plaintiff  in  error. 

Platt,  for  defendant  in  error. 

By  the  Court — Bennino  J.,  delivering  the  opinion. 

[1.]  The  declaration  does  not  vary  from  the  affida\it.  "At 
Law,  the  legal  right  and  liability  entirely  survive  against  and 
for  the  sun'iving  partners,  who  alone  can,  at  Law,  sue  and  be 
sued.  {Grolding  vs.  J.  jf  Gr.  Vaughariy  2  Chitty  It.  436.}— 
Therefore,  "  A  demand  against  a  surviving  partner,  as  snrn- 
vor,  may  be  joined  with  a  demand  due  from  him,  as  if  he  irere 
solely  liable."     {Ihid.) 

And  for  the  same  reason,  a  debt  due  to  a  defendant  as  SBff- 
viving  partner,  may  be  set  off  against  a  debt  due  from  him  in 
his  own  separate  character.  (Slipper  ^  others  vs.  Stidstime 
5  Darn,  jf  U.  493.  Freiieh  vs.  Andrad^,  6  Do.  582.  1 
Chitty  PL  37. 

As  the  declaration  does  not  vary  from  the  affidavit,  it  is  not 
worth  while  to  enquire  whether  if  it  did,  the  fact  of  its  doing 
so,  is  such  a  matter  as  the  claimant^  a  stranger  to  the  ease, 
could  use  for  any  purpose. 

The  case  ought,  therefore,  to  be  re-instated  and  tried  again. 
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Willinm  N.  Rartlott  r«.  WilliBiii  .V.  Batts. 

I.  69. — William  N.  Bautlett,  plaintiff  in  error  w.  WiL- 
LUM  N.  Batts,  defendant  in  error. 

I    A  suit  commenced  and  j>rosecutcd,  l»y  an  infant  alone,  is  not  alisolntely 
old ;  and  althoiijirh  defective,  in  wanting  a  next  friend,  the  defect  is  one 
rbich,  before  verdict,  is  amendable,  and  after  verdict  is  cured. 
I  The  father  of  the  infant  is  not  the  on!}-  ])erson  elif^ible  to  the  place  of  next 
iend  ;  an  v  other  may  be  appointed  by  the  Court,  in  its  discretion. 

Frespass,  &c.,  in  Leo  Superior  Court.     Decision  by  Judge 
VB,  November  Term,  1853. 

(Villiam  N.  Batts  brought  his  action  for  trespass  Ac.  V9.  Wil- 
n  N.  Bartlett.  The  infancy  of  the  plaintiff  being  suggest- 
isounsel  for  plaintiff  moved  the  appointment  of  a  guardian 
lUem,  for  the  purpose  of  prosecuting  said  suit ;  which  mo- 
1  was  granted,  and  the  Hon.  Lett  Warren  was  so  appointed. 
16  father  and  natural  guardian  of  the  plaintiff  not  residing 
this  State.] 

Fhis  decision  is  assigned  as  error  by  the  defendant  below, 
1  plaintiff  in  this  Court. 

D-  A.  Vason,  for  plaintiff  in  error. 

Ist.  An  infant  cannot  institute  a  suit  in  his  own  name ;  he 
Bt  appear  by  guardian  or  Procliein  ami.  {^ee  Int.  Dunlap^ 
B6.  2  Saxindy  PL  Sr  Evidence  579,  and  casei  cited,  12  Wen- 
!f  191.  11  do,  227.  1  Cow.  33.  Wi  Johns.  373. 
ind.  As  to  appointment  of  Prochein  ami,  see  rules  of  Court 
.  62.  The  father  as  natural  guardian,  should  first  be  ap- 
nted  Prochein  ami.  See  Wat8on  vs.  Fraser,  StJi  Munsan 
V.  660.  See  1  Tidd's  Pr.  M  Avier.  Ed.  sect.  100  and  noUs. 
n.andKi/.R.p.\S.  Stf/Ie  sK.  26i.  llth  Mess.  2S2.  3 
!M.  810. 

i^ARREN  &.  W.  A.  Hawkins,  for  defendant  in  error. 

rhe  Prochein  ami  is  not  a  party  to  the  suit ;  but  is  only  an 


640  SUPREME  COURT  OP  GEORGIA. 


William  K.  Bartlett  m.  William  N.  Batts. 


appointment  of  the  Court  to  take  care  of  the  infant's  interest 
in  the  suit.  (13  3f.  ^  W.  640-'6.)  If  the  infant  sues  in  ik 
own  name,  and  infancy  is  pleaded,  he  may  amend  by  alleging 
hifl  suit,  is  by  his  next  friend.     (8  Pickering  65S-*5.) 

Bif  the  Court. — Benninq,  J.,  delivering  the  opinion. 

As  to  suits  by  infants,  this  seems  to  have  been  the  state  of 
the  Law  of  England,  at  the  time  when  that  Law  was  intro- 
dooed  into  Georgia. 

Process  might  be  sued  out  by  the  infant  alone,  bat  the  d^ 
claration  could  not  regularly  be  filed  before  a  next  friend  to  the 
infant  had  been  appointed  by  the  Court,  for  prosecuting  the 
infant's  suit.  If  the  declaration  was  filed  before  saeh  a  next 
friend  had  been  appointed,  the  defendant  might,  at  his  <^ti<», 
refuse  to  plead,  or  he  might  go  on  with  his  defence.  If  Im 
chose  to  go  on,  and  did  go  on  until  a  verdict  had  passed  againit 
him,  he  lost  all  right  to  object  to  the  non-existence  of  a  neit 
friend  in  the  suit.  That  after,  verdict  had  become  a  matter 
^hich  was  cured  by  the  Statutes  of  jeofails. 

If  not  choosing  to  go  on,  the  defendant  refused  to  plead  to 
the  declaration,  or  after  pleading,  refused  to  take  any  other  of 
the  steps  to  be  taken  by  defendants  before  verdict,  the  Gont 
would  not  compel  him  to  advance ;  but  neither  would  it  disnifl 
the  infant's  suit.  It  would  merely,  at  that  stage  of  the  esse, 
appoint  a  next  friend  to  the  infant ;  and  having  appointed  one, 
it  would  consider  the  case  as  standing  in  the  condition  in  wUch 
it  would  have  stood,  had  a  next  friend  been  regularly  appoint- 
ed at  the  first  moment,  at  which  one  might  properly  have  been 
appointed. 

The  suit,  although  attended  by  a  next  friend,  was  the  suit  of 
the  infant's.  The  next  friend  was  merely  an  officer  of  the 
Court,  appointed  by  the  Court  to  look  after  the  interests  of  4e 
infant.  He  was  not  a  party  to  the  suit.  {Macpher9on  an  hf* 
852.  1  Tidd  Pr.  99.  2  Sauni.  Rep.  117,  /  naU  (i>-- 
Flight  V8.  Bodand,  4  Ruas.  R.  298.  Sinclair  V9.  SinMr^ 
18  Mee%.  ^  W.  640. 
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Since  the  English  Law,  in  this  condition,  was  introduced  into 
Georgia,  there  has  been  no  legislation  by  her  Legblatore  which 
moAB  any  Tery  important  change  in  that  Law,  as  far  as  the 
{dresent  subject  is  concerned.'  Li  1818,  the  General  Assembly 
pused  an  Act,  which  has  in  it  a  section  in  these  words :  ^^  In 
«V0ry  case  where  there  is  a  good  and  legal  cause  of  action, 
^plainly  and  distinctly  set  forth  in  the  petition,  and  there  is,  in 
Mbstance,  a  copy  served  on  the  defendant  or  defendants  or  left 
4t  their  most  notorious  place  of  abode,  every  other  objection 
dball,  on  motion,  be  amended  without  delay  or  additional  costs". 
(fVC  Dig.  442.)  The  effect  of  this  section,  is  considerably  to 
ifelarge  the  sphere  of  the  amendable. 

[1.]  Upon  the  whole,  it  seems  very  safe  to  say,  that  a  suit 
:taunenced  and  prosecuted  by  an  infant  alone,  is  not  absolute- 
Iff  Toid ;  and  although  defective  in  wanting  a  next  friend,  the 
daisct  is  one  which,  before  verdict  is  amendable,  and  after  ver- 
4m(  is  cured. 

'  [2.]  The  father  of  the  infant  is  not  the  only  person  that  is 
iilg^Ue  to  the  place  of  next  friend.  Any  other  may  be  ap-" 
qppinfted  by  the  Court,  in  its  discretion.  And  when  the  father 
ian  be  a  witness  for  the  infant,  or  when  he  neglects  the  inter- 
Mi  of  the  infant,  if  another  is  appointed,  it  is  done  in  the  ez- 
fniae  of  a  wise  discretion.  (1  Tidd  Pr.  99, 100.  1  Ikmi. 
jPJL  Pr.  94,  96.) 

y  .There  does  not  appear  to  be  any  material  difference  between 
A  MZt  friend  and  a  guardian,  ad  litem.  (1  IHddj  99, 100. — 
MbepkerBon  an  Inf.  852,  858.) 

/  Kg  error  is  apparent  in  the  record  in  this  case;  and  there- 
Ibiei  the  decisions  of  the  Court  below  ought  to  be  affirmed. 


f 
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No.  70. — Leroy  Snekd,  plaintiff  in  error,  vs.  Thomas  IIucnES) 
defendant  in  error. 

[I.]  If  G.,  the  holder  of  a  promispory  note,  transfer  the  Fame  l»y  ddiveiy  to 
n.,  knowing  that  nn  endorsement  upon  it  is  not  genuine,  nnd  concealmf 
the  fivct  frora  II.,  this  act  is  in  fraud  of  H. ;  and  G.  is  liable  to  repay  wfati 
he  received  for  the  note  to  H.,  upon  failure  of  the  latter  to  recover  from  the 
endorser. 

[2.]  In  such  a  case,  G.  ii*  not  a  competent  witne.«9  in  an  action  by  H.  againft 
the  endorser  to  prove  the  endorsement  genuine ;  for  being  directly  liable  to 
n.  in  the  event  of  its  being  held  otherwise,  he  is  immediately  interested  b 
the  result.  His  interest  is  not  balanced  by  a  liability  to  the  endorter  hr 
the  tort^  if  by  a  false  oath  he  should  secure  a  recovery  against  him. 

Assumpsit  in  Baker  Superior  Court.  Tried  before  Judge 
Perkins,  October  Term,  1853. 

This  action  was  against  Leroy  Sneed,  as  the  endorser  upon 
a  promissory  note,  made  by  Dudley  Sneed,  Jr.,  and  payaUe 
to  E.  P.  Sneed  or  bearer.  The  endorser  pleaded  non  est  fac- 
tum ;  and  on  the  trial  of  this  issue,  it  appeared  that  Leroy 
Sneed  transfen-ed  the  note  to  James  R.  George ;  and  tlmt 
George  transferred  it,  with  the  endorsement  upon  it,  to  Hughes, 
the  plaintiff  in  the  action. 

After  some  evidence  introduced  by  both  parties,  the  plaintiff 
below  tendered  the  depositions  of  James  11.  George,  to  whom 
the  note  was  transfeiTcd  by  Leroy  Snead,  to  prove  the  genu- 
ineness of  the  endorsement. 

Counsel  for  Sneed  objected,  on  the  ground  that  George  was 
interested.  The  Court  overruled  the  objection,  and  this  deci- 
sion is  assigned  as  error. 

D.  A.  Va.SON,  for  plaintiff  in  error. 

R.  F.  Lyox,  for  defendant  in  error. 

By  thf  Court. — Stauxe.s,  J.,  delivering  the  opinion. 

It  has  been  sometimes  held,  that  a  person  who  transfen  * 
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VDmifiSory  note  for  a  valuable  consideratioD,  though  by  deliv- 
rj.only,  warrants  by  implication,  that  the  instrument  is  gODQ- 
tie,  and  not  forged  or  fictitious.  And  this  implied  warranty  is 
aid  to  extend  also  to  any  endorsement  which  may  precede  the 
nusfer.    {Ok.  on  Bills,  245.) 

.^.]  As  we  are  enabled  to  do  so,  we  prefer  to  put  this  esse 
Q  stronger  grounds.  The  correctness  of  the  above  position 
lay  be  doubted ;  but  it  will  not  bo  doubted  that  if  the  party 
ai^ning,  knows  that  the  note  transferred  as  genuine  is  forged 
r  fictitious,  or  any  endorsement  thereon  is  so,  the  Law  will  hold 
iln  responsible  as  upon  a  warranty.  In  such  a  case,  the  con- 
ailment  of  the  defect  is  a  fraud  upon  the  assignee,  and  he  who 
RMirfers  is  held  liable  to  repay  the  money  he  received.  {6lt<h 
f  an  Pram.  N.  118.  Fern  vs.  Harrison,  8  T.  R.  759. — 
WhUer  vs.  Bulloch,  6  Ga.  233.) 

Let  UB  apply  this  principle  to  the  case  before  us.  It  is 
Imndantly  evident  from  the  record,  that  James  George,  who 
rynsfered  the  note  in  this  case  to  the  defendant  in  error,  must 
ave  known  that  the  endorsement  of  Leroy  Sneed  upon  the 
ro  in  question  was  not  genuine,  if  this  were  so.  The  record 
liows  that  he  had  received  it  from  Sneed  in  person.  If  the 
ndorsement  was  forged,  it  must  have  been  done  after  George 
^ved  it;  for  he  received  the  note  from  Sneed  personally; 
Od  of  course  if  the  name  of  Sneed  was  on  it  when  he  deliv- 
M  it  to  George,  it  was  there  with  his  (Sneed's)  sanction,  and 
M  genuine.  If  a  forgery  then,  it  could  only  have  been  made 
)  after  it  came  to  George's  possession ;  and  he,  of  course, 
nut  have  known  it.  If  knowing  it  and  concealing  it,  he  as- 
gned  it  for  a  valuable  consideration  to  Hughes,  he  became 
able  to  refund  what  was  paid  for  it,  upon  Hughes'  failing  to 
HX>ver  against  Sneed.  AVhen  called,  therefore,  to  prove  it 
muine,  he  was  called  to  support  a  direct  interest.  (1  OreenL 
fc;  S  898,  896,  897.  Bay  et  al.  vs.  The  Justices  of  the  Infr. 
%.  6  Geo.  808.) 

{SL]  It  was  insisted  that  his  interest  was  balanced ;  because, 
Vtfie  ttgnatore  were  a  forgery,  and  by  his  oath  to  the  contra- 
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ry  a  recovery  was  had  against  Sneed,  the  latter  would  be  en- 
titled to  maintain  an  action  against  him  for  the  injury. 

This  is  not  a  sufficient  interest  to  balance  the  direct  interest 
which  has  been  shown. 

An  interest  which  excludes  a  witness  must  be  direct,  im- 
mediate, vested ;  not  remote,  uncertain  and  contingent.  TIi» 
interest  here,  does  not  depend  directly  upon  the  result  of  the 
verdict  in  this  case.  Although  the  testimony  of  such  a  wit- 
ness be  false,  the  person  wronged  may  never  be  able  to  ahot 
it ;  and  the  liability  of  one  to  pay  the  debt,  will  depend  alto- 
gether upon  the  ability  of  the  other  to  make  out  a  case  against 
him.  Other  testimony  may  be  adduced  in  such  a  case,  and  it 
may  become  a  question  of  doubt  whether  or  not  the  recovelj 
in  the  case  (if  one  be  had)  was  owing  to  this  evidence. 

As  a  consequence,  the  liability  is  only  established  when  Bot 
ficient  and  successful  proof  is  made,  that  the  tort  compkinadl 
of  was  occasioned  by  this  false  oath ;  and  such  liability,  tliere- 
fore,  is  too  remote  to  render  the  witness  incompetent.  (1 
Greenl.  §  397.  Blake  vs.  Irish,  8  Shep.  450.)  Indeed,  it  ii 
none  other  than  a  similar  liability  to  that  under  which  em;  , 
person  rests,  to  hiln  whom  he  has  wronged  by  a  false  oatL 

James  George  was,  in  this  point  of  view,  an  incompeteat 
witness ;  and  his  testimony  should  have  been  excluded. 

We  are  not  prepared  to  say,  with  counsel  for  defendint  it 
error,  that  without  this  testimony  of  George,  the  verdict  ahovU 
have  been  as  it  was ;  and  therefore,  we  reverse  the  judgm^t 


No.  71. — Benj.  S.  Jordan,  plaintiff  in  error,  9$.  BbbsiM 
Faircloth,  Guardian,  &c.,  defendant  in  error. 

[1.]  In  ejectment  by  A.  agrainst  B.,  both  parties  deriTing  thle  froti  Of  ^ 
being  released  by  the  defendant,  is  a  competent  witoeii  lo  prart  tbt  VIMS' 
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mfPs  deed  A  forgery.    Jsor  is  B  compelled,  in  Buch  case,  lo  resort  first  to  thfl 
frttnessefl  who  ostensibly  atte^^tcd  the  plaintiffs  deed. 

Ejootmont  in  Baker  Superior  Court.  Tried  before  Jndge 
PtoKiNS,  October  Term,  1853. 

'  S.  Faircloth  brought  suit  against  Benj.  S.  Jordan,  for  a  lot 
q^  land.  Both  paitics  claimed  under  deeds  from  John  Bstigh, 
Sie  grantee,  with  regular  chains  of  title  to  the  present  daam* 

'  Defendant  offered,  in  evidence,  the  depositions  of  John  Bangh, 
Mr  prove  that  the  pretended  deed  from  him,  under  which  plain- 
tf  claimed,  was  a  forgery ;  to  which  depositions  was  attached 
liTelease,  executed  by  Jordan  to  Baugh,  from  all  liability  upoa 
ids  warranty.  To  the  depositions  plaintiff's  counsel  objected: 
l^f  Because  the  witnesses  to  the  deed  should  be  first  examined. 
2L  That  the  release  from  Jordan  did  not  relieve  Baugh  from 
ISiibility  to  the  intermediate  warrantors.  8.  That  his  testimony 
Mnded  to  relieve  him  from  a  criminal  charge  of  executing  two 
deeds  to  the  same  land.  The  Court  rejected  the  depositionSy 
attd  this  decision  is  assigned  as  error. 

•  D.  A.  Vasun,  for  plaintiff  in  error,  contended  that  the  said 

Baugh  was  a  competent  witness : 
I" 

Ist.  Because,  even  without  a  release,  both  plaintiffs  and  de?- 
Bnidants  claiming  from  him,  under  deeds  with  warranties,  he 
stood  perpendicular  between  them,  and  was  therefore  compe- 
tent. (See  1  areenlcaf,  §420.  2  Mobb,  108.  12  do.  %Z1. 
16  do.  186.  nth  197.  9  Peek.  176.  Suppl  11  PM. 
Ev.  66.) 

2d.  If  Baugh  did  not  stand  perpendicular  between  the  par- 
ties, the  release  discharged  him  from  any  liability  to  Jordan, 
^d  hence  placed  him  indifferent.  But  if  he  stood  perpendicu- 
lar, then  the  release  places  his  interest  all  on  the  side  of  plaiii- 
.tiff.  Though  not  a  competent  witness  for  plaintiff,  yet  he 
was  for  the  defendant,  for  the  reason  that  he  was  testifying 
^glinst  hia  intei-est ;  hence,  in  either  event,  Baugh  was  a  cohh 

.    vi)L.  XIV.  69    . 


646  SUPREME  COURT  OF  GEOR<JlA. 

■  ■■■■■■■■'■  ■  ■■...,■    —  ■-     ■--..■  ^ 

Benj.  S.  Jordan  vs.  Sessions  Fairoloth. 

tent  witness  for  defendant,  Jordan.     (Sec  1  Greenlenf,  §426. 
1  Camp,  249.     2  Stark.  It.  340.) 

E.  H.  Platt,  for  the  defendant  in  eiTor,  contended : 

That  the  testimony  of  Baugh,  the  witness,  souglit  to  be  in- 
troduced, was  properly  rejected  by  the  Court  below : 

1st.  Because  the  witness  was  incompetent,  upon  the  gronnd 
of  interest.  There  were  two  covenanters  between  Jordan  and 
Baugh,  who  had  not  been  released  :  consequently,  Baugh  tfm 
liable  to  either  of  them. 

2d.  That  Courts  will  not  dispense  with  the  productions  of 
the  subscribing  witnesses  to  a  deed,  unless  they  arc  dead,  1»- 
yond  seas,  incompetent  from  infancy,  or  unless  the  iustrn- 
ment  is  produced  by  the  adverse  party  under  notice,  neither  of 
which  exceptions  apply  to  this  case.  {Ellin  vs.  Smith,  10  fftf. 
Rep.  2.) 

3d.  That  it  would  be  against  the  policy  of  the  law,  to  relix 
this  rule,  and  allow  persons,  who,  it  is  alleged,  have  made  two 
deeds  to  invalidate  one  and  sustain  the  other. 

4th.  That  subscribing  witnesses  to  a  deed  are  plighted ;  and 
a  deed  properly  witnessed,  will  be  taken  as  executed,  until 
proved  to  the  contrary  by  competent  witnesses,  Courts  will  not 
presume  against  the  deed,  for  the  purpose  of  allowing  the  pt^ 
ty  to  swear  against  its  execution. 

5th.  That  the  maker  of  a  deed  is  incompetent,  even  upon 
the  trial  of  a  person  indicted  for  forgery,  to  prove  it  a  forgery; 
which  i-ule  will  apply  with  greater  force  to  civil  than  criininil 
causes.  {Sttite  vs.  Stanton^  1  Iredelly  424.  State  r«.  TTlfl- 
ten,  1  Hill  S.  a  R.  100.) 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

[1.]  This  is  an  action  of  ejectment  for  lot  No.  316,  in  tha 
2d  district  of  Baker  county.  The  plaintiff  derives  title,  regn. 
larly,  from  Baugh,  the  grantee.  The  defendant  deduces  hi«  ti- 
tle from  the  same  source.  The  defendant  offered  Baugh  U 
jux)re  that  the  deed,  under  which  the  plaintiff  claimed,  as  hiv- 
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iag  been  made  by  him,  was  a  forgery.  He  also  tendored  a  re- 
lease to  the  witness,  of  his  liability  over,  on  account  of  his 
warranty.  This  testimony  was  objected  to,  and  repelled  by 
tfie  Court,  and  we  think  improperly. 

•  The  release  by  Jordan  to  Baugh,  discharged,  of  course,  all 
the  intermediate  warranties,  and  was  consequently  suflBcicnt  to 
rej^tore  him  to  Competency ;  because  it  discharged  him  from  all 
Kabilitv. 

But,  it  is  argued,  that  under  an  old  Statute  of  1755,  it  is 
niade  penal  for  the  same  person  to  convey  the  same  tract  of 
land  twice,  without  informing  the  second  purchaser.  Whether 
this  penal  Act  is  in  force,  notwithstanding  the  Code  of  1838, 
frafessing  as  it  does,  to  consolidate  all  existing  criminal  laws, 
i{  is  not  necessary  to  determine.  Even  if  the  first  deed  from. 
Baugh  is  defeated  by  his  testimony,  that  will  not  protect  tke 
witness  for  a  prosecution  for  perjury,  at  the  instance  of  tbe 
plaintiff  in  ejectment,  or  of  any  one  else.  The  verdict  in  eject- 
ment, could  not  be  given  in  evidence,  in  his  favor.  So  that, 
admitting  the  Provincial  Act  to  be  unrepealed,  or  worn  out  by 
desuetude,  still,  iho  witness  could  stand  indifferent,  being  liable, 
in  any  event,  for  the  one  offence  or  the  other. 
''  But,  it  is  insisted,  and  was  so  decided  in  the  Court  below,  that 
tike  subscribing  witnesses  to  the  deed  from  Baugh  to  the  plaintiff, 
fhonld  be  first  examined  by  the  defendant,  before  he  can  at- 
ti&ck  its  genuineness  by  otiier  proof.  , 

But  we  apprehend,  that  this  case  does  not  come  within  the 
role  of  liUis  rf-  Smith,  (ID  Ga.  Rrp.  251.)  The  forged  deed, 
Jtwill  be  recollected,  had  already  been  read  in  evidence,  under 
the  authentication  of  its  re;Tif5try.  It  was  not  an  offer,  on  the 
part  of  the  defendant,  to  [irove  the  deed,  but  to  disprove  it  by  the 
nominal  grantor.  It  would  l)e  hard,  indeed,  to  require  him  to 
resort  to  witnesses,  who,  he  protests,  have  no  existence ;  who  are 
either  mere  men  of  fctvaw,  nr  if  rer«l  persons,  whose  names,  as 
witnesses  have  been  fabricated. 

In  analog)'  to  the  old  ceremony  of  calling  on  the  persons 
iWesent,  to  prove  livery  of  seizin,  we  still  resort  to  the  subscri- 
iing  witnesses  firsts  to  prove  ^its  executioxx.    Bat  this  rule  eaii- 
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not  apply  to  a  forged  deed  ;  and  one,  too,  which  the  party  is  n^ 
seeking  to  set  up,  in  order  to  derive  a  benefit  under,  but  whid 
he  is  resisting  and  endeavoring  to  defeat. 

Let  the  plaintiff  summon  these  witnesses,  if  above  grooiid 
fuid  aciccssiblo,  to  support  liis  title.  There  are  too  many  of 
these  fictitious  titles  afloat  in  the  countrv.  I  do  not  pretend  to 
insinuate  that  this  is  one  of  them ;  and  the  rules  of  evidesee 
should  not  be  restricted,  to  save  them  from  detection  and  ex- 
posure. 

Judgment  rcvei*sed. 


No.  72. — ^Eli  Tucker  and  Reuben  Tucker,  plaintiffs  in  e^ 
ror,  v«.  Dexnis  Adams  and  others,  defendants  in  error. 

,.  [1.]  lu  ISOrj,  Wui.  Nelson,  by  deed,  gave  to  his  daughter,  ElizKbeth,  »ndh« 
husband,  John  Adams,  tor  and  during  their  existence  in  this  world,  ft  n*" 
gro  woman  and  lier  increase,  to  use  and  make  use  of  their  hU)or,  in  U!/ 
manner,  whatever,  which  theyniight  think  nio.<!t  conducive  to  their  intewrt) 
except  that  of  selling  the  negro,  or  any  part  of  her  increase,  to  defraud th« 
proper  heirs  or  his  intention  by  that  deed,  which  was,  that  at  the  death  rf 
lier,  the  ahove-uamcd  Elizabeth,  and  John,  the  said  negro  woman  and  htf 
increase,  weic  to  be-  equally  divided  among  the  lawful  heirs  of  the  body  « 
the  said  Elizabeth,  as  their  own  right  and  property,  and  for  their  own  pro* 
per  use  and  benefit,  forever,  in  fee  simple  :  Hdd,  that  under  tliis  deed,  tb» 
persons  who  were  heirs  of  the  body  of  Elizabeth  Adams,  at  the  time  oflrt' 
death,  look  as  purchtwerf. 

In  Equity,  in  Sumter  Superior  Court.  Decision  on  denno^ 
rer,  by  Judge  Perkins,  August  Term,  1853. 

In  180l>,  William  Nelson  made  a  deed  of  gift  to  his  dati^ 
ter  Elizabeth  and  her  husband,  John  Adams,  conveying  a  n^ 
gro  woman,  Judah,  and  her  increase,  "  For  and  during  their 
existence  in  this  world,  to  use  and  make  use  of  their  Isbdr^  0 
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iAy  manner,  whatever,  which  they  mttj.  think  cond^Hcive  to 
iheir  interest,  except  that  of  selling  said  negro  or  ajij  part  of 
net  inorease,  to  defraud  their  proper  heirs  or  my  iatention,  bj 
lluB  deed  of  gift.  That  i»,  at  the  death  of  the  above-named 
^izyibcth,  my  daughter,  and  of  John,  my  son-in-law,  thcn^  the;- 
nid  negro  Judah  and  her  increase,  to  be  equally  divided  amoA^ 
pad  between  the  lawful  heirs  of  the  body  of  the  above^naitied 
RUubetfa,  my  beloved  daughter,  as  their  own  right  and  prop-. 
pt^y  and  for  their  own  proper  use  and  benefit,  forever,  iii  fee 
mple*'. 

.  ,John  Adams  died,  leaving  two  children  by  his  wife  £lis4* 
btth.  These  children  filed  their  bills  against  Eli  Tucker  and 
B#ab6n  Tucker,  alleging  that  they  had  possession  of  oertairi 
tf  iheae  negroes,  the  increase  of  Judah,  and  praying  a  writ  of 
i&  exeat.  To  these  bills  defendant  demurred,  on  the  grou^ 
dkftt  the  children,  under  this  deed,  did  not  take  as  purchasers, 
list  as  heirs ;  and  consequently,  were  not  entitled  to  the  relief 
pnyed.  The  Court  overruled  the  demurrers,  and  these  decis- 
idm  are  assigned  as  error.  Both  causes  wore  heard  together 
tutiie  Supremo  Court. 

•V.   . 

'  .'B.  B.  Brown,  for  plaintifis  in  error, 

8.  T.  Bailey  and  J.  W.  AVilson.  for  defendants  in  errori 
,.  By  the  Court. — BKNNiNa,  J.,  delivering  the  opinion. 

,:[1.3  Theso  two  cases  turn  upon  one  and  the  same  question. 
Xk^i  question  is,  whether  the  defendants  in  error^take  as  ^^jpuf- 
i^^Mar^''  under  the  deed  of  Wm.  Nelson. 
'  .The  answer  to  this  depends  upon  the  answers  to  two  other  queih 
1101)8:  1.  Did  Wm.  Nelson  mf6?i(2  them  to  take  as  purchasers? 
I.  If  he  did,  was  such  an  intention  lawful?  The  intention  of 
ri!^«ry  man,  if  not  unlawful,  is,  as  a  matter  of  course,  to  have 
l^feot/    This  may  be  assumed. 

r^Li^  the  case  be  considered  first,  as  governed  by  the  Law  of ' 
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What,  then,  was  Wm.  Nelson's  intention  ? 
That,  by  tlie  aid  of  certain  legal  rules  of  interpretation,  is 
to  be  drawn  from  the  words  which  he  used  in  his  deed. 
His  deed  was  as  follows: 

** Georgia,  MoNT(4nMEKY  County: 

*'  Know  all  men  by  these  presents,  that  I,  Willinm  Nelson, 
of  the  State  and  county  aforesaid,  being  of  sound  mind  and 
memory,  and  without  defraud  to  my  creditors,  or  any  other  p«^ 
6on,  do,  by  these  presents,  for  the  natural  love  and  affectidD 
I  have  for,  and  do  have  towards  my  beloved  daughter  Elitv 
beth,  and  her  husband,  John  Adams,  for  and  during  their  exis- 
tence in  this  world,  give  and  bequeath  unto  them  one  negro 
woman,  named  Judah.  and  her  increase,  to  use  and  make  IBC 
of  their  labor  in  any  manner,  whatever,  which  they  may  think 
most  conducive  to  their  interest,  except  that  of  selling  said  m*  . 
gro,  or  any  part  of  her  increase,  to  defraud  their  proper  heir^ 
OP  my  intention  by  this  deed  of  gift ;  that  is,  at  the  death  of 
the  above  named  Elizabeth,  my  daughter,  and  John,  my  son- 
in-law,  then  tlie  said  negro  Judah  and  her  increase,  to  be  equal? 
ly  divided  among  and  between  the  lawful  heirs  of  the  body  of  ' 
the  above  named  Elizabeth,  my  beloved  daughter,  as  their  own  . 
right  and  property,  and  for  their  own  proper  use  and  benefit 
forever,  in  fee  simple." 

What  did  Wm.  Nelson  mean  by  these  words  ?  There  are 
certain  rules  of  interpretation,  which  will  assist  us  in  the  endea- 
vor to  answer  this  question.     They  are  these  : 

1.  **  That  the  construction  be  favorable  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  ns  the  rules  of  Law 
will  admit.  For  the  ma.vims  of  law  are,  that  **  verba  iirtfJi- 
ti<mi  debcM  inscrvire  :  and  ^henigne  interprctamur  chariot 

'propter  RtrvjAicitafifm  lairoruw\  And  therefore,  the  construc- 
tion must  also  be  renvoi ahh  and  agreeable  to  common  un- 
derstanding*'. 

2.  ^'T\i[iiquntcis  In  verbis  nulla  est  ambii/uitasibi^iuUaeP'    ) 
positio  contra  verba  Hen  da  est,  but  that  where  the  intention  \l^ 
oJear,  too  minute  a  ?*tve5^?i  be  not  laid  on  the  strict  and  pndBB 
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fification  of  wordis.     Nam  qui  hneret  in  litera  haeret  in 

Hcer 

I.  "  That  the  construction  be  ina<le  uj»on  the  entire  deed 

.'  not  merely  upon  Jisjointed  parts  of  it.     '  Nam  ex  fintepe- 

tibus  d  connequentihus  fit   aptima   intcrpreiatio\     And 

rcfore,  that  every  part  of  it  bo  (if  possible)  made  to  take  ef- 

; ;  and  no  word  but  what  may  operate  in  some  shape  or  oth- 

'  *  Nam  verba  debent  inti'lUfji  enra  effevtu  r»(  re^  ruoffPf- 

*at  quam  pemit/  " 

:,  "  That  if  the  words  yill  bear  two  senses,  one  agreeable 

tad  another  against  Law,  that  sense  be  preferred   which  ia 

*figreeable  thereto."     (2  Black.  Com.  379-80.) 

jletus  assume,  for  the  present,  the  property  mentioned  in  the 

i,  to  be  real  property,  instead  of  personal. 

Tow,  from  the  words  of  the  deed,  and  these  rules  of  con- 

iction,  it  may  be  safely  sjiid  that  Wm.  Nelson  meant : 

.. .  That  there  should  be  a  division  of  the  property. 

I.  That  this  division  should  take  place  at  the  death  of  his 

^ter  and  son-in-law. 

I.  That  there  should  not  be  repented  divisions  of  the  pro- 

r.  That  the  persons  among  whom  the  property  was  to  l^e 
[ed,  were  each  to  take  his  share  "  absolutel^y  in  fee  %im- 


Hiis  much,  at  least,  is  clear  as  to  what  he  meant ;  and  with 
1^  therefore,  whatever  else  be  meant,  must,  if  possible,  be 
le  to  correspond. 

Ij/TiOy  then,  did  he  intend  as  those  among  whom  the  division 
tbe  property  was  to  be  made  ?     Did  he  intend  the  lawful 
m  of  the  body  of  his  daughter  a»  heirs  f     Ho  certainly 
not 

rhere  cannot  be  a  division  of  any  sort  among  persons  as 
m  of  each  other,  or  as  heirs  of  a  common  ancestor.     There 
L  nerer,  as  a  general  rule,  at  any  one  time,  exist  more  t^ian 
iKteh  person — ^tbe  eldest  son.     Nemo  est  kaeres  viventU* 
i^irs  of  the  body  cannot,  as  heirs  of  the  body,  take  in  fee 
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If  such  a  thing  as  a  division  among  heirs  of  the  body. 
irercpai'tially  possible,  it  would  be  necessary  to  have  a  newJ^ 
vision  every  time  there  should  be  a  new  heir.  But,  inde^ 
such  a  thing  is  not  practically  possible. 

The  words  of  the  deed  are,  ''At  the  death  of  Eliafc^eth; 
my  daughter,  and  John,  my  son-in-law,  then  the  said  ne^  . 
Jadah  and  her  increase,  to  he  equally  divided  among  and  h- 
tween  the  lawful  heirs  of  the  body  of  my  daughter,  as  thfltf  •,. 
own  right  and  property,  and  for  their  own  proper  use  and  b«*, 
fit,  forever,  in  fee  simple/*  ,       . 

"Who  did  the  maker  of  the  deed  mean  by  "  Thelawfalbda.  .' 
of  the  body"  ?     He  meant  the  descendantB  of  his  dailglie^ 
who  should  be  living  at  the  time  of  the  death  of  the  daughtff 
and  son-in-law. 

This  meaning  is  consistent  with  those  other  clear  and  aiun^  • . 
takeable  meanings,  which  we  have  seen  him  to  have  had ;  it  dr 
lows  every  word  of  the  deed  to  have  effect — ^it  is  hiwful. 

Among  such  descendants,  all  living  at  once,  there  may  be  i 
division. 

A  division  which  neeils  not  to  be  repeated.  .     r; 

A  division  in  which  each  descendant  may  take  his  share,  ^'\\ 
fee  simple. 

A  division  which  may  be  made  at  the  death  of  the  daqghttf*  ,  ', 

But  will  the  Law  let  the  word  "heirs"  be  used  in  the  wai^   •- 
cf  descendants?     It  is  not  unlawful  to  use  it  in  that  sense.    ThA 
question,  therefore,  becomes  simply  a  question  of  intentiOD. 

Was  it  the  intention  of  Wm.  Nelson  to  use  the  words,  W*  ■ ' . 
of  the  body,  in  the  sense  of  the  word  descendants?     It-iM 

1.  The  use  of  them,  in  that  sense,  is  "  agreeable  to  comwMi,  • 
understanding" ;  and  Wm.  Nelson,  it  is  manifest  from  tfe  / 
'face  of  the  deed,  was  not  a  lawj'cr.  ■.    *    , 

2-  Besides  the  words  "heirs  of  the  body",  the  deed'ooft' 
tains  other  words — "  superadded  words" — which  show  the  Sh 
tention  to  have  been  to  use  thcrse  words  in  this  sense.  ^Sfllitf^ 
added  words"  are  such  things  as  may  show  this  sort  ef  hd^ 
tion.     This  is  undisputed. 

What  kind  of  "  superadded  worils"  are  sufident  to  ] 
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biB  «ffect  ?     Any  which  cle:irly  nhow  that  the  takers  af  ih^   ' 
gift  are  to  take,  not  as  heii\s  not  by  Inheritance ;  but  as  pur- 

.    lasers,  as  objects  of  a  private  bounty;  ^vhich  show  that  those 
takers  are  to  take,  not  from  the  hand  of  the  hiw,  but  from  the 

,    luuad  of  A.  B.,  the  author  of  the  conveyance.     This  is  tHe 
principle — the  instiinccfl  are  various. 

*Ih  the  deed  of  Ncl.^on,  the  r*upc'raddo<l  words  are  those  in 
lies  which  fi^low  : 
•1.  ^"^  For  and  during  tlwlr  t'xhfrnce  in  this  worhV\ 

•  ■     2.  *'  To  xtae  in  ami  ntfuivfr  whatever,  vroept  that  of  selUng 
^mid  neffro,  or  aui/  part  of  hvr  increase/' 

•S-  "  To  defrjind   tl:eir  propcJ'r  hcii-s  or  my  intention  by  thi*  " 

;  iaed  of  gift,  tliat  is,  (ft  fhf  death  of  the  above  named  Eliza- 

'  l^eth,  my  daugbtor,  and  Jf>hn,  my  >;f»n-in-biw,  tli':n  the  said  ne^;* ' 

.*    gro.'Judah,  and  her  iiieiTase,  tn  dr  equally  dirided  ayuong  rttirf','' 

"'  hle^een    the  biwfu]   lieirs  of  the   hotly  of  the   above  named 

BCzabethr  an  th.  !r  'iwn   ,'i;fhf  and  ['i'^'j^f-'-jJ^  and f^>r  il^ir  cWH'- 

\fi9Vpcr  vni'  and  hi:;tfftf,rcv-:r.  i/i  fee  sinf^./r. 

,,    Are  thfife  suiK'iaibicd  w-j-.tl-  Miilicivn:    10  ^ho^v  ihvA  ije  Ufsed 
I  *  ^         ^  ...  .  • 

.^  'the  wonU,  '•Ijjwfnl  luirs  uf  tlie  IjoiIv"  of*  hl^  ilaii'^htor,  in  the  "  . 

••  'Mdse  of  dr'.'-TCTKbmts  of  bis  (biup^litt'V.  livin«^  :it  the  lime  of  hev 

\''.<dMtb?     To  varv  ti\<'  <|iurstion.  Jire  lliey  sufiicleiil  io  Inke  this 

'..  *fleed  out  of  the  rulf  in  Shelly'.^  rj;e.e  ? 

■■i..  .ji.ccording  tu  di-civlons — acc'jrdinn;  to  the  best  ek*nuntary  \ 

■/  writingi*,  they  are. 

:'•/-  M'lint  i.«  the  rule  in  Shcllv's  raso?     It  i?^,  '^  When  the  an-  . 

['  -ctiBtor,  1)V  any  jrift  or  conveyance,  takes  an  estate  of  freehold, 

•  .ind  in  the  s:uiU'  ;:ift  or  conveyance,  an  estate  is linlited,  either 
;  «^pftediately  or  immedis^tely,  to  his  heirs  in  fee  or  in  tail,  that  al- 
/  ^IrtLjk,  in  such  cases,  th(^  heirs  are  tvords  of  limitation  of  the  a- 
•*  Ifiie,  and  not  wordu  of  purchase  \  (1  luy.  104.)  This  is  tho 
.  fvl^.laid  down  by  the  ''defendant's  counsel",  in  arguing  the 
' '  mi9j  n»  the  one  which  governed  it,  and  probably  it  is  the  one 
i'^  ^jitech.did  govern  ir. 

\* ;  The.  CQ^e,  itself,  grew  out  of  a  gift  to  Edward  Shelly,  for- 

•  Jife^^irith  re niaindei',  (after  some  intermediate  estates  for  years,) 
•f;*<lj|jt'Hi6  use  of  thf*  heirs,  niaJes,  of  tho  body  of  the  stid  B!d%  ■ 
*.  '.V  ■;.  yoL.xn\-7;o*  :'  \'  .-  .  . '  ..   •■  ^ 
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■    wanl  SliL'liy,  l:iwfnlly  bo;r<>uen,  and  of  the  /»'*fnt,  ma^Jt,  ^'tU^ 
body  of  fturh  /tcirg,  mnhn^  Inirfuflj/  begotten". 

Tho  Ciwe,  therefore,  wa:*  one  in  which  there  were  super-ad-  • 
ded  wonK  viz:  tho.se  which  I  have  put  hi  italietf.     Yet.  it  was 
got  within  till'  rule.     How  i     Hy  sh(»wiiig  these  .^uper-added 
words  to  be  tumt^iHtrnf  with  the  wonk  to  whieh  they  wew  fl»-- 
per-:uMed  :   ziot  by  rejecting  thein.     The  proces^i  adopted  W|^ 
thij*:  iP 

*•  Ami  forasmuch  as  the  firet  wonls.  viz :  (heirs,  males,  of 
the  body  of  Edward  Shelly,)  inrJmlti  the  sul>se«iuerit  words, 
vi« ;  (the  heirs,  males,  of  their  bodies,')  for  every  heir,  mal^ 
begotten  of  the  lM>dy  f>f  the  heir,  male,  of  Ed  wanl  Shelly,  it^ 
'  in  conHtruetion  of  Law,  an  heir,  male,  of  the  body  of  Edward 
Shelly,  himself";  fftr  t/u'/t  n'a>ion  the  Hul^-wvnh  arc  irordt  de^ 
elariitory.  tnuldo  not  n'stnu't*  flivfoniwr  trnrdn.     (1  Itcp,  10^). 

And  the  very  efiort  to  show  these  super-added  words  to  ba 
csonsistont  with  tlie  other  words,  is  .-in  :idmissio!i  that  if  thej." 
were    not   ronsi>iont.   n  not  her  const  niction  would   have  to  be/ 
adopt  r<l. 

Thi-*  is  ;idniiited,  tof»,  h\  x\\r  fact  tl:,ii  no  attempt  is  ni»d# 
to  answiM-  the  cas<^  ])ut  by  Andtrsou — ""If  ji  man  makce  a 
feoffment,  in  fee,  to  the  nse  of  him.Mif,  for  life,  antl  after  hia  ' 
decease,  to  the  use  of  his  heirs,  in  this  ca.<o  the  fee-MUiple  i» 
executed  ;  Imt  in  the  same  (^ase,  if  the  limitation  be  to  tlieuflcof 
himself,  for  life,  ar.d  aftvr  his  decease,  to  the  use  of  his  hchti}. 
and  of  ilieir  hoir.^,  females,  of  their  bodies,  in  this  ease,  th«A* 
words,  (his  heirs.)  are  words  of  'purchase,  and  not  of  limitation: 
for  tJmn^fJw  HttffHctjH^uf  wo/uU,  (fi)nl  nf  thrfr  Infru^  frvfth^^^f 
their  bodies^)  imithl  he  roid'\ 

From  all  which,  it    is  to  be  inferred   that,  according  to  tbi      , 
rule  in  Shelly  s  case,  read  by  tlie  facts  of  the  cai*e  and  t-he  *^5   .' 
gument.  if  the  word  heirs  h:us  grafted  upon  it  other  woidbi 
which  will  be  made  ''  void",  if  the  word  heirs  is  held  to  be  • . 
word  of  limitation,  that  weird  cannot  be  held  to  be  a  word  flf* 
i  imitation. 

Now  in  this  deed  of  Nelson  ^i,  the  word»  '*  lawful  heirs  of  ibft  '•  i 
body''  have  grafted  u|>on  them  most  impcHrtant  words^  vUflki   ; 
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m  wc  hate  peeri,  would  bo  made  void,  if  those  ifords  wore  held 
ia  be  woi-ds  of  limitation. 

The  next  case  to  which  I  refer,  is  tlmt  of  iJoe  vx  Dvm,  Long 
Mi;  Laming,  decided  by  the  King's  Bench  in  1760.  (2  Burr*  . 
1100.)  A  will  contained  several  devises  of  the  same  import, 
to  different  persons :  one  was  in  these  words :  "  I  give  and  de- 
Tfse  one  eqnal,  undivided  fonrth  part,  fce.  unto  my  nephow,* 
IfArtiii  Read,  and  to  the  hrirs  tf  his  body^  lawfully  to  bo  begot* 
toi,  as  well  males  as  females,  and  to  their  hfinf  and  asitiffn$y 
foreiH'r^  to  he  divided  ct/ualii/^  xhare  and  nharc  aliki\  a*  ten- 
^tn  in  i'ominon.  and  not  an  joint-teuantM.  There  was  also  a 
devise  over,  "for  wantof  sneh  issue".  And  the  estate,  to  the 
first  taker,  it  is  to  be  noted,  wivs  not  »aid  to  he  one  for  life.  It  ** 
ifhx^  not  tr.  Read  for  life,  remainder  to  the  heirs  of  his  body, 
Irat  to  Read  iiud  the  heirs  of  his  body.  The  Court  held  Read 
«fid  the  olher  similar  tU^visces,  to  take  only  an  estate  for  life, 
And  not  iin  estate-lail.  Su<-h  was  the  virtue  of  the  f^nper-ad- 
ded  words  in  this  ease. 

It  is  a  lea«lin!i:  c:ise.  It  was  fully  argued,  and  the  decisioii 
lias  the  tlelil>erate  and  careful  sanction  of  the  C^ief  .Tustico, 
fjQrd  MavsdiehL 

\  Tlie  *'  super-added  \Yords"  are  similar  to  nanw  of  tliose  in  the 
Kelson  deed — to  those  in  that  dee<l  which  re<iuire  a  dirinion  to 
fake  place  anionj^  the  heirs  of  the  lK>dy  of  ElizalK?th  Adams. 
Ill  fact,  it  may  safely  be  said  that  if  this  case  be  itself  liaw,  it 
gives  Law  to  the  cases  growing  out  of  Nelson's  deeil. 
i-  I  refer,  next,  to  PVarne's  Essay  on  Contingent  Remaindors 
jand  Executory  Devises.  This  was  first  published  in  1772. 
Before  Mr.  Foarnes  death  in  1701,  it  ha<l  gone  through  se¥- 
fnd  editions.  A  leading  object  of  the  work  seems  to  be  to  dc- 
f(0nd  and  to  extend  the  rule  in  Shelly 's  <%ise.  Mr.  Feariio  re- 
rfbws  all  the  cases  which,  up  to  his  day,  had  been  decided  i& 
l^erence  to  that  rule,  and  he  announces  the  result  in  two  rules 
dr  -propositions.  If  any  case  he  maintains  falls  within  eitiier 
df 'these  propositions,  it  is  within  the  rule  in  Shelly  V  case ;  if 
fltioii  neither,  it  is  not. 
>  Hia  roles  or  propottitlons  are,  first,  \^  Thai  tho  fanau  V^     ' 


oTAi  SrrREME  r.  lURT  OF  i;£OBGL\. 


E!i  T-iri'-r  ... :  ■:•  :"  ■.-:  T  :  "i-t    -   I'-zil-  A  '*?&.*-  -aJ  othetv. 
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S-jL-.ii  1.  "Tiia:  ."  •  •;^-  -.  ■..:*  il.v  'inj!::r''»a  is  nu:  c<'iiiiiied  te 
th<?  p-r-  'Ti  -•  fl'-:  •]i\\.i': ::.  r  Iiio  r- jr. -■.-:;  ::iTi»>:^  a*  >auh,  of 
anv  fl--;:-"p':'i..  i:  W:  *■  1  •.  !i.i!ly.  :\:  v;i::»  :i  1 1  «.iLvr  person* 
fSMi-^.s^  volv-.  :.:-^^  :1..^  ■;:.-  -iin-  :•  i;;v- v  .lv?«"rij:::'>E:  -^f  Iieh^ 
sliiji.  v"^--''i  "i*  i'  •-•••  '-'  -■•■-  -■'■  "^■'■■*  ^'Vor;-:  i  to,  aTvl  cnti- 
t'inj  :l:-'';:i,  ■ ->  ?■  ;  •"  • .  '  v  "i:  ■■.■:.*  'ii  ■: .i**:- i"  :i]y"'.  Airl  ap- 
pijr!:!::  :!.v--  p  ■  •;:  -'  :  •.-.  "  •  -'^;-.  '.:'-.  .\\:\i  v.nii  iliO'  Hrst  of 

:h,'  T.r»p";-/i-.:. !  :1  ^  :V -v.;  *!..  .■.'.:  n;;  :!..  >v  i.-u-*.-*'.   aiiMH^g 

''tli'/s.  "  wli  r./!:.  •:•.  ■;:;  i;:  ■:'  :  .•>  -  fj  "-v:!  :i  «■  |«c:':=i'n  to 
tak' .  iiiiu:.  I  ::  k-  -  :.  ::  -  -r  '  y  ^  :i.i.-  .  :'  t:,:i:  h  ^.riyrAoiu  by 
roa- vi  I !' ;ii- •//■•*' '  '"'"■  •'/.■■'■"  •  ••r»;.r'y.\.iLiii»x{:y9iata^. 
xn'.ns  i\u  !:'■".'.'.  ■'.*  .1*  '•  •.  '■'  '-<  ■'.'!  '■  ■.  .■/!•■/>.  ■■:■  >!  .--fif  ■.:.»if  r  niotk 

i  ;.;/  .•».  A- '/..■:"."//.  ■■  •/'  'V  .^^'r'  ?r  ^-  .■:  ".  Wliil-:  liif  Litter 
of  :]:•'  i.:«»:.  >::!  :.-  v\  •!  :  i  •.  :::h'.!!::  «»:!:"vs,  ail  ilio^-e  ctMB 
whi-rviri  " -l.r  •■  i  :-^  .■:'  /:..":  *!  ii.  ■■::->. .i!:lrl  to  :!io  word 
h'*i-:-<.  Jv'-.  'K iiMt--  ;.  ./y.  .■  r  X. .  /. s  .:*  *•:.■;,>•  *iv  -.,1  :li;»;  <loscribe4 
Ny  irn-  i*!>;  wi-i  i^.  .\  '■^^  \\.  ..>:■:.::  Vy  A'!'i--y?«;.n,  in  Shellj'l 
r:is.-'".  T!...  v-:i  .  j.;:  -y  A:!'i-:>:.:i  \\.;^  ;!:is — ••  If  the  limibH 
t'M'i  l»  •  i.»  -'i'  M-:  •  ■*'  liifu- -:f.  f"!'  iifi.-.  ,i.  L-.  if  th'?  donor,)  and 
aft«'!  lii-  ilr'-i-f.  *'i  :!■••  -i-.'  -f  )ii>  Ipmiv.  umi!  >ftlnir  hcirf^f^' 
/i}f?>*  •;^\*^'. //•  '.'/'■<.  ill  rlii'i  ',»sv.  tlh-M'  wonls  (his  heir?)  ait 
w:>:  1*  of  ]riivh:i>*'  Mi'l  ij.t  "f  liuriaiioii :  for  iiie!i.  ;}ic  snbaa- 
qnoi'T  vi»~'j*.  \v*\v\  -f  th<i:"  hi:':V<,  femnl'.v-' »»f  :!ic^r  hoilitsj  woiiM 
he.  voM".     '1   ffr?..  i>.3.i 

At  ;l:f'  SI  mo  t'.p.K-  th:^  tho-^e  prop'.»sitl«"»n?  oxohi^le  such  ca^osaB    " 
tho-t»  ahtivc  wiilicat.  'l  frmi!  ilrj  rulo.  tlicv  do  not.  says  Mr.  FoaiMy 
«^\ciu«K'  thoso  ca-t.'-!.  jiiii'^r.iT  utliori*,  in  which  the  donor  ImpOQQI    . 
'•a  restroii  ui  agairi-it  aliiiiation*\^r  roj^traius  **the  succesfiiitt-- 
nmr»  tfU'staTo?  for  life"',  vf!.  --clocs  not  fix  on  or  8top  at  aatj 
'■  ''-tioulnr  h«vrs  ic  ofc^  /tin  /«'/r^'.  nor  point  at  a  strict  settle*  " 
in  -ni  on  list  .ind  other  sons,  l^ut  appc.irgto  have  the  tehohUm 
v/  heim,     '•.  c'/Mty^'V/  '«    tJic   extrnt  of  h!»  nmteniplaH»m\ ;- 

#i-  •■.■■:^  ... 
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'< ''According  ttr  those  propositions,  the  «'asrs  in  h:iii«l  :iro  rx- 
ddded  from  the  rule  in  SlicHy'n  rase;  iViv,  {li-j^t.  tliO  cIccmI  of  ', 
^^tson  amtnin^  a  dintriftuttur  dlrni'tivn  ahunujHt  arvtral  nU  j 
fwiMtitutaiff  an  hvlr.  It  ilivwts  tho  propi-r!  v,  ;it  tlw  <loutli  «if 
ilfb  first  tnker,  *'^o  A^  etpiMlty  dun  J  id  (unofof  at(>l  hit  if  an  the 
bVitil  Jieirs  of  tho  body  of  *'  one  of  tho  first  tafc«'r>i.  f  ho  <l:kugh- 
t«r.  And  by  the  Law  of  Enirhmd,  there  c.:ii\  •rrnorully  be  hut 
Miehoirut  a  time.  So  tliut  the  "severar'  j-Mrrstuis,  meant  Ky 
flic  phn'al  word  heirs,  cannot  *  eonstltnte  r^n  heir." 
•  'Second.  In  this  dee*!,  aho,  '*  the  woid^  (■{"  limitatioji  mjirr- 
i£ildc(l  to  (he  word  b.eir,  kc,  (h'noto  a  diffVrrnt  spt^rie'r  vf  /ttfu's 
ftom  that  described  by  tlie  fir.**t  wiirdis*'.  The  specie^:  if  heirp 
ffc8cril>od  by  the  iirst  \Vi)rd«,  Is  **l;fcwfid  heii-s  of  the  b«»dy  '. 
The  species  denoted  by  tlie  sii|K'r-addeil  wonk,  is  hrirs  ireuo- 
tul.  The  property  is  lo  be  dividetl  anion;;  *'  lawful  lieirs  <if  riio 
liWy'  1  "<w  their  oint  ri//hi  and-  i*roiHfti/^  and  fvr  thtir  lu^n 
proper  /f*.-'  and  l)tnu'tlf^furcrin\  in  jW  sintfdt". 
*•  If,  then,  Vearne's  opinion  is  togiivern.  ;he  dirfl  nf  NeUon  \b 
\i6f.  within  the  nde  in  Slielly's  ease.  And  it  m'd\\  ai  le!i^^  be 
•ikid  of  him  that  up  to  liis  day,  if  he  eonhl  not  ijet  u  ease  with- 
Lti'tliat  r«K\  no  man  eoidd.  it  is  not  to  b;-  dcniiMl,  however, 
that  sinct*  his  day,  men  have  boon  iouial  to  do,  in  that  respo<t, 
>r)tot  he  eonld  not  venture  to  attempt.  This  will  apjK'ar,  by 
i«yinc  decisions  made  after  Mr.  h\arne"s  drath,  to  whieh  1  shall 
"now  refer. 

.'  In  18?>1,  the  ( 'Ourt  of  Kinsj's  Benelu  in  the  t:ahe  of  Oor  xx 
Dmn,  Atkinson  and  oth^rH  vn.  Feather fiUrni\  1  Barn,  ji-  Adulyk, 
©44,  mjder  n  devise  of  lands  by  a  testator,  '*  to  his  son-iu-law, 
Ji^hn,  and  Eliziibeth,  John's  wife,  for  their  lives  and  tliat  of 
tlife  survivor,  and  immediately  after  the  survivor's  diHjoaHe,  then,  . 
totIiehtitr8offhehodt/{){  Ellizaheth,  by  John.  ^/  Iw  fijiuUhf 
divided  amonr/  thenty  share  and  ithare  alike^  and  to  John  all 
dfe  reaidae  of  liis  real  and  personal  estate,  held,  that  the  Isrst 
derisees  took  an  estate-tail,  and  not  a  life-estate,  with  remain- 
dM«  to  the  chiWren  of  Elizabeth,  by  John". 
.  In  thiB  case,  there  is  the  "'"  diHribuiive  direction*  H})oken  of 
liyr-JPearne,  and  there  is  not  any  limitation  OTcr  on  k  gjeivcTol 
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failure  of  issne ;  and  yet,  the  Court  held  the  case  to  be  oafr  ^' 
entail.     It  differs  from  the  tWo  iitidcr  coiisfidoratioiu  only  ii  . 
is.     ;     this:  the  deed,  in  tlie  two  under  eonsideratiun,  gives  the  gill' 
to  the  *' lawful  heirs  of  the  body",  "in  /#*i*  »imple* ;  i.  e*  ^ 
those  heirs  of  the  lK)dy  and  to  ilicir  hturtf  [fvntri^L     In  the-t 
cited,  the  gift  is  to  the  hcii*s  of  t!i(»  body,  to  be  di\-idod  an 
them,  an<l  it  stops  at  that,     i  find  no  other  ease  {roin;^  an  tff 
as  thii?  goes. 

Is  this  case  td' authority  ':     In  my  ojijiiion  it  is  nut.     In  Ri 
vrholo  k'n;zih.  it  is  not  support imI  by  a  >:nirli*  r:ise  of  whicb  I 
am  aware,  whiL^t  it  is  opposed  by  a  lon^r  line  of  cases  ;  one  dt  ^ 
which,  at  least,  is  f»f  a  hiter  ilute  than  itM-lf. 

But  is  it  supported  by  no  other  ease':     The  Court  u hi ch  di^ 
cided  it,  put  its  decision  uiainly,  if  not  altogeih(*r.  upon  tlie  de-  • 
cision  of  llio  House (»f  Lords,  in  JrstHnn  /v.  Wrltjht^  2  Bli(fh^% 
That  (lecision  was  made  between  the  years  1819  und   \9^ 
Bligh.  who  reports  tlie  c;i.-e,  is.  however,  not  within  my  reael^ 
and  J  have  to  tlepend,  for  my  knowledge  of  it,    upon  what  1 
find  \\\  '1  '/(O'HiffHtn   tVilh'.  *J^'.K     .larmonsiutr.-  the  e^'sethos: 
"A  testator  devised  to  \\  eerla'u  real  estate,  lor  the  term  of  . 
his  natural  life,  he  keeping  the  buildings  in  lenunttilde  repair; 
and  after  Ws  decease,  devised  lliesauu'  to  tin-  Jwira  r/  the  boJ^ 
of  Wy  lawfully  issuing,  in  such  »/ifirn<  and  projjortions  a^   Wf 
by  deed  or  will,  s/tonJd  aitpnlnt ;  ami  for  want  of  such  appoiat*   - 
ment,  then,  to  the  heir^  nf  the  hmiif  of  II',   iurfnUtf  ifttming^ 
share  am!  share  alikc^  «k  tenants  in  nimmon :  and  if  but  one 
childs  the  whole  to  such  only  chihi ;  and  Jor  want  of  such  it- 
Bue,  then  over.     It  was  held  by  the  Court  of  King's  Benoh, 
that  W  took  an  estate  for  life  only,  with  remainder  to  his  oUl* 
dren,   for  life,  as  tenants  in   etuumon.     A    writ  of   error  wif 
brought  in  the  House  of  Lords,  which  Court,  after  a  very  ioB  ' 
argument,  reversed  the  decision". 

Now,  it  is  to  be  observed  that  this  case,  in  one  respect,  dii^ 
fers  from  that  of  Ih)e  ex  Dem,  Atkinson  vs.  Featherstane  ;  il 
contain!^  a  limitation  over,  on  failure  of  issue — that  did  bBU    • 
And  it  is  further  to  be. observed,  that  in  this  case  the  dcdMH    ** 
waa  made  to  depend  much,  if  not  altogether,  ou  this  tcij  ISt^ 
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kitioii.  It  was  thi»  alone,  vrhich  sc'eins  to  have  decided  the 'wa- 
ging mind  of  Lord  JSldon.  He  sajs,  ^' If  the  word»  '  ohil- 
kiren'  and  *  child',  are  to  be  considered  as  merely  within  the 
Bemning  of  the  words  heirs  of  th^  ftorfy,  which  words  compr^ 
Iplid.them  and  other  objects  of  the  tcstator^s  bounty,  (and  I 
1^  uot  see  what  right  I  have  to  restrict  the  meaning  of  the 
fOnii  issue,)  there  is  an  i*nd  of  the  question".  This  waf»  said  in 
tefercue^'  to  the  limitation  over,  which  was  ^'and  fw  want  of 
iieh  hsuc^  then  ovor";  i.  o.  in  his  view,  for  want  of  herir%  of 
ti^in^ff,  then  over. 

'■/This  limitation  over  had  also  its  influence  on  Lord  IleiUe* 
itie^  but  not  to  so  great  an  extent  as  it  seems  to  have  had  on 
libnl  JEMon,  And  these  two  Lords  were  the  only  two  who 
anpeftr  to  have  exi>*'essed  opinions  on  the  case.  It  is  to  be ' 
kwrreil,  therefore,  that  the  House  followed  them,  and  that  its 
(ifMimon  was  made  to  stand  on  the  ground  on  which  tlioy  had 
p«t  their  opinions.  At  least,  tliis  muoh  may  he  said:  that 
without  thi.'^  liniitatiiin,  it  is  by  no  means  certain  the  diH^ision 
imild  have  been  ah  it  wiis. 

.  The  Court,  tlurefore,  which  decided  Dor  cjt  JPew,  Afkinaton 
W9.  Feathcnit*nu\  was  not  authorized  to  rest  its  decision,  in  that 
vase,  upon  the  decision  in  this,  especially  jw  in  doinj:;  so  it  harf 
M  overrule  a  lon^^  line  of  other  decisions. 
.  ]Did  the  Court  have  to  do  this?  We  shall  now  ]n<K*eed  to 
Siqvire. 

■^iet  H  be  rememlK*red  that  this  case  ot  Doe  ex  D,  Atkin$im 
mU'F§atherHtoue^  is  founded  upon  a  devise,  in  which  the  " su- 
|llpnuliic<l  won  Is"  are  "To  bo  equally  divided  among  them, 
4ftre  and  share  alike** :  and  that  the  effect  of  the  decision  hi- 
l^tnake  thi^e  superadded  words  void. 

:  Now  I  proceed.  The  first  case  I  refer  to,  is  Shelly 's  case 
itflolf.  In  considering  this  case,  we  foimd  it  to  establish  the 
gvopositiou,  that  ^^  If  the  word  heirs  has  grafted  upon  it  other 
HfOrda,  which  will  be  made  ^  void*,  if  the  word  heirs  be  hehf 
to  be  M  word  of  limitation,  that  word  cannot  be  held  to  be  a»  ' 
Vwd  of  limitation".  Yet,  Jhe  ex  Dent.  Atkinsan  int.  Feath^ 
!  makessuch   '^  grafted  worda*'  roid. 
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Tho  iiiwi  is  ll;*'  *tas.^  r.f  Ihn*  t*r  Dtm,  Long  rs,  Lmning.'- 
This  In.-  nlsi)  1.»m-u  doiIcovI.  It  h  a  much  strohger  case  fomu 
estate  ill  tail  ili;iii  ilut  of  ]),h:  ex  I)om.  AtkhiHonv^.  Fmthfr- 
stonv.  It  liMs  ijt>t  ill  it  iin  cxprosd  estate  for  life  to  the  fiwt  ta- 
ker ;  iJ  ha>  a  ^<'ii'r:il  limitation  over  on  failure  of  isbUC,  in  ■ 
bf>tii  oi'  whi'/ii  nuvtif  ular-^  ir  difFor.^  from  Dim'  >'.x  IMh,  Atkh- 
9011  vs,  F''ftf/i,'i\^fi'Vr.  \{}\\ii<h  liM^l  ill  it  ttJf»o  '' ilistributire 
wonis,"  it  wn-    lu'l  1    liJH  t«.»   or(  jiti"   ;in  estate-tail   in  the  first 

Th'ii  nwtv  ran;,  K(  .rni«  s  Trraiisr,  rooomiizinir  tins  vcrv 
CAse  nf  /)»'»'  .'.r  />! ;/?.  l^'fiu/  r:i.  Ijaming^  and  Uyinjr  doAvn  iw 
the  pv-nii  !)r  all  h^^  ns«*airiies  aiul  reflection?,  two  rules Trhioh 
condemn  tills  eriM-  c.i'  A>.'/r  .'r  At/.  AtkitiS'^n  vh,  Frftth^niimf* 
To  thesf,  I  liavf  alrr:i?iy  ix-feiTed  at  len<rth. 

The  iM-xrca-se  lOAYliii'l.'  I  !'ef<M\  U  Dor  ex  iJcnt.  Chnndhrt*-     . 
Kviilh,  1 7  lhtr}i  <y  K.   ;V>2?   in    wl»ich   a   te.<tator  (lovi.se<l  hi!*   * 
freeheM  \'M\n-  ti  \\\<  iian'ilii..^r    A.,  and  iiic  hrirn  nf  her  hoJ^^ 
iHwniily  1<»  1'"  Immit.i;;.  i;  {''iv.^vcv  a-  tenanT>  in  t'omnion.  anii  r.flt    ■ 
as  jrtiij*  iisiMMt    :    p'-;  .'A  (•;•>"  l)i.-  -a'<l  <laurrlit^M'  sImuM  liapp<"n 
to. dl«'  l)ei'"r,'  'v.iMirv  '>iie,  or  witiM-ir  liaviti'j;  issuo  r>ii  l,or  Wlv 
lawfuiiy  brLMH.  II,  tli'T.  <-Y<-r. 

It  i-i  tnu-.  ili.-il  i')i  ilii^  easr,  ihe  (hvri.^ioii  v.as  rliat  A.  look  an  . 
e5ta[o-iaii  :  Imj'  iIk*  n'»'*ou,  and  the  only  reason  «^Iven  for  tln' 
decisitjn  i-,  tlia;  tl-.t';\*  /'■  .-.s  //  1imifnf{itn  o/v/*,  if  A.  lnp}>enc»^ 
f'i  tjlr  ffylln^:*  i>i.^ii, .  1'Iii>  sIiowimI.  as  ilic  (!oiirt  tlionelit,  aP 
5ntenti«jn  on  thr  \\av\  of  \\\v  tift^tator  for  the  proneity  to  dfsoenfl 
thronjrh  ihe  whole  line  of  the  heirs  of  rhe  body  of  A.  until  that 
time  'oeeinK*  «'vriiii::.  Pur  for  thi'^^  limitation,  thevfforo,  thf 
dociHiou  nnist  havo  hc«»n  jn^t  the  rever.-^e  ^T  what  ir  wn:-.  Krt 
Mich  limirarinn  i«  e.vuainfi  in  J)r.r  ,\y  Prm,  Atkin»oii  v^,  Fcath . 
cvMfoni. 

Thi'-   derision    wa**  ina'h'   hy  the  Kinoj's  I>cnoh,   in    179t^. 
Lord  Kenyon  dcliverin;::  ihoojnnion. 

To  the  !^ame  efl'ert,  art-  tlie  decisions  in   Dor  ex-JJcm,  OiwJ 
•f  (ti,  rtf.  foofff,:  (1  ./'.''rx/.  :i21>)  in  1^11,  Lord  KeTjyon  again 
delivorin;r   the   opinion;  J*ifrs-.}^  rt^.    ViekcrM  ojid    Wrfe^  (-i  • 
^rtrjvjf.)  in  1S04.  Lor!  KllenhorouRh  and  other-*  delivering  opift^- 
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ions;  Biunvit   vm.  Furl  of  TaukirvUle,  (li>    Veif,  170,)  Sir  . 
Wtn.  Graut  dcliveriii;^  the  opinion  ;  Do*'  rx  dnn.  Cole  r«.  Gold^. 
milK  (7  Taunt,  200)  in  ISIU— opinion  l)y  Gibll-^-C.  J.     In 
ail  of  thcj7(!  cases,  tlic  drcision   was,  tliat  tJic  first  tiikers  took 
•Bttttcs-tail,   notwithsian«lin;:r  -Nlistrihutivc  words",  but  for  tKe^ 
reason,  tliat there  'was  in  eacli,  </   Ihn'doiion  oooi\  ifffor  an   in- . 
definite  failure  if  iamu\     In  hw  ex  Dcm,    TfallrN   va.   Inm* 
m^ngf^y  and  othvn,  (•>  Eiiaf,  '>-j'J)  deeidcd  hy  the  King's  Beneli, 
inlSOo,  Lord  Ellenhonnigli  deh'veringthe  opinion  of  tin'  Ctrjirt,  ' 
the  facts  wore  a  devise  to  :i  trustee,    to  receive  and  pay  rents, 
4c.  for  the  maintenance  of  S.,  a  feme,  eovrii^  and  tlio  isiiie  -of 
h^r  body  during  her  life,  and  after  lier  decease,  n|>oji- trust,  for    • 
the  use  of  the  heirs  tf  the  hndij  of  ,V.,  their  heirs  antl  a.v5ign«  ' 
fwtJYor,  without  refjanl  to  aenioritjj  of  a(/e^  or j)rii,riti/  of  ftii-tft.: 
and  in  defauft  of  Hurh  issue,  to  the  use  of  the  right  lieirs  .of 
the  testatrix.     And  Lord   EUenhoroiigh   said :   ''All  Sarah*?*     . 
children  were  intended  to  take  logellier.  iritlitnit  re-jnrd  to  ne-  . 
piorifif  of  tiije^  or  prinritj/   of  hirtli.      That   tnunf   weuu   th*rt 
ihey  should  tokf  us  Joiiif-trunufs'. 

.•  The  next  case  is  /)ne  e.r  Deui.  Stromj  rx.  ^lojf^  in  1 1    /t»W. 
868:     This  was  decided  ni  1^500,  hy  the  King's  Beiieh,   Lord 
Elknborough  delivering  the   opinion  of  the  Court.     The  facts, 
in  brief,  were  a  device  to  the  testalor's  daughter  M.,  and  tfi! 
the  heirs  of  her  I'odj/.  lawfully    begoiii-n  or  to  be  begotten,   a* 
tenaiitHtn  common,  and  not  as  jtiiut-fennntu  :  but  if  such  issue 
atiould  depart  this  life  before  he,   she  or  they  should  rcspec- 
tivoly  attain  their  age  or  ages  of  twenty-one  jTars,  then  over 
to  the  testator's  son.     Upon  the  argument  of  this  case,  all  the 
pjevious  decisions,  above  mentioned,  as  well  as  others,  yrere 
cited.     Lord  Ellcnborough,  in  delivering  the  opinion  of  the  . 
Court,  among  other  things,  says,  "  We  liave  looked  through 
ike  oases  which  have  been  cited,  and  do  not  feel  that  we  shall 
'iMiak.  in  upon  any  of  them,  by  holding  that  the  children  of 
ll&fy  Goff  took  estates  in  common^  hy  purchased, 
./^o  the  same  effect,  is  Crump  D,  Woolly  v9,  Norwood^ 
dedded  in  1817,  by  the  Court  of  Common  Pleas,  Gibhs,  C.  J.,- 
STiering  the  opinion.     It  is  in  7  Taunt,  862. 
rOL.  xiv  71 
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RolK.  S  :  Wrr.  ilr^::-.   :i:   ..:!.!..:.  :    ":?:.■  «  -     >?:.■.      I:  ^^ 
un!:-i.--  jTf  ;.''■"  ,     ^  •\    .-.  If »      v'.^-'.   •;  T^. -.  ^:J 

Th^  :ir-   '-.-..  :-  •}...:  -.''./.....,.    •..   W  :.;:-.     T    -"  "^  ILaiV.' 
pefi-rrcl. 

Ti. -...v.  -v^.  i^  :»..::  ..f  D  Ik  H  .  -  '  -.  //---v^a 
^.//v.  .  (',:,<...  -'Au  ,]...'[.  ;  'y  :;.,  K\  j'^  n-M-l..  I:,  ilitf 
«*as  .  !r  !-   ■!-       v- .   :>  '.:  ■:.  .^  ':.  .^-  y.    T'-v^A:.    -^  :•    Ae 

''^'Ol.tti.    I.' ■.•,."    »  .»!v.-      .    ■    :    ..■\'       ...       r.u.'-.  .  .t     w«l^ 

«lis^;:.  ■'!         jr/.   •!:      J,-    •  T.:     .:"    ;'        ■*.   ;-  •••  ■     -.     ;:     Ut'iul-  of 

dcvi«-i:'l  ri  111* --IJ  :*•_'••  t' t!  II '■.'.■•■'.  Xf..  ji;  Triisi,  :  » '):  nnlt  li!- -lau^jh- 

t<»r  J..    ;iirl    li""  :i--l^ii'..  T-  ■.■■■':r\yr  tliv  r"iiT>  f'»:  Ih-r  lil'o,  ic, ; 

.^.nii'i  rtl'tf-v  Jji  r  .l«;i-!:.  '.»•  •]..  vi-eil    rln-   -rUin-   :m  r/.     /<>  *';x  >»/ the- 

/*Cw///  ■ ' '    •/. .   J'A  ' ,  •■     -Iff  .<l.ti  /•.      ■•  ^  .'.    ..''.'///./,  .V     '.}'*/  -IS  s  ojji  rf  /#/r- 

•    •  \,'      • 

';;in'i  :li- ■  */■'  -    // '     •:  '•  '-  -'  •■  ■  ti.i'  :•'-    •■•r'-  :":i\]:.  i-.-.k  a  vesr- 

Ml.l'f:i::i'l|t|i-:-.    \f. 

/)/!.'  //^.  .1'/. //'A"//  ' ".  F'  tf*^J'»  t'jt*  'I'  .  Tii  !i»-iri'"r.  is  tln'iv  anv 
limitiitiMi:  iivi-r.  Jipoi.  ;i  failiiiv  n\'  i--i;c. 

St».  ill  11 V//'.../  >A.  li.lf^urs.  1  T'int,,i\-  Itiiss.  4;«1  .  ilio  Maw- 
tcr  of  tlii-  li'lN.  ^ii-  Tl..  -.  l^luiM.i-.  fTrsi.  aii'l  tln-n  tho  Fionl 
ChaiKill'H-,  \.n\'i\  Li'plli'ii-r.  ;iF:."«  v.:iiii-.  rrfV.svl  to  lioM  n  will 
whicli  «l«.'ViM'«l  :!!•■  ii-'-l:il"""-  H.i.*-.-ll:r;ro.-.    ^.vr..  \<>  \\\<  >r\\\  H.,  «la- 

rin.JS  i»i-  lit'*-  *  ii'«n.  arri"/  i.i:-  'U  <ca>(.'.  tosiioli  «.)t*I.i-  cliiMren,  and' 
in  siK-ii  s*Iiaiv>,  vV:'..,  a-  iIil-  <ai«l  II.  .-linu]«l  appoiiii,  ami  to  their 
heirs,  ami  tor  want  of  appointrnt'iit.  tVo.,  to  the  heirs  of  the 
body  of  II.,  ami  their  Ii^'irx  fnrrver  :  ami  if  H.  should  die 
without  issue,  then,  immediately  after  his  decease,  to  his,  the  tea- 
totor's,  daughter  £.,  during  her  life ;  remainder  to  such  of  her 
ehtldren.  and  in  such  shares  as  she  should  appoint*  and  in  de- 
fault of  appointment,  to  the  heirs  of  her  body,  mid  their  imn 
and aiKsigm forever  \  to  create  an  estate-tail  in  H. 

In  this  case,  Mr.  8ugden,  of  counsel  for  the  party,  which  ia- 
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,  listed  that  tlio  words  did  imt  ncatc?  ;in  ostalc-tail,  suid,  "  AH 
the  cases  in  \vlii(di  it  lias  locn  held  that  a  pcr»on  described  ae 
tenaut  fur  life,  took  an  istate-tail,  dipvuded  on  thift  jjn'nviple, 
that  fhci'i'  uKiia  i/,'nrr(tl  tjfft  ovvi\  in  drfauif  of  a  whole   eh»9 

.  of  Innur.  if  that  jjcrn'fii^  (and  Jchsou  rts.  Wriifht  was  one  of 
the  ca^es  to  which  lio  hud  special  reference,)  i.  e.,  depended  on 

•the  prc-sciiee  of  a  lact  wliieli  was  not  present  in  tlie  case  under 
our  review  ;  .Ih,r  l).  Afhumtn  <'«.  rcathendotw.  That  caKe  ip 
the  next  in  tinhr  of  linie,  !iavin«r  l>et'n  decided  in  18*51. 

In  I^'^o,  in  a  case  np(»n  a  niarria^^e  Hctllemcnt.  in  which  ob- 
tatc!^  were  limited  to  tho  wifi'  and  tlie  husband,  for  their  livc«, 
with  remainder  to  tlie  lieirs  of  tlie  body  of  the  husband  on  the 
bodv  of  the  wife,  and  their  licirs,  and  if  more  children  than 
une\f  r<^Uiilhi  to  he  diridrd  innoHifxt  thvuu  lU  trnanin  in  common^ 
and  for  default  of  .vuch  issue,  to  the  wife  and  her  InMrs,  Vice 
Chancellor  Shadwell,  held  that  the  Imsband  did  not  tn^yc^an 
cstnte-tail.  hut  one  for  life  only  :  and  that  the  children  took 'by 
pnl'cliase,  as  tenants  in  e<»mm<»n,  in  fee  in  remainder.  (^V«>rJ?// 
rn.  Mnrtiii.  <I  Sinio,is,  -♦><).) 

Now,  in  this  case,  it  is  true,  the  \\  ( -hancellor  says,  "  Here 
there  are  all  the  elements  of  a  ease  which  would  call  upon,  the 
Conit  to  ilecide,  that  the  first  taker  took  an  estate  in   tail  J>p©- 

•  \Cial :  but  then  there  are  the  words,  "  ,nfd  if  unnr  children 
,ilian  onr\  ivhich  iuu>if  be  tiikcu  an  inter^rrtfttirr  tf  thr  witrds^ 
l^^ /letrtf  if  the  bodi/'\      But,   although   these  -interpretative" 

•  vonls  were  not  rxprtHxcd.  in  the  cjls<^  of  J)oc.  «•./•  />.  Atkinnon  • 
^^Jj>i.*JFcathi*ri*ton(\  they  wei*e  ttcceanuirih/  umlerstood.     This  will 

become  apparent  by  reading,  in  eonnection,  the  words  of  gift 
in  the  two  cases — that  and  this. 

.    TUi»  case,  therefore,    bein^i:  the  lat<*r,  may  be  considered  ar 
^cverrulintf  the  other. 

Thei'e  is  another  case,  still  later,  which   may   be  thought  to 

*lo  tlic  wime  tliin;.*.     It  is  tlie  case  of  iinwuwoiHl  oh,  KothwelLt 

{/i^Jfftinn,  ii-  dran,   &2H)  decided   by  the   Court  of  Conuiipn 

Plea£,  in  184^5.     It  was  the  case  of  a  devise  of  realty  t«)  A., 

^    **For  and  durhig  th<'  natural  life  of  the  said  A.,  and  from- and 

•  after  hi^i  decease,  unto  all  and  every  the  issue  of  the  body   cif 
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A.,  share  anagJiAro  alike,  as  tenants  in  coranion,  and  the  heirs 
.ofeuch  issue'\  .  The  Court  ecrtifi<Hl  to  tlic  Master  of  the  Rollfi^- 
,that  A,  took  (171  estate  for  life, 

Tliere  is  nothing  to  distinguii*h  thi»  c;ise  from  tlie  one  under 
Examination,  except  that   in  tliis,  tlic  'vvords  are  "'  issur  of  the 
body",  and  in  tliis  tliere  is  a  snj)eradded  limitation,  viz:  to  the 
"  Jieirs  of  such  i.'^sue** ;  >vliereas,  in  that,  the  words  were  "  hcir$ 
of  the  body",  and  there  was  no  limitation  superadded  to  thoaft 
words.     It  is  difficult  to  say,  that  the  words  '•  issue  of  the  hody/' 
in  this,  may  not  bo  replaced  by  the  words,  ''heirs  uf  the  bo^ly", 
without  a  change  of  the  sense.     The  other  difference   was  cer- .' 
tainly  insisted  upon  in  the  argument*     And  it  is  one  which  i8 
.  doubtless  not  without   value.     The   distributive   direction   wa8 
alBO   relied  upon.     It  does  not  appear  on  which  ground  the 
Court  put  its  decision.     It  may,  therefore,  be  insi^ed,  that  it 
placed  it  upon  both.     If  so,  the  decision  overrules,  for  the 
«econd  time,  the  decision  in  Doe  ej-  A  Atkinson  vs.    Fedihtr- 
.  ftone. 

Seeing,  then,  that  this  cjise  of  I)oe  ex  />.  Atkinson  cf. 
leather  stone  is  not  support(?d  by  a  single  other  one,  but  i«  op: 
posed  by  a  great  number  (»f  others,  and  those  following  each 
other  through  a  long  tract  of  time — some  in  the  Common 
Pleai',  some  in  the  King's  Bench,  some  in  the  Chancery ;  see- 
ing  that  it  is  condemned  by  the  rules  of  the  best  elementcy 
writer  on  the  subject,  the  case  may  be  considered  as  not  beiriJS 
of  authority.  On  the  contrary,  the  cases  opposed  to  it,  rai* 
be  held  to  speak  the  Law. 

These  cases  show  a  gift  to  A.  for  life,  with  remainder  to  the  ■ 
heirs  of  his  body,  to  be  e(iually  divided   among   them ;  and 
without  a  limitation  over,  on  a  general  failure  of  heirs,  not  to 
liiake  an  estate-tail  in  A.,  not  to  be  within  the  rule  irt  Sheljj*li 
case. 

The  cases  for  our  decision,  depend  on  a  gift  of  this  kinJ-T 
The  deed  of  Nelson  contains  no  limitation  over,  on  a  failure  rf 
Ae  lawful  heirs  of  the  body  of  Elizabeth  Adams,  the -daughtitr. 

The  conclusion,  therefore  is,  that  oven  apart  of  ihe^wfc  . 
in  this  deed,  which  are  supertuldcd  to  the  wonls  ^^  lawM  biriff  * 
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jaf'her   body'*,  viz:  this  part,   '*to  ho  Cipiiilly  JiriJed  among 

*  wi'd-  botweciji  tlu?  lawful  hoirs  of  the  body  of  the  :ibovc  named 

Elizabeth",  is  siinicieiit  to  control  the  legal   import  of  tho^ 

vMrils,  and  so- to  take  the  deed  out  t»f  tlu;  rule  in  Shellv'8  ca»e. 
». 

•'■But  tficse  superadded  words  are  only  a  part  of  those  eon  tain- 
.  «4^ir  ibis  deed  of  Nels^ju's.      It  contains  others,  thone  which 

■  dj^Iare  that  the  persons  meant  by  the  expre^sionn,  **ln'irs  of 
Ae  body",  were  iutende^l  to  take  in  ** /Vr  »impte\ 

.       How,  if  the  pci-snns  intended  to  take,  were  intended  to  take 

^iflTfee  ^fin^pIe,  they  could  not  have*  been  int(»nded  to  tJiktj in  fcc- 

fiul — to  take  as  'Micirs   of  the  body  *.     Therefore,  the  wohIh, 

^Kcirs  of  the  body",  were  not  intended  to  have  their  onlinarj 

'  bsfgal  import.     Whiit  other  import  can  they  have  ?     They  can- 

ifr>t  have  the  import  of  the  word.**,  *' heirs  generaF',   so  r»  to 

inake  the  de<Ml  the  same  as  it  would  be,  were  the  words,  to  tl)c  ^ 

'Spfirin-law  and  dan«rht*r  for  life,  remainder  loluT  A/»t;x  iiiHtcad 

iif  to    the  heii-s  of  her  bmly.     If  thiry  eannot  hav<»    the   or- 

j£x»U-y  legal  import  of  the  wends  heirs  of  the   body,   nor  the 

>ii|iport  oF  th(;  w<Mds  heirs  general,   it  follows  that  they  cannot 

liavc  any  im])ort  which  imjdies  persons  who  are  u>  take  by  <ic- 

^eimt ;  but  must  have  an  import  which  implies  persons  who  are 

to  take  by  purr/tasc. 

Again.     The  gift  in  this  deed,  in  the  aspe(;t  in  whioh  We  are 

A  present  viewing  it,  is,  in  substance,  a  gift  to  A  for  life,  rc- 

'aminder,  to  the  heirs  of  his  body  and  their  heirs,  in  foe  Hunple. 

'/'Now  if  the  words, '* heirs  <»f  the  body",  be  taken  as  words 

■  ef  limitation ,  the  estate,  in  the  ancestor  A,  will  be  an  estate* 
'ifiil — <me  to  him  and  the  heira  of  his  bo<ly ;  and  the  nwt  of  the 
Estate,  that  is  to  say,  the  rtTrrMiott  in  fcf^  will  Im»  in  I  he  donor. 

TCbfi  property  will  pass  from  A  down  the  line  of  the  heir?  of  the 
liody  of  A,  until  that  line  runs  out — ^it  will  then  revert  to  the 
'^donor,  Nelson,  or  to  his  heirs. 

'.  :Bitt  if  the  wonls  engrafte«l  upon  the  words  *'  heirs  of  the 
^fitiAf*\  viz :  the  words,  *'  and  their  heirs  in  fee  simple*',  ar« 
«Dowe.d  to  have  effect^  they  will  make  the  property  take  a  dif- 
fiveAt  channel     They  will  make  it  pnsH  from  A  to  his  liein 


i>m  SUPREitE  COl  I{T  OF  georCi 

J. 


Eli  TiiL-kiT  aiinl  Ri'uhoii  Tucker  rf.  Di'iuii:!  Adam9  luidollMm 


general,   vhocvir  tliey  may  be,  aii<l  will  leave  iu>  iyvvrmn  in 
the  donor. 

And  wlicn  this  is  the  ca>e,  as  words  nuLst,  if  pot^sible,  be  al- 
lowed to  have  their  effeet,  the  authorities  are  that  the  engraft- 
ed words  control  the  words  on  wliich  they  are  enpjraflcd,  and 
make  them  become  wonls  of  purchase.  Such  was  the  case  put 
by  Anderson,  viz  :  a.  limitation  to  the  use  of  a  man  for  life;  and 
aft<n'  his  dtfccase,  to  the  n<e  of  his  heirs  and  f/w  /^(v'/v*.  /ciiiuk, 
oftJir!,'  h'hJlefi,  The  principle  is,  that  if  the  enjrrafted  words 
would  cliange  the  line  of  descent,  as  markod  out  by  the  words 
on  Avhicl)  they  are  engrafted,  the  liitter  >\ords  are  to  be  uJot 
a«  words  of  purcha.s(\ 

This  is  done  by  these  latter  enirrafted  words,  in  the  deed  w. 
Nelson. 

It  follows,  tlierofore,  tliat  even  if  Doe  r.jr  I)em,  Atkiustnitt. 
Feathn'HiO)ti\  is  to  be  considered  as  of  authoritv,  aud  so  asnnl- 
Kfying  the  eflect  of  a  part  of  the  supcnxidded  words  in  Nelso*'* 
deed,  viz  :  the  jKirt  which  requires  a  iVtvistwn  to  be  made  awwmg 
the  heirs  of  the  daughter's  body,  yet,  the  other  part,  viz:  tot  , 
which  i^ives  the  property  to  those  heirs  in  ^\fee  »iinplc\  is,  rf 
itself,  fiufficient  to  control  the  le^a]  import  of  the  words  '*  hein 
of  the  body",  and  make  them  words  of  purchase. 

According,  then,  to  the  opinions  of  the  best  elementary  wri- 
ter, Fearnt* — according  to  the  decisions  of  tlie  Courts*,  tlie  '*  * 
per-added  words",  in  this  deed  of  Nelson's,  are  sufficient  to 
show  that  he  used  the  words  *' lawful  heirs  of  the  bo<ly'*  ofb»  • 
daughter,  as  words  of  purchase — as  words  synonomons  wid 
the  word  children  oi*  the  word  descendants. 

This  is  the  result,  upon  the  assumption  which  wc  have  mifcj 
that  the  property  conveyed,  is  realty  and  not  personalty. 

But,  in  fact,  that  property  is  pci-sonalty. 

Now,  the  rule  in  Shelly  s  case,  by  it«  terms,  does  not  apply 
to  gifts  of  personalty.  Besides,  such  gifts,  in  the  cxpo8id<m«> 
the  rule  in  the  case  itself,  are  expressly  excepted  from  tkf 
rule.     (1  Rep.  104.) 

But,  then,  instead,  there  has  come  to  be  adopteil,  withxeMr 
ence  to  gifts  of  personalty,  a  rule  which  practically  an 
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rly  to  the  same  thin;:;.  Tlmi  rule  i.s  that  if  prr.^nuiUy  bo 
hn  in  Iaii<rua^a'  wliieli,  if'applirJ  to  really,  wouM  t..vate  an 
ite-tail,  it  ve^ts  iiln<<.hit>  hj  in  liim  v.li(»  wniiM.  iff];;  ja-ojiOrty 
'#  realty,  l>e  the  Hniue^liate  donee  in  tail. 
itill,  eaeli  >peeies  of  projieiiy  has  its  OA>n  (leel>iiai.'  for  itii 
ernnu'iil,  ;jn<l  thei*e  lU'cisions  difTer.  in  si>nie  rosjiet  i.-..  Tho 
elr^nce  iii::y  heieS'.hWil  iiiin  this:  ijie  (h-ci.-ionH  in  i li'irenvo 
HJrsonaltv,  sIkjw  ;j  inuch  j^realev  (llsposiiinn  to  i...i;.-iill  the 
I  inh  nil'*n  of  tin  «loao.\  tli.injdo  tlni.-^.-  in  ivli-rvUv  l  lo  realty. 
Chis  will  hecoiiu;  ajjj'arfni.  iVom  w  few  i-.s.".-.;  to  \\ii!'h  I  \Till 
'crt, 

Phe  fn-st  is  the  ejise  o\' JaruLs  and  C.r.  r;<.  Aii>f/n.'.t  t}ntl  Uh- 
{4  Jhofr/i'ti  <7/.  Ji.  'A'2.)  The  head  note  is  "  Invise  of 
die  re.-r.  <ie.  vvc.  of  estute.  hotli  real  and  j)ersonal,  unio  A, 
be  plaeed  at  intero.-i  until  her  a^e  of  twenty-one  years,  or 
'.oi' nnirria^e.  jind  then  the  whole,  ie.  &e.  1o  he  paid  to  her 
kild  fur  her  use  dininir  lier  nate.ral  life,  and  from  jind  imme- 
Lcly  afn'v  hvy  decrJiM'.  unl<»  tlie  heirs  oi' her  ImmIv.  iawfullv 
;Otten.  e'jiially  lo  he  di\ide(l  between  liieni,  sh;jre  jiiid  share 
:e:  and  in  default  of  such  issue,  kc.  is  an  estate  for  life". 
Jow,  i!othin«x  i'^  to  he  found  here  to  ])revent  tlie  words, 
BHTH  of  Ler  hody",  fii»ni  .hjivin;x  tlu'ir  ordinary  leiriil  iuiport, 
i  S40  from  heincr  woiils  fif  limitation,  exee]>t  the  words  of  *//- 
WW.'  Tliere  are,  on  ilic  contrary,  sonu'  other  word^  which 
[>  to  make  them  \\ord^  of  limitation — tluise  which  pive  the 
pierty  (>?•'*/•.  'Mn  default  of  such  is>ue".  Yet.  the  Master-  of 
Jlolis,  and  afterwards  the  liord  Chancellor,  hold  the  devise 
ireate  only  an  estate  for  life,  in  the  first  taker.  Tlie  Lord 
Siicellor  .said,  *'  I  admit  the  rule  in  Poc  ?'>t.  T/n  Earl  of 
vtham,  that  where  personalty  is  so  given,  if  the  words  would 
ite  a  tenancy  iit  tail,  in  land,  it  is  absolute :  hut  that  rule 
ineoer  been  extended  further  than  where  the  wordft  create  a 
fr:$9taie-tair\  The  property  was  perBonalty. 
RA  case,'  itself,  would  be  sufiieient  to  show  the  words,  law- 
hfiira  of  the  body,  in  NelHon's  deed,  to  be  words  of  puis 

i»:  '        •  •    ■ 
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Against  it  no  l»rnath  of  objection  lia?  ever  heen  brojitTiWl,»^ 
&r  a.s  I  know  or  liolieve,  by  any  EnglisJi  Court. 

■To  tlic  same  ofFect  i.s  Wihoii  vh,  VansiUant,     {AmhJ)i^ 
r  ;;So  a  bequest  to  A^for  1ifi\  and  after  his  death,  to  Lfe  hm^i 
he  liavitig  no  issue  at  the  time  of  bequest.  (h)es  nnf  vest  the  «b-  ■ 
Bohite  interest  in  A,  even  when  tlicre  is  a  bequest  over,  oirfpil- 
uro  of  the  issue  of  A.    Tliit*  is  estaljlisliod  by  the  ca>e  nfKnlgk    V 
vs.  Wh\:     (2  Br,  Oh.  li,  r)70.)  '  .    '.  j 

And  yet,  in  such  a  ease,  the  word  issue  is  j)rtciseiy  oif  the  'Jp 
same  import  as  the  words,  heirs  oF  the  body.  y^' 

So  a  "  Request  to  testator's  dau*rhter  an<l  her  cliildrcii,  anil 
in  default  of  sueli  issm*  And.in  ease  <»f  her  death,  to  A  andB, 
the  limitation  over  tal;ej>  efte<'t  on  her  dyin;;^  without  children". 

■  To  the  sanu*  elleet  is  Stonr  vi<,  Mmih\     ('1  Sim.  VM).]  '  .v 
These  eases  prove  that  in  ^iftsof  personalty,  the  intention  of 
the  giver  is  much  more  consulted  tlian  in  gifis  of  reahy:  *nd 
they  prove  that  in  such  a  gift  of  ]»cr>onally  as  thisof  Xelsoii\' 
the  w«»rds  lawful  heirs  of  the  IkmIv,  are  to  be  i:iken  iis  wortUoF. 
purchase,  synonouious  with  children  <»r  dc*>er:;dauls. 

4.  If  it  was  not  the  intention  of  Nelson,  to  usr  the  woiiLn  lafffrl. 
heirs  of  the  body  of  his  daun^hter,  in  the  sensi*  oi'  deseenJa»|^ 
or  children,  then  nuich  of  the  deed  is  inoperative.     If  he  !»"■  * 
tended  his  dau»rhter  and  son-in-law  to  take  absolutely,  whyfil-    ;. 
ho  say  they  were  to  take  **  during  their  existence  in  this  worH**? 
Why  did  he  say  that  at  the  daughter's  death,  the  proiK»rty  W. 
to  be  divided  among  the  heirs  of  her  body  V     Why  did  lie  MS- 
that  those  heirs  were  to  hold  their  shares  iji  fee  simple?    IJI^Jf 
did  he  not  barely  say,  I  give  the  wonuin  and  her  incrett?o  to  W     , 
daughter  and  son-in-law  V  .    ■  ■ 

But  according  to  the  rules  of  construction,  wlileh  we  ba^tfr. 
ken  from  Bluckstone,  every  part  of  a  deed  or  will  mii^t  beJBljP 
to  take  effect,  if  possible. 

;  Upon  the  whole,  it  soeins  to  be  safe  to  condudf,  that  i^V  • 
Win.  Nelson's  intention  to  use  the  words,  heirs  of  tiie'hod|M «   . 
theseDse  of  de^endante ot  AvMi^ii,  ;;> 

*   *.       .  .•■-••.■■.;? 
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But,  n^vH  in  this  sense,  tlio  word  is  :i  word  of  purcliasc,  and 
not  of  limitation. 

The  dofcndunts  in  error  are  the  son  and  daughter,  (and  the 
daugliter's  husband,)  nf  Jcdni  an<l  Elizaheth  Adams.  They, 
therefore,  are  the  persons  wlm  w(M'e  intended,  hy  liiin,  to  take 
M  purcliasers. 

There  is  notliing  unlawful  in  sueh  an  intention  as  this. 

The  defendants  in  error,  therefore,  do  take  as  purchasers. 

This  is  iln'  re.-ult,  if  the  ruse  was  «:overn<*d  liv  the  Law  of 
England. 

But  the  ease  ib  iroverned  hy  the  I  jaw  of  <Jeorgia.  What, 
therefore,  is  the  I-aw  of  llcor;j:ia,  a])plieahle  to  it  'C 

The  liaw  of  (Jenr^i.i  is  eonipounded  of  two  parts — one  En- 
glish Law,  \vhi<*h  s]i<  Jidopted — the  other  Law  of  her  own  ma- 
king. Tin*  Kiiirli>l)  Law  whieh  she  adopted,  was  <\n'h  English 
Law  as  w.is  '•  Usually  in  force"  within  her  borders  on  the  14tH 
day  of  Mil V.  ITTiJ,  not  hfin^  "eonirary  lo  the  Constitution, 
La'AS  and  lorni  i'!' ( JovenirMi'iil"  estahli-hcjl  hy  her  as  theyex- 
isteilon  iliv  iloili  of  M:iv,  178-1.     (/V.  Dn/,  oTO.) 

Whrit  Knirlisii  iiicv  w:i.-.  Jiis  ?  Wluit  Is  Eh;:lis]i  Law':  It  is 
St:itute>  of  r:irli:inuMii  :i\u\  tli<-  < 'onnnnn  Law.  What  is  the 
Comjnon  LuwV  Ii  is  <'ertain  nde<,  of  th;*  existcii*  e  of  wjiich, 
tlio  deeisii>ns  oT  th.*  ('ourU  mv  the  (diicf  evidence. 
■.  Thesr'  dr'f*is!f>n>.  in  ;iun\  hreitnir  :ilso  tho  main  <videnr<»  of 
what  is  the  nn-iinin^  of  Statutes. 

It  is  not  far  from  the  truth,  therefore,  t«»  say  that,  praeti- 
Chlly,  the  <l(''isions  of  the  Courts  eon.'-titute  tin*  ijrent  ho«ly  of 
the  Eii^rlish  Law,  iStJitute  and  (^)nuuon.  And  in  answer  to 
Ihe  question,  what  English  Law  was  it  that  Georgia  adopted? 
W6  may.  hi  general,  n4)ly,  she  adopted  the  deeisionsuf  the  En* 
^ish  Courts.  What  decisions?  Certainly  only  sueh  as  had 
hfiBu  made  at  the  time  of  adoption,  not  such  Jis  were  to  he  made 
afkerwanls. 

J  Might  not  some  of  the  deeisions,  as  they  then  stood,  be 
gvirong  ?  They  nn'ght :  and  of  <*ours.e  such  ais  were  so  were  not 
ll|f6J[»ted.  But  how  is  that  to  be  found  out  by  a  Court  of  Georr 
pit?  •  By  going  backwanls,  npt  fonvanlA;  by  goipg  bagk  to 
;*J    voJaJEIT.  72 
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the  oriileiico  on  wliicli  siit-li  (Icrisions  stJiinl ;  by  going  Lack  to 
Iho  oldtr  decisions  ami  writiii;?^  on  thv  Law.  Stib8eijU4^ 
English  (h»cision.4  cunnot  \ic  received,  to  show  thoni  wrong,  or 
rtffeeivod  for  any  other  j)urpos«^  than  to  excite*  in(]nirv  into  the 
evidence  on  wliu.'li  such  de<'is!ons  staiul.  Kor  this  they  inay 
wrft  he  received. 

And  of  tho  (U'cision??  in   existence  at  the  tiuio  of  ailoption^  ,., 
Geor^i:i  did  not  ndojit  afi.     She  did  not  adopt  any  that  vrere 
contniry  to  her   "ron.^litntion.  Laws    and  form    of   (lovem- ,!^ 
Wnt",   ay  tl)on  existing;  she  did  noi  adopt  any   tliat   "vrcpfe 
not  n-<uully  in  force"  on  her  inlinl)it;ints.   on  tin-  14th   day  of  ^ 
May,  177<).  *  . 

Besides  the  Lsnv  wliich  sin*  a(h>plcd,  (lenr^in  h:ts  Law  of  her 
own  nnikin^. 

All  this  beinji;  so,  what  sinswi-r  doesthe  L;iw  of  (leor^iia — thtm^ 
whoUi  compound  of  a<h)plion  and  creation — irive  to  the  quCB — ^ 
(ion,  on  the  deed  of  Wni.  Xels(»n  ?  Tlii  -  re.«f>ivos itself  into  tho^. 
inquiry —  7 

1.  AVhich  of  the  Kiit'li^lj  decisioDS,  1":::inir  uiicwi  th:it  ques;  ., 
lion,  if  any.  did  (Jeorcijia  adopt? 

2.  l)id  sIm',  in  fact,  adopt  any  of  tliMu  ?  liiid  any  of  them  ^ 
been  **  usually  in  fore*'"  in  (ieorgia,  (»n  tlie  I4ili  of  May,  1776?  ,•.»■ 
and  if  any  had  heon,  were  tliev  sueh  as  Avere  not  *"COii-  ; 
Iniry  to  the  (-onstituliou,  Ijaws  and  form  of  (iovernmeni"ex- -  n 
istin^  in  (leorgia,  at.  tin*  tinie  of  the  Adopting  Aft,  -ilth  Feb-  .^ 
ruary,  17S4?  •  i  ,j 

3.  If  Georgia,  in  faet,  adopted  any  of  them,  has  she  mo&  V^J 
fied  such  as  she  adopted  hy  subse(pient  legislation  ?  '^ 

Assuming,  then,  for  the  present,  that  Georgia  adopted  c**S''«i 
tain  of  the  English  decisions  luvaring  on  the  question,  in  tto  .  jj 
deed  of  Nelson,  which  were  they?  ^.«^ 

They  could  not  be  any  of  a  date  aubsri^urnt  to  the  14thd||j;.J'. 
of  May,  1776.     They  must  have  been  such  as  were  of  a  priilf7 
date. 

all  thope  of  a  prior  date,  the  decisions  in  the  cta*c-  i>f 
^  itself,  and  of  I>oe  rjt-  T)em,  Long  vs.  Lammg^  tuny 
[bb  good  representations.     Fearne*s  opin 

"k^  ■  - 


in  uie   iia*c-    m 
amin^^  tuny  MS 
nnhn,  too.  fintlH 
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puWi.-luMl  in  1TT-,  i.-;  not  witlidul  its  vahio.  Tho8o  <Iccisiontiy 
tlienfori',  jiikI  llio  rule  :i^  laid  «luwn  hy  Kiianie,  iimy  staud  for 
wliiit  (icorgiii  juloptcil. 

A( 'iJi'liii;^  i<»  f'frftr  Of  cisiniis  :iii(i  t/ffff  /wAf,  iIk;  (Iffoudaiils  in 
error  t(M)k  :is  ^////•i/r'/y./x,  uik]*-;-  tin'  ilocd  of  Nelson.  This  wo 
liavt'  sv'L'ii. 

As  \n  Slully'.-  ra.M  .  tlic  lit'Uiuu  read  h)--  the  joint  light  of 
thr  riff>\  (!.-  facta  and  tin-  ttrjinimnt  of  eonnsel,  on  lioth  sidoM, 
cstalMi>li«  -  that  noitdisM-rriioii  is  p'-rnii-jsible,  wliich  wmld  make 
Bupor-;nM»'d  \\onis  /'«//♦/.  And  in  NelsoTrn  died,  any  cimHtruc- 
tion  wliiih  \,(iidd  not  niakt-  the  deiVnfhint;^  In  error  take  as  pur- 
chasfr<,  would  rr rider  viiid  ;hr  su])er-a<hled  wordn,  whieh  th« 
deed  eontain-. 

Aeci»rdin;i;,  tlien,  lo  a^  niueli  of  tlie  I^aw  of  ({eorgia,  on  tliin 
Bubjeet,  as  sin- adnpti'd  tVoni  Kn^daiid,  ifshe  adopted  any,  the 
defenihints  in  error  i.ike  as  |nn-(  liasers. 

Bnt  ii  nniv  hi'  said  that  (h(^<e  dceisions  and  thiis  rule,  thus 
adopted  i»y  <li'i»r;^i:i,  on^rht  id  !.-«'  reeeivcnl  a^  <-viden<tc  of  what 
the  Kn;.di^h  Lr*  v  is  '.vi'li  ilistriist,  inasniueh  wa  deeisions  by  tho 
English  roml,  wliieh  difler  IVoin  tlieni,  Iiave  been  made  ninco 
they  ^v(•r.'  so  adoj*t(  tl.  Thr  eH«K-t  of  such  snhseijuent  deeision?^ 
IB,  indeed,  to  nmke  ii  prudent,  if  nor  m^eessary,  for  the  OouriM 
of  (jeorgia  to  review  the  fzrotnids  of  the  ohhM-  dcei^ions,  and»co 
whetlnM"  thr.f-i  deei^ion:-  staml  on  a  fnni  f'onndation.  liCt  uh, 
therefore,  hrielly  do  tin  . 

^\)\\  the  foinnhilion  of  tluMdder  (h^e'iHions,  vi/:  those  of 
whieh  8he]ly's  ease,  and  l>uv  ex  I>em.  Lomj  vh.  Laming  havo 
been  taken  lobe  the  repn  senutives,  is  no  doubt  the  rules  of  inter- 
pretation wr.ieh  v»e  have  (pioied  from  Bhickstone's  (Jonuncnta- 
ries;  and  ispceially  ilio  two  rides  '' tliat  ihe  construetion  to 
favoraltl*\  and  as  near  the  minds  and  apparent  intentrt  of  thct 
partieiH,  as  the  rules  of  Law  will  admit",  and  **'that  the  con- 
Btniction  lu*  made  upon  the  iMitire  deed,  and  not  merely  npoii 
ilBJointed  parts  of  i:*'.  *'  And  therefore,  that  every  part  of  tt 
1^1  (if  possible,)  madi*  to  taki- ^'ileei,  and  no  word  but  what  may 
operate  in  some  »hape  or  other". 

Ib  not  this  a  good  fuundatio:)  ?     Are  not  theae  two  ruleti 
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Haiu'ii^'Ti'-'l^'y  tlu'  L;'"''.  ?  AIm»Y''  III!  ntln'v^,  |)erluii)s.  tlicy  are. 
'riir  <.]«U  r  (•::.-«•<.  t!i' n.  -'.iTi'l  n])«.u  m  linn  i''.iMnlatii»:i. 

i>o  the  lir'.v  crj.,'-  int  -:«'i'I  iiju-i:  lli'.*  .;.ii,:r  ioiiii(i:!*ion  ':  Thcj 
«!(.»  Iinl.       Tn  .-:il'}rM"*   lIu'M.   M   li"\\    vwh-  i>\     f..»ll.-irUrcinii     liijil    tO 

bo  iiiM-lf.      T.i  I'-  v\\\r   i-.  iliM*  ::   «l.i'i!':'>   intf.ir,  ill  lii.>  <.M.:iV(?y- 

iiUrv.   .'iiMV  I."  'liNi'!'  1  :iti  =  »  iv.»  |.:i:T /.TU'r:.!  i::t<".:!  Miul    p:ir- 

ticul:!!"  l'i!'li:  -.!.:!•  }»  :r!i«  .I!::!-  '''h  i!f  yi^■l.!^  :..  -u-].;  rai  i^tt'lil — 
that  WD'.-t'.;  f*r 'l'-/.'ht.  in  l':i*  i"  'iV'-yrmct',  >'ji''i  :.-  "  li'.-ir>  ul'  the 
IkmIv".  .•;■;;):•(-■.•  .Ii"  ;_'.  ^i.t-.I  iii'.-m.  .jh'I  -iip"r-:'ii!-.. .1  \v«t;-i]<.  the 

partii 'ji'.i'  ':•■     ':..        'I'i'-t.    \\\rv    !'«..-«•.      ir-  :-;•'•■    1    Wi.fcl-    I'-VO    to 
Til:.'     i-  :■'    ••    y.    :■•    ■■•••I   :.t     I'll    i;-     :iil-;ri';*    ll-r    •.••.•is VfyaiJi.'O, 

'"til.'  '•■•■i-'"Kri!'.:'  I-  ;. //  i-.  •■  1  «'  I  nl  •  Ml.  lilt'  v':.Tiri»  ?l<«t'vr\ 
l»nt  «•'!  a  ji'ii'.  of  r  •   :!-.  ;i':'l  il-v  '!;1:''  |-::   .-    in  In"  aiiiiuiiOil. 

T!'.:-   ':■    III'-  rr.r   !'^     -vlrrh    :!:•     1i«".V  <.•;■.<.•-.  o,*   fj.'-..'    [f-m.  Ji'H' 

>to,i  ,.-.    \Vr'"il>t.   h"   I.    /A///.  f'-'H'i'r  r.<.    ,V,.vV/;,   7    /^?/y*«  <f 

//,     ."»-:i.      /'".     .'       f*-.:-.    A.'I.'.rs,       rs.     /^.'',V'/V/..;.-,.    T,»    :,i!     of 

whirl-  ri!"«M'':;-M   h:!-  !•■ '  »•  'im  i.-,  :  rni  -»';i  ■  •.•i]"..  r>  •v.-i\'  i{i"ri«le«L 

A^''  •  :;.--t  ..;-:i:.. .  ..  ..  1--...I  ;.v  i..  ii..-.    ..:•  i„.r.k  it 

(h»v;'V"«  :•  \'\tM->-  I, <•(::■•  .  '\']\.:\  ■  ']•:•■]  .•.'.  i.  ••!;«.  T!'.i>  ac- 
vxn\\\\  i-  ;■•!'.(  :.  ■)['  it  i?j  J:,'  ;n,..,  ...     li  .'•■'...  :i'.(f.  -J  /  i  .7, 

*'  .V  r. •.-::!•«. i- lirvi-Ml  :n  \V  (.'ii..:  .  ;•: .  1  f  -'.-i'.-.  in.-  t  he  refill  of 
liis  iiatr.-.!!  IliV.  Ii"  K-'i'iij-  ilu-  iiiil'r.nj'  >i  i.MiiiL!Mt'  i\-p:tir, 
aii'l  al'icr  \\"  .  ile... •■•.-«•.  (|.\i>  .j  ;]■.•  sa-m  t-  / '.  //f '"/v  *.;" /A^ 
/#»>r/v  #;/*  ir.  l.-wi'l'llN  i-^ilJ'LT  Ji'  -la-i'  .s/>'//.  .V  '•■/'/  ••/••'/•■=  •/■//'"/i.<  a? 
\V,  h\  iI'-.mI  nr  will,  s/mn/-/  ityyi.'.if,  ;ni'l  ior  waii!  nT  r-uc};  ap- 
poii.tMu'ii.  th'.-n.  h»  tli«'  h<'ir>  ••!'  ,lif  i.i.lv  '.'{'W.  lawi'iillv  i.*-ir*i»g 
HliaVf  aii'l  --liaif  ;ilik'-.  as  i(.*?i:iiii-  in  cuir:  io:!  :  ami  if  imt  une 
chlfiL  il.  ■  \\li..|:'  t(-  >iu-li  n;fl\  rhiM  :  :!-i'i  t'l..-  '.Nan;  of  mv!i  iy 
puc.  ovt-r  ", 

Tit-  (S>i!i-t.  i.r  Kin.L^'-  I>c«iirh  hchi  ihi.-.  t«»  ii>ah:-  \V  take  an 
eslatt'  fur  lilV,  \\iih  n-nijiinh"-  i.»  lii^  rhiM.fn.  tV)r  life.  ;  <  ion* 
uiits  ill  v'uiininii. 

This  'h't'-s-'ii,  nf  the  Kii'i:  -  l>»'nciu  'he  IIohm-  of  licjvil;.  nii- 
der  tJ!.'  hi!!-ieiice,  a-ipaicTitiy,  nl'  I.-m-.j.^    /•;/■/'//  ami   R  tl^fitU. 

Lo:.l  /J/f////  ulKcrvoil  ''  It  is  ileiinirisrly  S('tfh.^d,  as  a  rulr  rf 
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Law,  tliat  wlicrc  tluro  i^  ;i  jvn'ticnlar  rjml  ::  'jjothtjiI  or  para- 
mount in  Ui  it,  til'-  hittc'T  sliall  ])n.'V;iil,  jifhI  Courts  nn*  bonnd  to 
•give  offcd  to  llio  paninioiiiit  iiitcnl". 

^  His  Ijonlship  ihon  roiid  (lie  ilovisc.  nljsorvini};  that  "If  he 
stoppo'l  iit  tlio  rinl  of  ilu»  (Ji'\*i.<o  to  W,  it  was  clear  he  wds  to 
take  {or  life  only  ;  if  :it  {\w  end  of  the  firtfr  folluwinjr  worch? 
'* lawfully  issuing  ".  lie  -ivould,  nnt\vllh.stjindin^  thci  express  es- 
tate for  life,  I'U  Tennut  in  tJiil :  "'and  in  order  to  cut  ihnvn  thi« 
estate",  eontinned  his  hord-liip.  ""it  is  absolutely  nrecssary 
that  a  y"//Y /'/'///'?/•  intent  slionld  Iji^  fonntl,  to  eonlrol  and  alter 
it,  as  elt'ar  a .  the  ifrvrnil  inteiit  here  cxpn'.-sfMr*.  Hnt  his 
LorrHiip  c.oiiM  lii.d  no  ^'J(!:  parliiudar  iiitent,  in  the  snhsccpient 
words  of  ihr  will.  And  ii  i^  (juiie  manifest  that  if  he  could 
find  no  Miv  1;  iMts-Til  in  snrli  WM.ds  \\>  were  iho-n*  in  thai  will,  he 
could  find  i(  in  no  v.onls  of  any  soil. 

The  praetical  rfferi,  tberrfore.  of  the  rnU\  as  h.e /<:%'^;«  it  and 
as. he  iiiififim  it,  1-  ih:it  if  !»;.  i.iK -n/x  a  elause  oi'  two  in  the  first 
part  of  an  in-IroM' lU  >••.':  imh  loike  oiu  an  int-'ntto  en-ate  an 
©Btate-tsil,  yoii  ;ir«'  to  i-;:ll  tbnf,  ilw  ""'ren-.-ral  intent';  Jind  if, 
after  doiuir  this,  y«ni  [ind  in  tin*  in^tnnnent  ;'ny  nmnber  of  oth- 
<*r  clansfs.  which  show  :ni  inlo]it.  n«»I  to  h:ue  f^nv'tcd  an  estate- 
tail,  by  tlio  fn>!  cl.nwf.  yo'.i  wv  to  eall  lli.it  the  pa rtienlar  in- 
tent;  J^nd  lh(!0  yon  uvc  tn  s;iy  "tliMt  wlievc  thero  is  a  particu- 
lar and  ^'  £rt'ner:il  inK'irt.  the  bitter  sliuli  prrvi'jr".  You  nawt 
be  careful,  howiM-r.  oT^.  n-  ibin'j;.  In  hnntinii-  ior  the  jxcueral 
intent,  you  inn<t  stop  v\  ilu-  ri«^bt  plare  :  you  must  go  far 
ehou;i;h.  bur  not  too  f.ir  :  yoa  nnisr  not  stop  ni  the  first  clause, 
tliat  whiejj  ^:vr«;  :\\\  «s:  li"  :-•  tho  (ir.-t  taker,  ex))res.sly /^r  Uf*^. 
Et  will  ]iot  (jo  !.>  Miy  the  p'rn'ral  inteni  was  to  pve  Wwy  first  ta- 
ker only  a)i  estate  tor  lift',  and  tin.'  remainder  Vo  other  takcrH; 
yon  must  jl;o  oo  lo  ihr  next  ehtu^i — '*  ami  after  his  di^e<'ase,  to 
Ihc  heirs  of  his  body"  :  bin  boyiiM<l  thai,  do  not  «ro.  Thatf5iv«*» 
rtte  first  taker  an  r}<!'ff,--('fi/.  It  wil!  be  safe  to  say  tin's  vtny 
the  general  intent  ;  rh<Tefor«',  .':\y  so.  If  yv>n  find  other  clauH- 
68,  comin.'T  afterwards,  ntte-,  ]y  incor.i-i.itent  wiih  tliis  view,  Ray 
Qaey  merely  manifosr.  somo  f>artienlar  intent:  and  therefore^ 
miiat  yield  U*  the  one  pir.^le  elnnse  'whieb  manifested  a  general 
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i..  ...      •...:•••:     ..  .-   :.  :      -:.    •     -'     ;       •.•:-.-iL--i.:.     If 
V'TJ  •'■•  '!;•?  .  ^  1 1  •  !':  !!■  •  '.'.  'V.:]\  ".'    '    -  ;    ;.■••■  *•.    j-.T.'-ra!  ia- 
t«-:i    —  '■•  ;  /'.      •  v-'^.  •.-'.!•     .•  •  /'/  ■•:     ^:  '  -;•:*!  ::i  :!it 
fir*:  ;  :  .  •;•.  ii:        ■■..!?.'•■•.•       -.•  .      V-   .  ■  M  ;':.  \  ':    '  ..-i  •**/- 
U'    !■:   - 'V  li.  I      ;.-•;•.•  •  •■.'■!  ■      .  •;.■  •::./!••.      o-y      ;.  S-r  i»ut-     . 
X'rrj  l!  .   If/'     I     ■  ;■;.•;   >>',  •.'•;••:.-;•,:]•       .    •    ..  '   •;.«•    iij-fru-  ^ 
III'-:!     -  ..I  ' .1  '   ■•  -.<  (i^-  '      ••-.•;■.!•  -j-i  !ir;i  '  ^    :•.■..'   iti^iT  iht^^i^ 
li.  -f  •  •!:  .  !*.■•  :      !.!iij  :  '.  '•-'■«•  -!;.!!.     A::  1  y    '.:■■'■>'•'.  ii.vin-  ^ 
b  r  'III-  ;■  ' !  .-. .  •  '•»  :.'•  *  '.  .;    -  .    .".•.■         '.'.  '   *:  •:  p^Ofl,  .^ 

i'.-:l  il:*.'!!'  '»*'■!.•/•  7/     •'•■''.     ./;      •.     ■     ••••  .:.    :.  •    ' ."' if  't  ff'l 
lor.  •  •••  V  ■  ••:i  y  .  :   •?•  i  ii;--.    :'••.:  i-   ;.::  -.i-    v--^*    v  •.   ):a;.-   ;^r  ih^^ 
••^f,.n-.|-;.J   in:-   i.  ".  -••  |i.'ir;:inl.!.-    iurn;""  .•.iVi.ir.      T)..^  t^    ItOWwJ 

L-.r-l  //  /'w/^/'.<i>T:..-  !J!;.'  •.•rrlly.rnVn.l.-.  !  I ..  .:.y~- // 
tMiili  •  ,  t>  f!"'i  I  ijf^  '»i'  ."r.'irii  •■!.  tiia!  lM*c:ni«-  f-n.-  lr>t:ir«)r  1ISC»?. 
ill  n:n'  |.'.i;  'il  'r.i  '.11!.  w.,-.!-.  I{.  .in;:  ;i   '.it;:;'  :in. ;i:.ii?;j".  in  Iav, 

till-      li.'s*        \\»  •  '<    Ml-    :•»    il-.      ,•.!....    r|../!      .,y      ..,,.:-:'.r,.V.  •.•.'".  Hul'lt  ^ 

colli. I   !»•     :i.i  I    \  I-    •■•    :i:-iri*i.   !:i  il."  'liV  "1*  <I,..;;v'--    r;j<i',    allJ 
for  iinny   l)-;  •  y 'hi-- :i '"ifi  •\.- r-l-  :    iiiiy,  :n-.;!'l;v   hi     :••  tl.M-  time      .' 

wlicli  lli--  li  H"  l.-iilii  >:»'»kc   :1;.--.-   \v.i:.U.  I 

1*1!.  h!^   li  »■   Ml  p    <"iliiMi;  fj:jiU'  si;!iul  iiir  iilr:'.  :ini»(iUlK"<'d  J»y 
L'»r-.l  Ei'loi,  ••  ,'.:■  (lliiiili'.t  :y  -.u!"!.  a-:  n  \'\\\r  r.\   L'lvv"  lliul  the 
^(•ir'r.il  inirn-^.  >li.tll  o\ti -ulr  flu'  j».irticiilar  iTitriii.      IIi"»  wiys,      *' 
'•'riiat  i.Ik*  Li('i!;";Mi  iiiifiii  ^•floul^|  i»\.Triiir  tln' jMi'i iculiir,  i^nU       J 

t/h'  ////>■/     (ir.'Hriltr  \\)Y\\\    of   cXjiTi  .^<:oli".       **  Tllf     nil'.'     Is,    ikll      '   j 

tfflmic.:]    wo.-' I-   >\\:\W  liavi.-  tli"ir  Icpil  I'tlVct,  iinlfs-  from  5ub-  ..] 

si.'(iuiMit  lii- oil- .-ii'iii  v,(>r»U.    il  i^  \vv\   clear   lliat    tlu*    tvstattff  \ 

incaut  oljiriu- .«  ".     Soil  i-..      I>iu  tlic  vlill'i'iiity  wiili  hirs  I^ord-  ,( 

ship  is,  Mn:  rlurc  can  he  -Mio  snl'scijiiciit   incon^isiciit  wor«U'  j 

iHi'tfHsfsfru/.  t  iii'Uih   lo  make   it   *•  vci'v  olcar  lo   him  that  the  .1 

toslator  n»    in:     ulierwise*".      |''.»r   if  the  suosoijuent   wonis  h  \ 

the  cas'.-  !».•  uas  (l"c".(Iin;f  were  not  snlliciontlv   incunsi stout  fa  * 

that  pir.-ii  »ii ,  wh  jt  \vor«l<  coiiUl  he  'r      His  words  jir^^t  iiforesail  '1 

bcvst,  \\i>  <lo:iht,  r|)(»k«'  his  inin<l.  J 
Ho  goes  ().; :   •*  lu  man^'  casiM,  u?  «//,  1  believo,  rxccj^t  D^t 
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Eli  TiH'kcr  a?i'!  KouImh  TncKrr  in.  Di'imis  A<I:tinK  und  otiicrp. 

i^aw.  tliat  wIktc  ihrro  \<  w  puticnlar  jjihI  ii  ;:c'TH:r:il  or  pjira- 
Qoiint  int'.'iit.  +li"  hiiU'Y  sImII  ])»'cvail.  iifid  Corn-is  iwv  bound  to 
^ve  ciVrrt  tothr-  jiiinnunimt  intt-nt". 

His  ljor'l5-lii»i  :li'.*ii  ri'inl  (licdoviso.  ohscrvinir  th:il  "If  he 
toppf"!  at  tli(^  t'li'l  <•(■  i1m«  (lrvis(^  to  W,  it  wns  clear  lie  was  to 
ako  tor  life  onlv  :  ii"  at  tin-  rnd  of  llic  lir?»t  following  wonlf? 
*  lawfully  ijsiiJMLr".  lie  -.vo'ciid,  ?>i»twithsl;indiri^  tlii^  rxproHs  e»- 
ate  for  lifi-,  1i"  ti'iuiiil  in  iiiil :  "'and  in  ordor  lo  cut  <lown  this 
'Statr*',  cDutiiiiii^d  liis  linvl-liiji.  "  it  i>  ah-olMtfly  nrccssary 
hat  :i  /'//•//>///.//•  liit^Mi  ^Iinnl.l  !:('  fomid.  t«.  control  and  alter 
t,  :ti*  cl'Jir  a  •  rlu*  t/rth'nr/  iiitciif  licro  cxprc-yMl'".  Hnt  hig 
[iOTxHiij.  could  \hA  h.»  -=ii!;  jK.rtii^iilar  intc  lit,  in  llu*  snlHcqncnt 
rords  of  \h*'  will.  And  it  W  (julic  inanifost  that  If  he  could 
ifitl  ^i'*  *'•' ii  inL-'ii  in  -iwli  v.i.d-  as  were  iIkisc  in  tliai  will,  he 
^uld  lind  if  in  n«j  Vionl-  nfnny  so:-t. 

•  Tlif  p'.'.icli'jal  eOcci.  ilnr'fnrc.  of  tlic  nilc,  as  In? /</Vf^;«  it  and 
lA.he  tfjiftft  'i<  il,  i-  il»at  f  l»;  l.tK  n^^  a  clau.-c  4)i-  two  in  llic  lirst 
part  of  :"i  iii-iri:!.i'ii;  y.'!  •.!:!  miKe  oin  an  int'-ntto  create?  an 
Wrtat'^-tnl.  yon  :*ti'  t'»  t-.M  :]k\1  ilw.  '•;ren'ral  intent":  ami  if, 
iftfir  'ioini:  this,  y.m  (intj  in  lln-  in^trtinicnf  any  nnnrher  of  nth- 
>r  cirtn-f's.  wljii-h  sh"\v  an  Inn-ni.  not  to  have  "!•(%•{ ted  an  estatc- 
Uul,  1»\  tie.'  Iir>'.  claii-f-.  y<'i  a>-"  tn  call  th't  the  particnliir  in- 
tent :  mm]  ihcii  yo.i  a*c  t«i  say  **  I  hit  where  there  is  a  jmrtien- 
imy  and  a  treneral  i'ltenl.  the  ljiit<  r  shali  prrvail".  You  niu}*t 
be  mrefiil,  however,  of  «.  m-  rhli»«;-.  In  hntitinL-"  for  the  ;i;oneral 
intent,  yoii  must  s1'»|>  J.*t  ihe  ri^ht  phiee  :  yon  must  ^o  far 
BhoujL^ii.  hut  not  t'>o  far  :  y«ia  nni'^r  not  stop  at  the  Hrst  elaiwe, 
that  which  ;:ive>  an  e.-i  n-  :i  the  lir.j*  taker,  expn»s.sly //ir  Itft*, 
[t  will  no*  do  :•>  ^ay  the  ri-'iieral  intent  was  to  ;rive  iho  first  ta- 
ker only  un  estate  for  /{/'-.  ain!  tin*  remainder  to  other  takcrM; 
you  ma:-'  ^o  on  to  tin  next  elau'^e — *•  and  after  his  decease,  to 
the  heiv.s  of  h's  iMxly"  :  Inn  I  ^yond  that  do  in»r  ir(j.  That«];iv«'« 
die  first  taker  an  in.'.//.--/'//,  it  ^vilj  hi- safe  to  say  thiM  wns 
the  «xenor;4l  inten?  ;  ihevcfore.  ay  so.  If  yon  find  other  claiw- 
0B,  coniin.'^  Jifler^vanN,  nri",  iv  inco7::-i:i<ent  wilh  this  view.  Bay 
flbcy  mf*roly  manifest  sovne  particular  intent;  an«I  therefore. 
must  yield  to  the  one  pi'.«2;h^  el.vise  which  inanlfoftted  a  pencml 
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iiireiit.  J>c"\Vin\'  (»t"  ]«M>kiiiLr  :it  rln*  wliolo  iiif^e  «»f  ilir  in.'-inmicnt 
ill  oii-  vi:''.v,  i').-  ill'  ;Lr.'U«'i-ol  iii:i.*!ii  nv  til-."  {Kinicul.'irimciir.  If 
you  ni)  thai,  y«ri  uill  fi'il  it  «lilliinli  i.>  -;ay  lliMt  tlw  i^oiieral  ia- 
tc'iit — ill*..'  /;/•////  •  f-^>,'i"f.  ^•. ;is  iM>-  t«>  y-A'/"'  f(i  ai!  L'st.'iii'-i;!)]  in  lilt 
fiist  iak'.T,  lij<:'':i(l  of  t-.>  crcni'  cik'.  V<»'i  ^^ill  ilirl  i". /./i/ "<*■'*- 
ftA-  to  s-iy  ilia'  lluTf  tuiiM  li»'  any  jnotlvts  I'^Ittft t  ri't\  \\ir  I'^l^ 
tinir  liii- .Lrv'-iitL*/  part  oi*  iln;  ri-.-ruivsr  in  ilic  jar"  (»!*  ilic  iIl^'!ra- 
nn'nl — ;!1  tli'.*  '^^rafttMl"  ;inis.  j'.xccpt  that  of  ju\*\v:itiii;L' thi* 
iii*>t  i.-in'*.'  i'.'o'a  I  ikin:::  -'ni  i^^tai'-iuil.  And  y';:i  :::■(' 'i)  iviucra- 
b.*r  liial  y«)ii  a-.*  -n  ^^i-t  :ifi  ni«.M'-ly  a  l'.  itrr.ii  in:,  -ir.  h\\\  ::  gen- 
eral inhMit  oflht'  /•/.//•J'  ■'f''/*^.  Ni/:  "iiv  :!•'  <Ti::U  a::  isfii*.-(iil: 
for,  1-c'twvM.'ii  y  >'.i  .•M>J  TIM",  thai  is  j:!1  tlit-  nsij  \m^  hav.*  lor  ihij 
"•^cnoral  initnr* — "  pariicular   inu*ni"  afiair.     T];is  i.<  Lord 

L  )nl  A'  •  is  //A'n  i.>T)iit  niatt'vially  •lifTiMvnt.  IL*  .<ay-'— **It 
cann.i  ,  at  f/n\  (//;/,  lu'  aririrMJ,  iliat  hecausc  tlie  U'«ft:i tor  uses, 
in  one  piri  oI  h's  v.ill,  \\unl>  li.p.vin;^  a  cli'^.r  nicuriin;:',  in  I^f, 
and  in  anot-ur  part,  \sor'!-  inc(>n<i<t»'ni  with  tlic  riirnK*;-.  that 
the  lir-N!  \M»:-'1.>^  anM«»  lu*  rancflliMl  or  n-a'riiir»»\\u".  But  it 
conhl  hi-  :l;i.1  \\as  .m>  ariiu 'I,  in  lh«*  <lay  oi' Slu*l]y'>  c:\<k\  au4 
for  many  1  ):i.r  y 'ar>  art(M\VMr'.l>; :  nay.  nrarly  nj-  !.»  t  ho  time 
wlu'ii  Jiis  L-.u'Khip  spok(*  ilioM*  \viii-'ls. 

I»  It  lil-i  liV-  Uh'p   c-ainioi  (piiii.'  stand  thv  iiK-a  announced bj 
Lonl  Iv'loa,  ••  as(l('finiiiv(  ly  sntlvMl,  a<  a  rule  oi  I  jaw"  that  tk 
jfcni-ral  intonv^i  shall  ovcrrulo  the  partieuhir  inienl.     Ilo  says, 
'"That  the  general  intent  >ln)nhl  owrrule  the  jjarticular,  '.OU^ 
the  /n.'>s'   acrH/'tifc  form   of  e.xpre.-^^ion".      "-  The   rule  is,  thlt 
teehnie;il    wor-U   .<hall  have  their  ]e;ral  cifeet,  unless  from  sub-     .. 
Ke(|UiMii  incniKiMenl  avcmnN.    ii  is  very   clear   that    the  tr^taWT 
meant  uthc  r\si  ^e".     Soil  i-..      I>ul  the  tlif^ieiilty  with  his  liOrd- 
shij)  is.  ihi;  fliere  can  be  -Mio  suhse(juent   in<'onsis?tenf  wonb 
iiU'oHi<ii<ft'nt  rufii'ih  to  make   it   *•  very  rleav  to  liiui  that  the 
te.-iiator  m.Mn:   otherwise".     For   if  the  suhsoipient  words  » 
the  casr  he  ^va«^  tleeidin^  wcrre  nor  sullicienth    inconsistent  to 
that  pu/poH .  V hat  word-  could  he  ?     His  words  jiri<t  aforoiJ»H     . 
best,  no  do.ibt,  spok(^  his  mind. 

Ho  goos  0.1 :  •'  \u  iivAT\>f  (i;\«.eiK,  i.ii  aU^  I  believe,  cxctj/i  ft* 
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liU Tui-Uer ntnj  IJcilion  Tui  Krr  rs.  r)i'nius  Adam^  nnd  others. 

.^Oojr^  h  lias  licin  IjcM,  that  tlio  Moni<  ^ftnff.titH  la  ("Htni-.-n 
>  not  ovi-rniU;  tlio  loji?il  S(-iim'  of  words  uf  set  tied.  nuMi-ing". 
I  tliis,  hU  Lov«l-liI|>  (in  «](t'i'ivnci^  \v  it  s:'.i<l,)  simply  oris. — 
berc  is  :i  miiii!*t?r  of  .-in-li  r:. -(!-■.  ;^.s  fh/r  i:».  G^^ff.  I  liavc 
ready  ii'»ti*;CMl  iliciii  \u  a  ]>rrvi.>ii.^]t;i;'t  of*  iirHojiiiiiosi.  Tlioy 
•c  />"«■  />.  L'f}}(f  is,  /jf(/nii/f/,  ('J  />;./•/•.) a  i:r(.'a1.  rase.  Cruwp 
.  Wonlh'.f  Kit.  X'//."".'"/.  ;T  Tifin/f.):  dnttdn  .v.  fffrnrrd 
da.):    I^*'i'  IK  llnJh  n   'V.  /r'm,nnn^'/i't\  i-\  f\t>i<t,' ;  :\vA  Doe 

•ilc  inM.--,  "  II  lias  iic4ij  aiyai.-'l  tlr.i  ln'irs  ol  tlu*  IkhIv  cjiii- 
ittalco  a.--  irh:iiit-  ill  cnisiiii'-n  :  l.-iil  ii  iIuls  ik-I  I'dIIow  Miat  the 
&tat(»r  <l!fl  not  iiitrnd  dial  licirs  of  tin:  Ijody  nIioiiM  takf,  lie- 
,Uh<»  rli<*y  iviinm:  lakr-  in  iIil-  mod*-  ].n  -crilvd".  |)o.  .^  ir  not  V 
be  r<rfit:it'V  ilit«l:«!-  tin*  l-vl'-oi,  ^  !•»  tak'.',  to  Ik»  SUr-l»  jf.-i.'ons  HS 
.n  take '.'•  a.'  tvM.ii;:-  in  ''oi  .111' ii",  lircrMisr  iiis  <!«:vi:('".;  "to 
e  licivs".  y.-.c,  ••  «^l»an' aTjil  .-^lian'  alikf,  tm  ti'nanfs  ut  tuun- 
W?".  Ilrii-  i'::ij:i'.t  \.\\r  j'.s  Iciianl-  ih  ••nnsiiion.  'i'lurCibrO; 
iie  fo;i<^lnr'  .n  u.»iiM  scmi  :o  \>v.)  \\w  ]»ov.-ons  lie  intentkd  to 
ke  wtyrc  hftf  .'it  hy*  "'ri!;.-  o!i!y  roliow-'",  .^avs  lii.^  !j->j'!lsliip. 
tbat,  linvini;  ^ivrii  lo  ln-ii-s  o['  iIk-  Iiojly,  in'  "wonh!  u*  \  niodi- 
•^tliat  ;:;iri  in  llir  two  ditun-ni  w.^y.-^  wliiili  h.'  df^.-Niii'd.  ;ind  ///f 
mh  ^if  )i!'!iffirtfflnh  iirr  in  hr  r,  !trf';r\  Aun  luTf  lie 
likes  ill  with  l.oni  Khh-n.  Kcad  thr  will  lillyon  r«)TiU'  to  an 
tate-tail.  Thf-n'  stop  :  or  if  yon  n  ad  on,  na<l  to  n  Jrct. 
This  ndo  is  tin-  tonndation  for  those  later  eases.  It  is  dif- 
rent  from  the  ruK-s  on  whieh  ihe  ohK-r  eas(»s  rest.  Therefore, 
is  not  juNiifii'l  hy  those  riiKs :  and  :is  they  >v«M-e  st.<  ii  to  be 
iquestioiialjly  -anetioned  hy  the  LaAv,  it  follows  that  this  is 
»t  gJiDCtioned  l»y  the  Law.  And  sueh  seems  to  be  the  final 
9W  tnkon  of  it,  by  the  Kn^li>h  (^>^rts,  and,  inilood,  by  tlie 
ifglish  Parliament.  It  <^•^nnot  1)0  said  that  Dnv  rr  Dem. 
*M8on  rsf.  Writjht  has  been  acipiieseed  in.  t^n^^den  i^ays  : 
"The  arguments  of  Lord  Ehlon  and  Lord  lledesdule  have 
mctimcs  been  thou<:ht  not  sufficiently  full  for  such  a  case". 
The  Judges  of  B.  li.,  it  was  understood,  tliought  that  the 
idges  ought  to  Inive  been  required  to  attend  the  Iieariug". — 
bj7«   Law  of  Pow.  261,  Note  1.)    The  Judges  of  the  King's 


v!J 


57t>  SUIMIEME  COURT  OF  (JKORGIA. 

Kli  TmkiT  and  Urubi-n  Tinvk<  r  vs.  Drniiis  A«i:»ii].N  aini  orbir.^. 


Boiich,  ;it  the  t'nno  its  (kcision.  in  iliis  <':i.-r  of  •/♦»'/.  rs. 
Wriifht.  wjis  ovrrrulfd  l^v  \\w  Ilo^^^^'oi*  liDnls.  ^Yelv  Ali^'<»t!.<'. 
J.,  llolroy<l,  i>{iy!c\  jhkI  ficsf,  vak-w  of  li'.iriiiiiu:  JiU'l  Jibiiit.^ 
Noiu*  nf  lIu'Mj  \va^  calliMl  ujitni  l»y  lin.'  ILjiisc.  l'.»  <iiji|»»n  llit 
decision:  I'Ut  tlic  ciiri-  ^.cjnis  !n  Iuim-  f'Ci'i.  t'litni-tfd  r"il;.'k- 
;^ji.!  Ir.-nN  <»r  Lor.Is  KMon  niid  I{<MK>MlaIi\r'tvoK<jaiiy  I/jwvi!-.-. 
aItKoi!;:h  ih"  <|nornnu  i!i\<.lvr«l  in  it.  w:i<  rujinrntly  n  |»m'el'. 
\ii[i\i\  «Mn'.  Sncli  an  one  us  aii  K«|iiity  iia'.vver — a  ('li:ini''.Tn.'r. 
ill  oltUi'  vinic.'^  would  hardly  have  irli  himself  ruinj.civiir  imk-- 
cidc  :  hilt  v.niild  havo  pn-r'.'rnd  »•»  -md  p'r  d'-ri.-ion  i.i  n  I'oun 
of  Iia\N — j»'tIki|js  to  that  \fry  rc.int  ol'  l\i;ii:".-:  I>rn«-h. '.di'^M- 
decision  of  it.  in  liiis  cas".  v,'a>  nxciTnU'd  hy  ('hjincfllnr  intln- 
oiUM* — ilu-  inlhu  !n'i'  oi"  ihcs*'  iwn  M(j;iil\    I.f»rds. 

And  llu-  <'onrts  iiavo  nf»!  l''*!lnNvr«l  it.  in  lIVAvi.r  /•.<<.  />V- 
f'aris.  ,T  It'll.  V  !\.  -1''')'.):  H'lh!  '-x,  f.'r, '.■■•,• .  •■'►  //.//•;/.  .r  ('. 
SStJ);   a!id  .V/*y7/;  ^w.  M",'tni.   I<l  X/;;/.    'Ji;!'.!;   and    |K'-"!n|tt5  ili 

whii;ii  1  !::;•.!•  r.!"<"n\l  in  niii.iii";'  jiiJirr.  ihcy    h.ivi*  a'- .^oml  .i?* 
•)Vcrni!  -1  ]..      :^n  liny  ha\'    in     /..•■■•'*  ■■■.     .l/"f.x/'//,  il     )'/.«,  .r 

\n'i  !■;  r!!.i!!"hl  ''m-.  t«»  a  «'o?i-ii!.  aoh'  'M-  nt,  «ltMp'  "H' 
sain«\  in  tiiv  >';  uiit-  o}"ls:I:-J,  .:i  ,n,r/  !  (17//.  4.  •■ '.  HH?.)wlm-l' 
[)ro\i<h'>  tIi:i1  ^v•1'•n  any  land  <hv\\  he  f!ivi<rd  t.i  Mi-*  'u''ri«t'  tht' 
testatn.-.  siich  h'ir  diall  Im'  <Min>i<hr-d  to  ink«' i'x  ■/ ./.  i/xir,  iiuJ 
aol  hy  di--cr'n  :  nid  the  Statnif  of  Will-;  of  IS^IT.  ^vhi^•ll  Jc- 
i^Jari's  tliai  Un*  words.  *' ilii-  \\ithoiit  !>-'U4  "\  and  >:niilar  Oiitf. 
•*hall  l)iM(M»sirn(d  Jo  m.an  a  iaihn'<'  oCis-nr  in  thr  lifr-ii»ije.or 
it  lh(^  flnn-  nf  lh»'  'Icaih  nf  tin*  person  rcfiTnd  ;«i,  aiul  not  to 
mean  an  indi'linit<  failure  of  ids  i.-s.ie:  nnles-^  a  contrary  i«' 
«;onti(»n  shall  a[ipear  hy  the  will,  hy  reason  id'  >neh  poi'Suii  bal- 
ing a  prior  rsfate-tail  :  or  of  a  prei^etlini;  ;rift  heins  without 
my  inijilieation  arisinir  from  saeh  wor«ls\  a  limitation  »»fauci^ 
*ate-lail  to  such  person,  or  i>sue,  or  othi-rwise.     (I    ./*»/•?».  68. 

The  English  decision!?,  therefore,  which  Georgiii  adoptetl. 
ii'cix*  t]j08e  of  which  Shelly'^  case  and  Doe  e.x  Dcm.  Long  »• 
Laminy^  may  ho  taken  «k»  x\vi  Te;^n»t\iUtive8 — there  hmg  i» 
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sicnt  roaf-'on  from  any  siil)soqnont  English  ilocisiojis,  to  8ay 
theso  are  not  tnu'  cxponrnis  of  the  Law.  And  in  accdr- 
jc  with  thirt  viow,  have  Iwu^n  the  dct-isioiis  of  th(!   Courts  of 

y  tlir).se  drCKifions,  vovy  sliirht  '•'' fiiiper-added''  words  to  the 
I  heirs,  have  been  hoUl  t'l  he  suffieient  to  make  that  word 
Ord  of  piirehasc.  [ii  (*nrhon  r.^.  Prii'\\  the  wonls  were, 
jive  and  beqnealh  lo  my  son,  Ilobert  W.  Carlton,  during 
llitnral  life.  Mnd  at  hi^  death,  in  fJir  JtifrfaJft/  htyotfm  Stirs 
48  6"^//y,  ihe  fol!o\viii!Lr  property:  Ag;:y,  a  vroinan  &e. — 
Brtholcs.s  if  thv  H(tiil  Rnh.'rt  W.  Carlton  xhaU  di'  ivtthiyut 
\e%r^  then  it  is  my  desire  that  the  ahove  de.serihed  and  ^ 
ed  negroes,  and  their  increase,  Jio  set  free  at  ins  ileath'\ 
Qa,  II,  401.1.)  In  this  ease,  this  Court  seize<I  hold  of  tho 
Is.  "^//  inn  ih*af/t'\  to  (control  the  legal  offeet  of  the  w^nU, 
vfully  be;n>tten  heirs  of  ids  body".  The  (Jnurt  say,  *'The 
lebt  is  resliii'ted  to  siieli  heirs  of  her  son  IlolHMt,  as  might 
n  !ifi\  a!id  rMipable  of  taking  th*^  property  tit  liia  ilaath  ; 
«3e  .s!i«»  j!i  tki'S  a  //J/'// c/My>/;x/7//>w  of  the  propi?rry  al  Im 
i^  if  no  lurirs  of  hisI)odv  to  take  at  thai  titnc\  not  at  any 
\filiixtc  period  of  time,  after  tlu:  death  of  ]:er  sr)n  Roliert, 
waH  the  Hi-st  taker". 

b'ui  reason  equally  exists,  in  the  ea^T  of  Xeison's  deeJ. — 
it,  the  negro  and  lu^r  inen^iL-^e,  at  the  death  of  tlu»  daugh- 
Uwi>rton-in-law,  were  to  )>e  e(pially  divided  between  the 
S  of  the  daughter's  body,  and  for  their  v*rn  VHHy  in  fe<* 
He.  Here  was  a  /?//(// disposition  of  tho  whole  property, 
10  death  of  tli<'  firsi  takers;  and  that,  too,  nor  (on  a  fail- 
if  second  takers,)  by  a  limitatiov  over  to  third  takers^  but 
i  liuiitatioji  to  the  ^t'oond  takers  thcnigcives,  in  fee  pimple. 
0 in  Atwdb'  LYrtf.  vx.  Barney^  {Dudley  Ii.  -07,)  John 
■11  fpivo  a  negro  woman  to  his  daughter,  Ellcndcr,  when 
Muriod  :  if  slut  lived  single,  his  executors  to  hire  out  the 
^  and  his  daughter,  KUender.  to  reecivo  the  benefit  there- 
i^fer  her  deaths  if  no  lawful  insuey  to  be  divided  amongst 
dkfldrcn.  The  eonvention  of  Judges  held  the  will  to  cre- 
fi9  <|Htat(M4Lil ;  and  the  det^L^iou  waa  put  upon'  the  same 
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gromid  as  that  upon  uliich  the  <locision  in  Carlton  vs.  PrJt^ 
was  put,  viz  :  the  controlling^  iniluence  which  the  wo^d^?,  ''  a^ 
ter  her  death"  hail  upon  the  words.  ^Mf  no  lawful  issue'\ 

Besides  Carltvn  va.  Price,  there  are  jpiite  a  number  of. {>t her 
cases,  involving  similar  (juestions.  decided  hy  this  Court,  ^arf 
with  that  en  so,  they  have  all  a  jreueral  harmony.  • 

If,  tlierefore,  Georgia  adopted  any  nf  the  English  decisions,  . 
having  a  hearing  upon  such  <iuestions  as  this,  which  aru^s  on 
the  deed  of  Wm.  KclsOn,  they  were  such  of  those  decisions  as 
were  in  exist<»nce  on  tlie  14th  day  of  May,  177G,  viz:  sucHii 
Shelly's  case,  and  the  ease  oi  Dm'  ex  Dem,  Long  ?♦».  Lammgj 
and  according  to  those  decisions,  the  «lefendants  in  eri*or  would'  . 
take  as  purchasers,  even*  if  the  property  were  realty. 

^he  i^operty,  however,  is  personalty ;  nnd  in  the  dcciaom 
J  of  the  English  Courts,  in  reference  to  pei;sonalty,  there  ii*  no 
conflict.  The  eases  of  Jar,}hH  .y  Wife  '•**.  Amyatt  and  o^n^ 
^and  jf  Knl(/Jit  vm.  ElUfi,  s])eak  the  nnvaning  voice*  of  the* 
Courts.  What  these  cases  speak,  therefore,  is  what  ficor^' 
adopted  as  to  personalty,  if  she  adopto^l  any  English  Law  on- 
the  subject  at  all. 

Be  the  properly,  in  the  txvod  ot  Nelson,  therefore,  realty  rf 
personalty,  :i  Court  of  Georgi:i  must  say  the  defendants  in  er- 
ror take  it  us  purrJiasrrs. 

But  did  Georgia  adopt  any  of  the  English  decisions  at  »D, 
on  this  subject?  Did  Georgia  adopt  the  rule  in  Shelly's  disc? 
and  the  rule  in  reference  to  personalty,  growing  out  of  thcrab 
in  that  case  ?  \ 

In  other  words,  were  th(»  rule  in  Sheily's  ease,  and  thc'TuSs 
growing  out  of  it,  such  law-  as  ]ia<l  brun  "  u^sually  in  force"  ft 
Georgia,  on  the  14th  of  M:iy.   1T7'».  and  such   as  on  tteSSft. 
of  February  U^L    were  not  "  rontrarv  lo  tho   Constitiitioi^  . 
Laws,  and  form  of  Goveninient"  '>t*  Georgia,  then .existinglV  .    ' 

The  *' Constitution"  th:'»i  "xistijig.  viz:  iluit  of  1777,  cpif: 
taincd  this  section  :  *'  •  ** 

"LI.  Estate^  shall  not  be  entaile«i,  and  whtn  a  pei^lHWj    ' 
intestate,  his  or  her  e>tate,  shall  ■  "C  divided  etiuailly  among A|B'     ■ 
children.     The  widow  shall  liaw  a  child's  share  or  h^  d6w«i  ^  ■;* 
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M  ter  option".  All  other  inU'stat  .*s  estates  to  .be  dividi'il  acr 
tx>rdiiig  to  tlie  Act  nf  Distril'iition,  inside  in  the  riign  of 
CSiaHes  the  Second,  uuless  otherwise  altercnlbv  any  future- Act 
^thc  Legislature  ".  (J////-.  ,v  Craw.  12.) 
;  lu  ITJ^o,  the  Le;]cishiture  declared  the  true  construction  of 
•this  section  to  he,  that  "When  anv  person,  whatsoever,  hold-, 
Ing  rtal  and  personal  estate,  shall  depart  this  life  intestate  anil 
nfthont  will,  tfw  mid  vAtati,  nul  and  [K'Tsonal^  nhcdl  hv.  eotir^ 
Midered  nn  teoif)  (dto4frfhrr  nf  tJiv  namr  nature  and  upon  the 
liaine  ftotiii;;  ;  so  that  in  case  i/i*  there  being  a  widow  and  chil:^ 
dren  or  child,  they  shall  draw  ecjual  shares  thereof,  unless  the 
widow,  &c.,  &c.     (  Wiitk.  IJiih  ^nS.) 

.  The  meaning  of  this  clearly  is.  that  real  property  is  to  take 
^e  liaiuro  of  personaK  anil  not  ] personal  to  take  tlie  nuture  of 

'V'By.thc  Act  of  17^-,  tor  opening  the  Courts  of  Lawia 
CkorgiA)  (  Wntk.  I)t)f.  -54.)  and  more  especially  by  the  Judi- 
ciary Act  of  17H1>,  (/?>.  -iiH.)  and  all  the  subsef|Uont  Judiciary 
-Aits,  as  well  as  by  other  Acts,  realty  was  also  put  upoi>  the 
Mine  footing  as  persoualty.  with  respect  to  liability  to  satisfy 
judgments  again:it  the  c»wner. 

Land.s,  c(|ually  with  goods,  liad  been  subjected  to  attiichment; 

fcom  the  earliest  colonial  times,  viz:  from  17G1.     (iA.  67.) 

/    "And  in  cases  of  inter-marriage,  since  the  22dday  of  Feb- 

jruary^  1785,  the  rral  cstaft'  belonging  to  the  wife,  shall  become 

VesMdfin  and  pass  to  tlu^  husband,  in  the  same  manner  as  pt^- 

'*9(maf property  doth".     (Pr,  iPij.  22*').) 

,In  1799,  and  again  in  lHO;"i,  the  Legislature  passed  Laws 
U^irhlch  executors  and  jidministraU)rs  are  directed  to  make 
^^^68  in  performance  of  the  condition,  in  bonds  ftu*  titlt.  to 
{Mids  executed  by  their  testators  or  intestates.  Thih  sh(#wp 
^rtiat  the  Legwlaturc  considered  the  title  to  land  to  be  iu  exeeu- 
toirs  and  administrators,  and  not  in  the  heirs  or  next  of  kin. 
•  TBe inference  from  this  section  of  the  Constitution  (1  1777, 
jjtod  from  these  Acts  of  the  Legislature  is,  tliat  in  Oeorgiii.  it 
wf^  ^inc.^f  the  adopting  Act,  reaUy^  with  rjiispict  i<^  descent 
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anrl  'listrilmtion,  as  wdl  as  to  nifn^t,  it*  not  to  all  other  thingt^^ 
had  the  vat  lire  f>f  perHonaliy. 

Tn  EiT«j:laiMK   wo  liavo  soon  that  tho  rnlo  in  Shelly 's  ca^^ 
does  not  apply  to  personalty,  but  only  to  realty ;  and  wliy    'J 
thiy*?    '!>eoan.so  tliero,  as  to  ilo^cmt  and  flhtrihutwn^  the  n;^' 
tnre  of  realty  is  different    From   that    of  pov«onalty- .  Realty; 
deseends  to  and  vests  in  the  heir.     Persona Ity  passes  to  and  v«?a(« 
.in  the  execntor  or  adiiiinistrator ;  and  from  liini  it  is  distrlbn. 
^tcd  1o  the  next  of  kin,  or  applied  Xu  the  payment  <»f  debts  or 
legavies.     Hut  in  any  case,  the  titlr  is  in  liim,  and  har*  to  conic 
,  from  him,  before  it  ean  jro  to  any  bo  iy  e;>e. 

'Hn's  beinc:  so,  in  a  ;j:ift  of  p(»rson:i'ty  t;>  A.  for  life,  with  re- 
mainder to  bis  lieir;-,  it  is  impo^iilbb',  in  Kngland,  to  held  that 
the  pei*^ons  i-ieant  by  the  \vord  bcirs  lake  by  tlc^cc^it.  The? 
must  lake,  if  tbey  t  iko  at  all.  as  jjnr*'hai<i:ry.  'I'Jicy  e^iDW'^ 
take  as  heirs.  *'  An  heir  \r>  he  npon  wliom  the  law  cunts  tht' 
esfafc.  immcJiotolQ  un  the  death  of  tbo  aneestor ;  and  an  es- 
tate so  (le-cen<lin!4  U>  the  heir,  is  eaUeil  an  inhorlLaiice''.  (S 
Bhuh.  <"iMf.  2tn.)  If  the  estate  be  personalty,  tho  Law  doe? 
not  t:ast  it  npcv:!  iju;  hiir,  but  upon  the  pi-rsonal  representative. 

Atj(1  wliui,  in  tin's  respect^  is  true  of  personalty  in  England 
must,  it  would  seem,  in  Georgia  be  tr;u',  of  both  pcrMwdlJ 
an<l  realty. 

If  ibis  be  so,  and  speaking  for  myself,  1  strongly  inciincto 
think  that  it  is,  then  the  rule  in  Shelly 's  ea:>e  ^^uf^  not  adopted 
by  Georgia.  At  the  time  of  the  Adopting  Act,  that  rule  TO 
one  \vhi«di  ^vas  contra ry  to  the  Constitution  and  La\?s  then  ex- 
isting in  the  State. 

If,  bo\ve\er,  the  effect   of  the  section   of  the    Constitution  ' 
and  of  the  parts  of  the  StatiJt(»s  to  whieli  I  have  referred,  )M»,  ■ 
not  suilicient.  to  prevent  tlie  adoption  of  th.*   rule  in  Shell/fl 
case,  it  was  certainly  sufficient  to  make   tho  word  '  hciTB'  in 
that  rule  more  irianageabk? — to  make  it  more  controllable  bj 
other  words. 

Ti)is  word,  in  tho  plural,  is  a  very  stubborn  one,  in  the  E^ 
Jiflh  Law.     According  to  that  Law,  "  male  issue  shall  be  tir      ' 
mittod  befoi^c  female '  •,  aiA  *^  -^We  there  are  two  t)f ^o«b 
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Ica;  in  v\{\v,\\  <lt\^rc(\  llie  trldciit  onl^',  AiM  inhnrit.  (2 
idk.  Cuin.  212,  t314.)  Tin-  word  Ik/hv,  in  Oic  plural,  thcru- 
B,  1110:1  Tis  a  M'lies  of  sin^jrlo,  ist^^atcil  por^tinw,  living  in  po- 
38  of  tiin<'  iJnfrrf  Hf,  if  snocossivc  aii«l  contiguous — a  ticricB, 
rofons  n(»Tiv'  of  \shose  niiit.^  caTi  liiLv  Jfnutfi/,  or  take  c/&- 
Vutivdif.  or  take  ///  nninH'm,  \* 

Fhls*  l>oii)<x  tic  l<';r:il  import  of  the  vsonl,  if  land  l>e  ^jvcii  Ip 
for  Hfr,  with  romaiiKiiT  to  lao  hiiirs  of  hii»  ho*ly^  ^irnuthj  oP 
talhf  t'f  he  dh'rh'il  iinnituj  th(')i\  ov  (tH  tftuntfit  in  f'ommoH^ 
r'^fr  fiiTiMo!,  niiliout  tlur  doing  of  prri-rit  violcucr  to  the 
p3  -*  hrirv',  !h'  .'•:>  construed  a?*  to  (troati'  Ji  Joint  tenimcy,  ora 
luncy  in  tM::iiii'>n.  or  soprtrat'/  tenancies.  The  word  has  k- 
pdadi*  to  ui  MTi  turt:riij  {>('r.-.)ns,  ^^ho  arc  at  least  r''w/./f//i^(^#i- 
^  and  who  rf:!:ino',  thcj'c:')ic,  h«>  //^vVx,  Construction  has  to 
,ke  tho  wr.v.lhci:'.-  im|jo)t  non-'icirs.  To  tlo  this,  It  luimtap- 
'  to  thi?  woimI  ;i  ;ri(:i.{.  d<';^rtM'  of  ft)rec.  Fonrc  is  to  be  Jp- 
t»d  from  •  ?ri| 'i-.-.tid^  r  v.'.'i*:. .  To  t  ftt^ct  the  <»hjcct,  f.lu»r«- 
e,  thij-s'.'  llUl^=t  00  Htronii. 

[n  Geoij^ia,  on  tlu*  contrarv,  tlic  word  hein»  is  one  whieJi 
y  be  ea-ii  V  ciiiu-ilcd.  ft  !;-»  one  wliich  has  no:  rhf  kind  of 
aning  whicli  it  lias  in  Englnnd.  It  does  not  mean  pursonp 
jn  "whor.!  ^'thalatr  «':isis  tlie  estntc,  tiiintediately  on  th<! 
ith  of  the  ancestor".  In  (Jcor'i^ia,  upon  the  death  of  "the 
»Btor",  the  laAv  easts  the  estate  innnedisittdy  upon  nohody  ; 
if  upon  anybody,  ujion  tlie  ]MM>onal  rcprcsintative.  And  h 
is  it  upon  liiiii,  lo  he  adininisterc<I,  (if  th<?re  are  no  dcbtH  to 
jpaid,)  l)y  tVMrilutinn^  to  all  of  the.  twrt  of  kin  of  tho  (h^-  . 
yaedy  in  e(]ii:tl  decree.  This  is  the  j^eiieral  rule.  \n  (Jeor- 
,  therofove,  the  word  heirs  TiniMUS  diHtnbufrea  :  and  the 
ca  distnlniftm  :o(?ans  all  the  nrjf.  if  khi.  Now,  of  perKonp 
istitutint;  next  \)t'  kin,  there  is  always,  potentially,  a  [dunil- 
j  cent ei; ipora.il  ausly  cxistinir.  Therefore,  there  is.  in  Geor- 
V  always  per.sons  :?ii>:n'(iin:jj  to  ^//c*  hyal  vwatmuj  of  thetcrirk 
3ir»\  wh't  ma}' take  jointly,  or  severally,  or  in  eommoiu — 
iflcc,  to.e-.nstriur  the  term  ^i)  as  to  make  thf:se  nie:mt  by  it 
fci^Cy  is  to  do  uo  violenco  t<»  it  whatever. 
bilit*  cc*i"tJi5nly  It  is  not  to  do  much  violence  to  the  term.    He 
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wer^  '•othcrwiso  expn.».sse<r',   '"and   a   less  estate  mcntwned  ' 

wd  HhiltcfV\     Of  course  this  implies,  tfiat  if  a  less  estate  were 

*  mentioned  and  limited",  then  that  was  to  be  eoDf^ideied  as 

oeant. 

Now,  in  a.  gift  to  A.  fur  ////%  remainder  to  tlic  hciri  of  his  ' 
)odv,  a  less  a^tate  than  an  estat^tail  is  mentioned. 

2.  Tli(*  Constitution,  Laws  and  form  of  Government  cstab* 
ished  in  Georgia,  at  the  time  of  the  Adopting  Act,  if  tbey 
ipoke  any  one  tlung  more  than  another,  bpoke  this,  that  men 
>ught  to  l>e  allowed,  more  than  they  had  been,  to  do  at;  tHcy 
please ;  that  private  Ifterty  is  a  g(X)d  thing;  and  therefore,' 
ixf^t  every  construction  should  rather  be  in  favor  of  .such  lib- 
ijj  than  against  it. 

•  It  follows,  that  a  private  man's  ^-ishes,  intentions^  wei'e  to 
)e  held  sacred,  unless  clearly  against  Law. 
■'  Now,  when  a  man  reives  an  estate  to  A.  for  life,  with  re- 
ludnder  to  tlie  heirs  ^'1*  -lis  biwly,  is  \i  ckicr  !-;••  he  intcncfe 
I6mctlung  forHdden  by  Law,  an  ebtate-tiiil '.'"  .'  -il  r,  is  it  not 
jrctly  clear,  tli,;i  he  intendi?  v.iiat  i;;  not  forl)!;^^;  i  Liiw,  an 
estate  for  life  only  in  A.,  with  remainder  to  others,  as  puf- 
;jhascrH  ? 

,'  8.  Especially  when  we  remember,  *'  That  if  the  words  will 
afear  two  scnsep,  one  agreeable  to,  and  another  again&t  Law, 
ihat  sense  shall  be  preferred,  which  is  most  agreeable  thereto''. 
;.  4.  The  Act  in  relation  to  the  limitation  over,  of  estatesj,  pass- 
ilQ;this  year,  1854. 

^..'.tPliis  Act  declares,  that  limitations  over,  ''after  the  death  of 
dM>4}rst  taker,  upon  his  or  her  dying  without  heirs",  &c.,  '^shall  • 
]j0  held",  &c.,  'Ho  mean  a  definite  failure  of  issue  ;  that  is  to 
||L^/- a  failure  of  ictsueor  heirs,  atthtt  time  of  the  de'.uJi  of  the 
'^  taker. 

■i  This  implies,  that  the  word  heirs,  in  the  expression  ''  dj-ing 
vkhout  heirs",  is  to  be  un<lerstood,  in  the  sense  of  chihhen  or 
iwcwdauts,  living  at  the  time  of  the  death  of  the  first  taker ; 
ttid:ficirtlier,  that  if  at  that  time,  there  be  su  •'.  children  or  dc- 
i|(Bii3»nts  living,  they  shall  t^ikc  as  purchasers. 
*^:How  this  Act,  equally  with  the  Act  of  1821,  is  an  Act  of 
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more    ornriiviclioii  — * ;    :i   l("^v;i;itiv('   <lec1:ir:tiii;ii  of  what  the 
liCgishituro  tl<N^ins  tlit*  Law  alroridy  to  he. 

Upon  lh<'  wliolc,  rlirrrfV)Vf\  T  :mi  not  .^;iti?fic'.l  that  (Jcv.»r»ciA 
over  adopted  tlic  rnlo  in  Siiolly's  case. 

3.   If  she  di'l,  il  is  not  worth  whiK  to  |)rn:i<MMU«*  tluMuquirj, 
as  to  AvhctluM- s!k^  has  modilicd  tlic   riih»  hy    lo^iMation,  aiitet' 
quiCDt  to  thi'.  ndnplioii.      Tliat  lias  ah'cady  he(.*:i  sufficiently  <loiif»  . 
for  th(  8.'  c:is<^-N. 

Tl;c  goncral  conchision  is,  that  thi^  dofeudauts  in  error  lake 
as  piirchusc»r8 ;  and  tliat  lh(!  jivl^nients  of  tl)«>  Court  ho'ow,  «o 
declaring,  o:i^ht  to  Ix'  affirnuul. 


No.  Tl>.  — .li'ni'.MiAir  WyciIVJ,  plaintiff  in  orror  vx.  MATTHHW 
H.   MviJH'K.  dofrndant  in  onori 

'}  1. 1  Hy  (>T  TM-.t- fjt'j»i«l:itiou.  thU  r,nir:  is  n-tiiiinjiJ  ■•  ,)  luMrar.d  ili»U«nni^ 
iijK)n  iua{t4;i-n  ''oiiL'niicfl  in  iiio  tr;r]>i.ri|)l  oi'llio  r. 'urd.  u'lii  not  oihcrwiicr- 
\riii  w'itni  iht;  i'li-i-i.  <il'  itif>  Ctuxit  in  low  :>p)K.niT>  i^-.  oprtUlivitti  ti)  tfait 
Iraii-i  vint.  *i>  tlw  «•:!»  \  J-al  il  **i»iil.-.ins  :i  trr.r.  (>>i:iiiiilil]r:iti()ii  of  tlio  rciTOjll, 
in  till-  •'.:-■(  riijit  ii«  !«-,  npiu  \hv  h*.ni'lv.-.\  It^-Sor*-  us.  >.iu'li  r.*«'onrj::ij'tl»'' re- 

•  ccivfti  MS  ii.'-<^«r.:itini  il.t-  <'.ii-<  iMrvontlv. 

te**      fi.1  All  lulintft.sion,  j;i;nlr  i>y  :i  |»rinripiil,  afftT  llu*  rcl;i;ion  ^i-^twcen  Wm  *■!     * 
J  .  ■  his  Mint;-  !»:i.-«  iriiiiin.iitM.  L^  iidl  bimliii;'  mi  ilw.  Mi.urity.     I»ut  IhUrnlodMi 

fiol  a])j>iV  to  II  rjMr  \\\n  i\:  wTii-  ,v1m  1;:i-.  liclil  tlu*  oHicc  ot*  Sin  riff,;  Is  t«W  * 
for  itii.-i-oniiart.  or  urnli.''t  nf  iJiit  v.  ".  'lilo  hi  otli<M;.  :iii«i  {hv ni'u'  id.iiuitK' aK^P- 
luU',  a;r.nH'l  him,  lj!'\:nst!  hi-t.iil.-.  to  ii]iiM.:ir:ui<i  sliow  »-;iu?i-  why  it^fhouldnli 

•  be  iUmv.    The  liafMlitv  <.'t  hi-  -.it'iirifii's  lt-  thi-n:  fis«»li  jii»t  hr  thraiiorilTp^'*' 
■^    iniftMoi),  but  U\  \\l*  failiin.  i(»  account  Ibr  misconduct  or  uc^fleot  vf  Jmft> 

while.  h<>  wa.-^  in  oiXivv.  Id  .-iich  ca.'-:c,  loo,  as  the  Law  f.iiitinucjt  tUe  rMpii^, 
sibilitv  ol'th*'  Sheritrio  a  rijh\  ;»rn.T  lii.s  Utiji  has  vxnlrtil,  tUi'  rt'liitioB  rf 
prinoipni  ami  siirvt;,  is  n>ntiuiir«!  ^'-fAi-^.-n  liim  itnil  his  MV.iiritivtf,  ^i^alflll 
Irausaction  in  which  in-  U  'iia«li»  re^mmsihle.  ■    '•  • 

!:t.  I  Thf  liahiiitv  t»t'  ilic  SluTitf  ibr  'JO  per  rent.  iiiiercMt  oa  Iho  ntBOvBl  'alP^ 
Icctod  hy  liiiii,  uhun  fiveil  )>\  a  proicediDi;  iindvr  tht>  Act  at'  Idil,  ^fipgi 4 
it  wcte,  in  tiio  ...itun-  ul'  .i  jii<l^'moMt.  auii  not  f>trii:Uy  ut'  h  poiuiUj,  ^^' 
((ii>lf.'in[)t.  nmst  iM'  roiisidt?: --l  :i ,    tna  of  lh(^.liua<!biiiii  hi  (he  COntTMl,  ^tlN^  '. 
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bond  was  given  hy  himself  and  8uretie3  ;  and  an  action  on  said  bond,  for 
the  same,  maj  he  maintained  against  the  principal  and  said  surutios. 

Debt  on  bond.     In.  Marion  Superior  Court.     Tried  before 
udge  IvERSON,  August  Term,  1863. 

Gallon  Rr  Tjockett,  as  Sheriff  of  Miirion  county,  gave  bond, 
rith  Jeremiah  Wyche,  a.s  one  of  his  sureties.  Matthew  II. 
lyrick  brou«;ht  suit  and  obtAincd  judgment  and  execution 
gainst  Sarah  Estes,  in  the  Inferior  Court  of  Marion  county^ 
rhich  execution  was  placed  in  the  Sheriff's  hands  for  colleo- 
ion.  Subsequently,  the  court-house  of  Marion  county  was 
turned,  and  witli  it,  many  of  the  papers  and  records  of  the  Infe- 
lor  Court.  At  the  November  Term,  1848,  of  the  Inferior  Court. 
f  Marion,  :i  (;opy-doclaration,  f)rocess,  confession  of  judgment, 
adgment  iu\df,fa,  in  the  case  of  i>fvr?c*  vs,  ftVf'^,  being  pre- 
ented  to  the  Court,  the  following  order  was  passed :  "  It  appear- 
Ag  to  the  Court  that  the  foregoing  is,  in  substance,  a  copy  of  an 
riginal  writ,  judgment  and  execution,  that  islo?t,  or  destroyed 
J  fire,  when  the  court-hoiLse  in  said  county  was  ])urnt :  Or- 
^ered^  that  the  said  copy  be  established,  in  lieu  of  the  original, 
0  loBt,  as  aforesaid,  and  that  the  same  be  taken,  held  and  ex- 
eated,  as  and  for  said  originaL^,  so  lost".  No  entry  of  sor- 
\o9,  by  the  Slieriff,  appeared  in  the  copy  established. 

At  November  Term,  1844,  a  rule  nisi  was  taken  against 
lOoketty  former  Sheriff,  requiring  him  to  show  cause,  at  the 
At  term,  why  he  should  not  pay  over  the  amount  of  the  /. 
8.  of  Myrick  w.  thtem,  collected  by  him.  At  May  Term, 
8<^  no  cause  being  shown,  a  rule  ab8olut<;  was  granted  ■ 
gfinBt  .the  Sheriff,  requiring  him  to  pay  over  the  amount  of 
hijE./a.  immediately,  with  the  additional  sum  of  20  per  cent 
tfr-ORntftn,  from  the  date  of  his  notice  of  his  liability. 

The  present  action  was  for  the  use  of  M.  U.  Myrick,  against 
ieremiah  Wyche,  one  of  the  sureties  of  Lockett  on  his  official 
llid.  On  the  trial,  the  plaintiff  offered,  in  eridenoe,  an  ezem- 
idltitido,  under  the  seal  of  the  Inferior  Court  of  Marion 
ilpilgf^'  of  tho  case  of  Myrick  v$,  J^iCm,  showing  the  papers 
•  tist.  lit.  T« 
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cstablisheil  as  aforesaid,   and  the  order  establishing  them,       ^i- 
above  set  fortli.     To  this,  counsel  for  Wychc  objected,  on  t.^)* 
groimd  that  the  order  established  no  process,  service  or  contV^ 
won  of  judgment,  and  that  the  judgment  was  therefore  vi^ij; 
The  Court  overruled  this  objection,  and  defendant  cxceptedL . 

Tlie  Coiu't  charged  tlie  Jury,  that  the  rule  absolute,  ngtiinM 
the  former  Sheriff,  was  pn-sumpUve  evidence  against  the  su/^- 
,ty ;  ajid  that  unless  such  presumption  had  been  rebutted,  thej 
must  lind  for  the  pljjintiff  interest  on  the  principal  smu,  at  tie. 
rate  of  '^0  per  nrnf.  prr  annum.     To  this  charge  defendant 
^^3f:pci)ted. 

Defendant's  counsel  asked  the  Court  lo  charge,  that  if  the 
declaration  and  process,  in  the  case  of  Mtjrivk  V8,  EnteSy  had 
never  been  served,  then  they  must  find  for  the  defendant.  The 
Court  refused  so  to  charge,  and  defentlant  excepted. 
•  Dci'ondant's  counsel  refjucsted  the  CcKU't  to  charge,  that  the 
order  of  the  inferior  Court,  establishing  the  original  writ,  judg- 
ment and  execution,  was  no  evidence  of  there  ever  having  been 
a  veidict  or  c»»nfeis^iun  of  judgment ;  and  tha.  if  there  w.*u«  no 
Huch  verdicL  or  confession,  the  Jury  nmst  finfl  for  defendant. 
The  Court  refused  so  to  charge,  and  defen<«;iut  excepted. 

Other  e'xceptions  were  filed,   but  on  these  alone  has  error 
bocn  assigned  in  this  Court 

JJlanfokd  k  l'KAwroRj»  and  E.  II.  Wokbkli^,  for  plaintif 
in  error. 

.    B.   UiLL,  for  defendant  in  error. 

Judge  BiSNNlNd  iiavluf^  been  formerly  of  coun^I  in  tkj^ 
case,  did  not  pi^cside. 

By  the  Court — Staunks,  J.,  delivering  the  opinioD. 

:  [1;]  It  i8  first  insisted,  in  this  case,  that  theprderof  t(|el*: 
fi^or  Court,  establishing  the  record,  in  the  ca^  o£  Mci^0 
M*  Myrick  vs.  Sarah  JEiies,  which  had  been  AettnjVdJty.^  . 
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bamin^  of  the  court-house,  wart  no  eridoucc  agaiiiet  Wyche, 
the  Fccurity:  inasmuch  a  a  the  judgment  was  void^  there  bciiig 
no  process  attached  to  the  wTit,  an<l  no  verdict  or  confession  of 
judgment. 

We  find  by  that  ordtT,  that  tl»e  ori^^inal  writ,  jndgVnent  and 
execution,  are  therein  recognized  as  liaving  been  lost,  and  & 
a  copy  thereof  was  thereby  eHtablishe<l.  If  it  were  necessary, 
we  think  that  in  such  :i  case,  it  might  very  properly  be  intend- 
ed, that  by  original  writ,  petition  and  process  were  meant,  as 
they  n^4ualiy  go  t<^gether  in  our  pnictice  :  and  thus,  the  process 
might  be  shown  to  liave  been  established. 

But  we  place  tlie  point  upon  another  an^  more  satisfactory 
ground.  By  the  Act  or;i;anizing  this  Court,  ^e  are  required 
.**  to  hear  and  determine  upon  matters  contained  in-  tlie  trans- 
cript of  the  record,  and  not  otherwise".  On  looking  to  that 
0ource,  upon  which  we  are  thus  made  to  depend  for  the  facts, 
wc  find  that  the  order  oF  the  Court  to  which  we  have  rcfeiTcd, 
is  j)reeeded  by  a  petition,  process  and  confession  of  judgment, 
judgment. /. /</.,  levio>J,  &c.,  and  the  Clerk  who  seniLs  this  re- 
cord to  us,  certifies  that  it  contains  a  true  exemplification  from 
the  record  of  liis  Court  in  the  case  of  Matthew  //.  Myrick  t>«. 
Surah  Eit4^9.  Wc  must  pow  receive  the  record,  as  showing 
that  process  was  issued,  and  also  confession  of  judgment.  And 
88  tp  these,  the  point  is  thas  settled. 

It  is  true  that  no  return  of  service,  of  the  petition  and  pro- 
5^688,  in  that  case,  appears,  by  the  record,  to  have  been  nvade.  ^ 
.But  this  defect  is  cm*ed,  after  confession  of  judgment,  (which 
IB  tantamount  to  a.  verdict.)  (A  Annej  ch.  16,  «(r.  2.  1  Ch, 
PL  723.  Tidd,  Pr.  927.)  And  especially  by  virtue  of  tW 
Statutes  of  Jeofails.  {Tidd,  Pr.  i^U.  Wilson  vs.  Niehoh, 
16  Simp.  566.     Smith  and  another  v»,  Taylor  and  Wife.     11 

g  [2.]  The  i\ext  position  assumed  by  plaintiff  in  error  is,  that 
rtbe  order  absolute  against  the  Sheriff,  (Lockett,)  was  not  prop- 
er evidence  to  bind  Wyche,  the  seeurity,  because  it  rested  on.  ■ 
aA  admission  of  the  priucipa],  after  his  \x^tia  of  oflGieo  had  *cx- 
»*jnre^.;  and  no  admission  made  bjr  such  prinQvptl,  %StJ^  ^«  tf^s^ 
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tion  between  thein^  of  principal  and  security  has  terminated, 
should  be.  allowed  to  bind  the  security. 

The  principle  st4ited  in  the  latter  part  of  this  proposition, 
may  be  conceded,  as  a  general  rule,  to  be  correct ;  but  it  is  not 
applicable  to  this  case,  for  two  reasons :  1.  The  mle  was  not, 
in  point  of  fact,  made  absolute  by  virtue  of  the  Sheriff's  ad- 
mission, but  because  of  his  failure  to  appear  and  show  cause 
for  what  otherwise  appeared  official  delinquency,  occurring 
while  lie  was  regularly  in  office,  and  the  relation  of  principal 
and  security,  was  confessedly  subsisting  between  himself  and 
Wyehe.  2.  By  our  Law  a  responsibility  of  this  officer  to  the 
"  order  and  rule  of  the  Court",  as  to  all  matters  pertaining  to 
the  discharge  of  his  duties  while  in  office,  continues  after  the 
term  of  his  office  has  expired.  We  are  inclined,  therefore,  to  ' 
hold  that  the  relation  of  principal  and  surety  continues  between 
the  Sheriff  and  his  securities,  in  the  case  of  such  a  proceeding 
against  him,  quoad  that  transaction. 

[3.]  The  liability  of  the  Sheriff  for  20  per  cent,  on  the 
amount  collected  by  him,  was  not  created  by  the  rule  absolute, 
as  supposed,  and  is  not,  therefore^  in  the  nature  of  a  penalty, 
(as  for  contempt,)  for  which  the  surety  ip  not  responsible. 

The  liability  in  this  case  has  been  fixed  by  a  proceeding,  un- 
der the  Act  of  Dec.  11th,  1841.     That  Act  declares,  "that 
from  and  immediately  after  the  passage  of  this  Act^  that  whcB- 
ever  a  rule  absolute  shall  be  obtained  against  any  Sheriff,  Cor- 
oner, Justice  of  the  Peace,  Constable,  Clerk  of  the  Snpenixr  or 
Inferior  Court,  or  Attorney  at  Law,  for  the  payment  of  mo- 
ney, when  such  money  shall  not  be  promptly  paid,  that  silflh 
demand  shall  thereafter  draw  an  interest,  at  the  rate  of  20  per 
cent  per  annum''.     (Cobb's  N.  i>.  579.)     By  this  Act  it  is  6k- 
Tious  that  the  Legislature  has,  as  it  were,  gi^en  to  tbe  role  ab- 
solute, in  such  a  case,  the  character  of  a  judgment  wlkich  10  W 
.  bear  interest  at  the  rate  of  20  per  cent.  &c.    The  Act  doeviMI  ' 
provide,  that  upon  the  Sheriff  failing  promptly  to  pay,  he  abd^ 
be  punished  by  haying  to  pay  such  amount  of  interest,  or  Aitl 
''he  shall  be  compelled  to  pay  the  same*',  &c. ;  bat  it  deAxim* 
that  jtjiereafter,  ''Meh  demand  shaUdlfViifiaii  intei^t,  at  tir    ' 
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•»te  of  26  per  cent,  per  annum".  The  payment  of  this  inter- 
istj  therefore,  is  made  an  incident  of  Law,  and  cannot,  proper^ 
y^  be  considered  alone  m  the  character  of  a  penalty,  for  offi- 
cial misconduct.  * 

The  liability  which  is  thus  cast  upon  the  principal,  by  effort  * 
>f  Liaw,  must  be  considered  as  one  of  the  incidents  t<)  the  e<Mi- 
;Tact,  when  bond  was  given  by  himself  and  sureties,  for  his  pnh 
per  dischfurge  of  official  duty. 

Judgment  affihned. 


Uo.  74. — Jaii¥8  II. ,  Ranby,  plaintiff  in  error,  w.  JoH^  N. 
McRak,  defendant  in  error. 

[l.]  Where  tiie  jadgroent  is  entered  up  for  a  larger  amount  t|^  the  vcrdiet 
or  ^onfeFKiQn,  tlic  irregularity  may  be  cured,  provided  the  plaintiff  will 
remit  the  excess. 

(2.]  Id  England^  if  suit  he  brought  upon  a  joint  contract,  ii'.bQth  parties  are 
aliTe  and  within  the  realm,  they  must  both  be  sued ;  and  judgment  casMl 
be  rendered  against  one,  until  the  other  is  prosecuted  to  outlawry — aUHr  in 
this  State,  under  the  Act  of  1820. 

{3.3  A  defect,  apparent  on  the  record,  and  which  woi|ld  be  gogd  in  arrest  of 
j«4^ent,  is  DO  ground  for  setting  aside  the  judgment,  elcren  years  .after 
ttf  rendition. 

4[4.]  Pwties,  by  consent,  express  or  implied,  cannot  give  jurisdiction  to  the 
Cov^,  as  to  the  person  or  the  subject-matte^.  It  i^ay  be  waived,  how- 
fTiTy-  as  to  the  ]>ersoD,  so  far  as  the  rights  of  the, parties  themselves  are 
IMWCiacd ;  bnt  not  soas  to  prejudice  thurd  persons. 

*[6.]  *tht  Dmissioh  to  allege,  in  the  declaration,  that  the  defendant  resides  in  tbe 
•eevBlj  where  the  suit  is  brought,  is  aipendable ;  may.be  waived  by  ple^d-. 
Img  10  the  mtrhfl ;  is  cured  by  verdict  ar  confcssioo  -,  is  not  good  ip  arrest  ef 
Juiflgteni ;  aad  eannot  be  mode  available  in  the  Snprenjt  Court. 

. '    • 

Mbticte^tb  8et  aside  judgment.    Stcirarl  Superior  Oourt .     Be- ' 
firim  by  Judge  lyiRdOK,  October  Tem,  i858. 
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In  March,  1840,  John  N.  McRac  brought  sdit  in  Stewart 
Inferior  Court,  agjiinst  Juines  II.  Riinoy  and  Willijim  V.  Ra- 
ney,  upon  a  joint  i-ontract.  Tlio  doclarallun  did  not  allege 
that  either  of  thcni  resided  in  the  county.  Tlie  Sheriff  re- 
turned service  upon  Janie:^  II.  llaney ;  and  inmiediately  below 
this  service,  was   this  entry :   **  William  V.  Haney   not  served, 

April   14th,  1840.     Sh'ff";  witlmut  the  name  of  the 

Sheriff.  James  II.  Raney  appeared,  and  j>leade<l  tlic  general 
issue  and  payment.  Upon  the  trial,  he  confeswed  judgment, 
and  apj)ealed  to  the  Superior  Court.  !i!  tlitit  Court,  at  No- 
vember Term,  1842,  James  V.  I *.iMey  a;:ai!i  eonfr'Stfed  judg- 
ment to  the  plaintiff. 

At  April  Term.  1858,  James  V.  Ilaucy  moved  the  Co'.irt 
vacate  am.1  annul  the  judgments  :  1st.  Bee;ujsi' tlio  suit  v 
on  a  joint  contract,  and  Wm.  V.  Raney  not  being  served,  andH 
no  proper  return  being  made  as  to  him,  the  suit  abated  an<3 
the  judgment  was  void.  '2d,  Because  the  judgment  eonfes8ec3 
was  for  ?221  ,'*,'„,  and  the  judgment  entered,  is  for  a  largcap 
amount,  viz:  221  ,**,j^y.  On  motion  of  plaintiff's  counKel,  a  re?  — 
mitter  was  entered  for  the  excess,  and  tlic  motion  to  vacate  tbe 
judgment  refused.     This  decision  is  as.-»igned  :i^  error. 

TnOMAS  &  DowNTNiJ,  for  plaintiff  in  error. 

M.  J.  WklbOun,  for  defendant  in  error. 

By  the  Court — liUMPKlN.  J.,  delivering  the  opinion. 

An  action  of  assumpsit  was  brought  in  the  Inferior  Court  of 
Stewart  county,  in  1840,  by  John  N.  McRae,  against  James 
H.  RaTiey  and  William  V.  Rahey,  on  a  joint  note  of  the  dfr, 
fendants,  for  3-21  ^^^^f^,  It  was  not  alleged,  in  the  writ,  thit 
either  of  the  defendants  resided  in  the  county.  Jamea  H. 
Raney  jjone  was  served.  Immediately  following  the  endoiM^ 
ment  of  service,  on  the  declaration  on  James  11.  Raneyj  kj 
Robert  Reeves,  Sheriff,  is  the  entry :  *'  Wm.  V.  Ranej  not' 
Berved.  14th  April,  1840'* ;  the  Sheriff's  ijame  not  being  sab- 
scribed. 
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•  James  11.  Rarioy,  tlie  defendant  who  was  served,  appeared 
Bnd  filed  the  plea  of  the  general  issue  and  payment ;  and  at 
the  trial  term,  confessed  jud;^ment  for  the  debt,  with  cost  of 
Bait.*  lie  entered  an  appeal,  in  his  own  name,  to  the  Superior 
Court,  giving  one  Bryant  Rosh,  as  his  security.  On  the  ap- 
peal trial,  in  July,  1S42,  he  again  confessed  judgment  for  the* 
whole  amount  of  the  plaintiff's  demand. 

At  April  Term,  185:5,  James  II.  Raney  moved  the  Court  tp 
Tacato  the  judgment  rendered  against  him,  because  ho  and 
Wm.  V.  Raney  were  sued  together,  as  joint  obligors,  and  •  ho 
alone  wan  served,  and  that  his  co-defendant  was  not  served; 
nor  did  the  Sheriff  return  as  to  him — that  he  was  not  to  bt) 
found.  And  further,  because  said  judgment  wjis  entered  up  ' 
for  a  sum,  other,  and  diflerent,  and  greater,  than  the  confession 
was  for. 

[1,]  As  to  tin'  variance  between  the  judgment  and  the  cbh- 
fession,  of  GO  cents,  tliat  is  cured  by  the  remitter  voluntarily     * 
entered  by  tluj  plaintiff,  and  retpiires  no  further  notice.     The 
maxim  dc  miniirtis,  if  rver  to   be  invoked,  should  !)e  applied 
on  this  occasion. 

£2.]  In  England,  in  a  suit  upon  a  joint  contract,  if  the  facts. 
do  not  Jippear  from  the  plaintiff's  writ,  that  the  otheV  joint 
contractor  is  within  tlie  realm  and  in  life,  the  defendant  must 
bring  it  befor«;  the  Court  by  a  plea  in  al>atement.  If,  how- 
ever, the  facts  are  disclosed  by  the  plaintiff  himself,  that  the 
oliher  joint  contractor  is  alive  and  within  the  jurisdiction  of  the 
Court,  then  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment, or  take  advantage  of  the  defect  by  writ  of  error.  Then, 
to  avoid  the  consequences,  the  plaintiflT  is  compelled  to  prdse- 
cute  the  other  joint  defendant  to  outlawry.  (1  Chittys  PL 
t^  f.  27,  marg.  29.  1  Saunders  Rep,  290,  291,  notd)— 
II19  Statute  of  this  State,  of  1820,  was  intended  to  relieve 
parties,  plaintiffs,  f  K*om  this  proceeding ;  and  in  lieu  of  it,  it  pro^ 
^es  that  if  the  Sheriff  returns  that  the  other  joint  contractor 
U  nintto  he  found,  the  plaintiff  may  proceed  against  the  party 
itmd;  (CW6'« />^6««,  48  V5.) 
i'tn  the  case  before  us,  it  appears  that  both  bf  the  joint  con-. 
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tractorri  arc  alive,  for  Ijotli  arc  sued.     It  not  being  alle^ 
however,  in  the  deciuration,  that  either  of  the  defendantA  1  IsL 
in  the  county  vfhcrc  the  suit  was  brought,  it  may  be  q  ^mje$. 
tionable  whether  tlie  onus  is  not  upon  tho  defendant,  to«l^^|^ 
by  his  plea,  that  the  defendant  not  served,  is  alive  and  sut^'^J^, 
But  waiving  this  point,   and  adopting  the  suggestion  of  Cukw- 
rencc,  J.,  in  Smiih  vs.  Torrance^  (2  Taunton  Rep,  256,)  tiii 
persons  sued  \u  linng,  are  presumed  to  continue  alive :  aad 
passing  by  the  furtlicr  fact,  that  the  appearance  of  James  J/. 
Raneyaiid  pleadiijg  and  cc»nfcssing  judgment  on  both  triab,iB 
both  Courts?,  r/iay  amount  to  a  waiver  of  want  of  any -proper 
return  a«  to  William  V.  llaney,  we  come  to  the  inquiry: 

First.  As  to  li»c  judgment  rendered  in  this  ease.  Is  it  void 
Or  voidabh:  oidy  ?  It  Ls  not  a  void  judgment.  The  Court 
which  gave  it,  had  jurisdiction  both  of  tliti  person  of  the  de- 
fendant, and  the  subject-matter  of  suit.  And  the  defendant, 
agjiinst  wliom  the  judgment  was  rendered,  wju  legally  scrred. 
It  is  an  /TA^rtrf/w.'f  judgment  only  ;  and  tho  error  is  one  whiti 
couhi  have  l)eou  taken  advantage  of,  hy  motion  in  arrwt  of 
judgmcMit.  N (me  was  made.  Is  the  motion  of  1853,  olcrea 
years  afterwards,  to  set  aside  the  ju<!guient,  not  for  want  »»f 
service  of  the  other  joint-con trax3tor,  or  of  jurisdiction  in  the 
Court,  anything  else,  in  effect,  but  a  motion  in  arrest  of  judg- 
ment? 

But  the  defendant  comes  too  late  for  this  purpose,  lie  hid 
his  day  in  Court.  Why  did  he  not  avail  himself  of  it !  T* 
countenance  a  practice  like  this,  would  be  to  oncoumge  Ih 
grossest  laches.  Parties  die ;  witnesses  die  or  move  off:  tfi 
yot,  at  this  late  day,  it  is  proposed  t^»  vacate  a  judgment  fbr> 
defect  apparent  upon  the  record,  and- which  would  have  beet 
good  in  arrest  of  judgment  at  the  time  it  was  rendered,  ekvtfi 
years  previously  !  And  this,  too,  at  the  instance  of  a^pillf 
who  had  been  regularly  sued  and  serred,  and  who  pledMti 
'the  merits,  and  confessed  judgment  on  both  triak.  . 

[3.]  If  the  error  complained  of,  was  not  appsreBt  oq  tk  i^ 
cord,  and  consequently  not  good  in  arrest  of  judgiBent;  or^ 
the  party  liad  not  bec^n  served,  and  oonaequeiitlj,  feofi  tUftit 
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Other  cause,  liad  not  kul  his  day  in  Court,  the  rule  would  be 
difiercht. 

[4.]  But  His  further  insisted,  that  this  judjrmcut  is  a  nullity, 
for  want  of  jurisdiction  in  the  Court  to  ;xivo  it.  And  this  ex- 
ception is  tonnded  <vn  ihi-  fact,  that  this  dcclai"ation  docs  not 
aver  that  thb  defendants  resided  hi  Stewart  comity. 

Parties  cannot,  by  consent,  whetlicr  express  or  implied,  con- 
fer jurisdictioii  over  the  suhject-iuatter.  Titles  t<>  land  must 
be  trictl  in  the  Superior  Court,  and  in  the  county  where  they 
lie^  But  it  is  otherwise  as  to  the  person.  The  prorision  in 
the  Constitution,  fixing  the  residence  of  the  defendant,  as  the 
place  of  trial,  guaranties  a  personal  privilege,  which  may  be 
WAived,  so  far  as  the  rights  of  the  parties,  thonisclves,  are  con- 
tUmeil ;  but  not  so  as  to  prejudice  third  persons.  And  I  speak 
what  I  know,  when  I  say  that  the  opinion  of  this  Court,  iir 
The  Central  Bank  of  Georgia  against  Crih^vtij  (11  Ga.  Rep. 
41S8,)  was  not  intended,  nor  so  understood  at  the  time,  to  be  in 
ebr^ict  with  this  principle.  At  the  close  of  that  case,  my 
Brother  Ni^bet  puts  that  decision  upon  the  proper  ground, — 
$6  Bays :  "  The  Bank  is  a  public  corporation — ^its  funds  belong 
Itlj:  the  State — all  the  people  are  interested  in  them.  The  Leg- 
Uature  has  made  it  suable  at  Milkdget^iUe.  Keasons  of  pub- 
fio  policy  require,  that  it  should  bemed  there  alane^  which  rea- 
waoBdo  not  apply  with  the  same  force  to  individuals"'.  It  was' 
&tike  reasons  thus  stated,  that  this  Court  held,  that  the  Bank 
oailQd  not  waive  jurisdiction,  and  submit  to  be  sued  in  Muscogee, 
iiafeead  of  Baldwin  county. 

'1<^1  Besides,  the  omission  in  the  plaintiff's  writ  was  amend- 
aUfr  at  any  time,  'r  It  was  waived  by  pleading  to  the  merits;  H 
iirMved  by  the  confession  of  judgment.  It  would  not  be  good, 
idli'tBoCioDy  in^arrest  of  judgment ;  it  cannot  be  made  available 
i|»^1iu8  Court. 

^:- 
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No.  75. — Thk  Ixfi-hiou  Coirt,  for  the  use  of  Davtd  L.  Pitts,.^^, 

Guiirdiau,  cS:c.,  plaintiff  in  eiTor,  i'«.  Lemuel  Cherry,  do . 

fcndant  in  error. 

[1.]  A  wi^nl,  in  <^Jrrir;ri:i,  liaf  the  rglit  !o  flio«»f>(.'  his  own  jninnlinn.  on  arriv- . 

inj;:  iit  flu- ftcr^.' ()f  li.Mirtcon — ^jul'jrt-t  to  (he  ri^'ht  oftlu*  nrdinnn- to  nfi:?-      i^, 

\\\A  hjui:  tlon.  if  (ho  priiriicm  l.i'  unwise  :in»l  iniprovidcnt. 
[a.]  Th«!  nes\  jiuanlijin.  howc  vol',  taiinoi  be  n]i]iointe(l  until  the  lottery  of  tlw^^ 

fornurjiiiinJiiin  nre  n  vokeii. 
[a.]  To  -iis'iiin  i'.  sail  l'>  the  new  Iv  :i|>iu)inte(l  jruanlian.  uj-on  the  bouti  of  tL::  e 

fonner  j,'u;'.nri.ni,  in  wliii-h  :»  h^-iuli  ff  tlie  bond  i.-  jillvireil.  \\\  not  payiti^ 

over  liiul  lUlivi'iinjr  liie  properly  i»f  llie  wanlto  the  pluintiiV.  >('nii'  ileinai&fl^ 

Ly  i.ini.  «h».nid  lie  i)roM'n. 

Debt,  ill  Mus(;o;ree  Superior   Court.     Decision   by  Judge 
IVKR.so.N,  May  Term,  1854. 

Lciaui4  Cherry  was  appointed,  l)y  the  C«)urt  of  Ordinary  rf 
Musco'Qree  county,  the  guardian  of  Robert  CheiTy,  a  minor.— 
The  minor  removed  to  the  county  of  Pulaski,  and  in  that  coun- 
ty, upon  his  arrival  at  the  age  of  14  years,  made  choice  of  Da- 
vid L.  Pitts  as  iiis  guardian,  wlio  vas  appointed  by  the  Onli- 
nary  of  that  county,  and  gave  bond  as  guardian.  At  May 
Term,  1850,  of  the  Court,  of  C>rdinary  of  Muscogee,  a  rule 
ni»i  was  granted,  recithig  the  appointment  of  Pitts  as  guar- 
dian, and  charging  the  default  of  the  former  guardian.  Cherry^ 
in  not  making  returns ;  and  calling  upon  him  to  show  cause, 
at  the  July  Term,  why  his  letters  of  guardianship  should  not 
bo  revoked.  No  cause  being  jshown,  at  July  Term,  18o0,  the 
letters  of  Cherry  were  revoke<l,  and  set  aside. 

In  April,  1851,  the  Inferior  Court,  for  the  use  of  Pitts» 
as  guardian,  brought  suit  against  Lemuel  Cherry,  on  lui 
bond,  alleging  the  foregoing  facts ;  and  for  breach  of  his  bond^ 
charged  simply  the  receipt  of  a  negro,  notes,  and  various  sums 
of  money,  for  which  he  had  failed  to  account.  No  demand  fM 
averred. 

On  demurrer,  the  Court  dismissed  tlie  declaration,  and  thit 
decision  is  assigned  as  error. 
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Inferibr  Court,  for  the  une  of  David  L.  Pitts,  r«.  Lemuel  Cherry. 

Judge  Bbnxtno,  having  been  of  counsel  in  this  case,  did  not 
preside. 

I>OWNiN<s  for  plaintiff  in  error. 

JoNK:*  &  JoxE."^,  for  defendant  in  cn-or. 

Bf/  ilui  Court — Staknes  J.  delivering  the  opinion. 

[1.]  By  analogy  to  the  Common  Law  rule,  which  was  estab- 
liahcd  in  cased  of  guardianship,  in  Hocnge^  it  has  been  settled, 
generally,  tliat  a  minor  may  choose  his  own  guardian,  at  the 
age  of  fourteen.  (Co,  Lilt,  12:3.  1  Blavk,  Com.  461.)  We 
are  prepared  to  admit  this  rule  as  of  force  in  our  State,  with 
the  (lualification,  that  this  discretion  may  be  so  far  controlled 
by  the  Ordinary,  that  he  may  refuse  his  sanction  to  an  unwise 
0^  improvident;  selection. 

[2.]  We  accordingly  think,  that  the  infant,  in  this  case,  bad 
the  right  to  make  choice  of  his  guardian  when  he  did.  This 
right,  however,  has  not  been  exercised  in  the  proper  way. 

In. such  a  case,  the  new  guardian  cannot  be  appointed  until 
ihe  letters  of  the  first  guardian  are  revoked.  There  would  be 
two  guardians  of  the  person  and  property  at  the  same  tima^ 
each  appointed  to  the  exclusive  right  to  controle  the  same,  and 
liy  Ordinaries  of  different  counties.  This  result  must  ensue,  un- 
)tafa  the  letters  of  the  first  guardian  are  revoked  before  the 
odier  is  appointed. 

If  the  ward  resides  in  a  different  county  from  that  in  whieh 
lilie guardian,  whom  he  wishes  removed,  (as  in  this  case, )  was  aji- 
iffpnted  and  lives,  he  must  bring  to  the  notice  of  the  Ordinary 
iOCthat  county,  the  fact  of  his  desire  to  exercise  his  right,  and 
oSl/sose  a  different  guardian,  when  the  first  nppointment  nuiy 
b0  revoked,  an«l  the  guardian  of  his  choice  may  then  bo  ap- 
^ntcd  in  the  county  of  his  residence. 

^'.  The  course  prosoribed  is  absolutely  necessary,  in  order  to 
Jtbvent  a  conilict  of  jurisdictions,  of  official  acts,  and  of  con- 
AbCt^  on  the  part  of  the  persons  appointed. 

In  this  view  of  the  subject,  David  L.  Pitts  was  not  pro^jerl^ 
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appointed  guardian ;  nor  were  the  letterB  of  Lfemnel  Cherry 
revoke<l  in  the  proper  way. 

[3.]  We  are  also  of  opinion,  that  in  a  suit  like  that  at  bar, 
it  woiihl  be  better  that  some  sort  of  demand  should  be  made  by 
the  newly  appointed  gnardian,  for  a  delivery,  to  him,  of  the 
property  belonfj^injn;  to  the  ward. 

Unless  this  be  done,  and  refusal  ensue,  we  think  there  may 
be  difficulty  in  makinpj  proof  of  a  breach  of  the  bond  by  the 
defendant,  in  not  delivering  the  property  and  accounting  with 
ihc  plaintiff. 

Judgment  affirmed. 


No.  Tf). — John  Mealin^j,  plaintiff  in  error,  vs.  John  Pace 
and  others,  defendants  in  eiTor. 

[1.]  Has  not  Hic  (Jovornor,  nloin.'.  iiudor  the  Cunstitntioii,  the  power  to  fill  i 
vacancy,  in  the  rierk.-hi|)  of  tlie  Superior  Court?  Aii«l  are  the  Acti  of 
lb20  and  IHIU.  conferrinj?  this  riprhi  upon  the  Inferior  and  SnpenorConrtl, 
unconstitutional  and  void?     Qiurt  ? 

[2.]  The  several  Courts  of  this  State  have  the  power  to  adjourn,  from  ilayto 
day,  or  for  a  longer  time,  to  -suit  their  own  and  the  public  convcnjeacc^ 
without  a  Clerk ;  an«l  an  intcrrftjnum^  in  the  office  of  Clerk,  would  aot  de- 
prive the  Courts  of  this  right. 

[3.]  The  presumption  aj^ainst  the  conipleteneds  of  a  will,  arising  from  a  clanN 
of  attestation,  without  witnesses,  may  be  rebutted  by  Twy  extrinaic  evi- 
dence, whatever ;  and  proof,  for  this  purpose,  need  not  be  restricted,  akM^ 
to  the  dechirntiow  of  the  testator. 

[4.]  No  form  U  necessary,  in  a  will  di<j)Osing  of  personal  property. 

[5.]  A  will  may  be  inft)rmal,  yet  complete  ;  or  formal,  yet  iDcomplete.  Anl 
the  question,  in  vvery  case,  is  not  whether  all  is  done  which  t4ic  law  f^ 
quires,  but  whether  every  thing  has  been  done,  which  the  testator  th^ngfct 
necessary. 

[6.]  If  it  should  appear  that  the  testator  inteuded  to  add  forms  whicliMcnh 
necessary,  still,  the  instrument  will  be  bad,  because  vnfinUhtd, 
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|.  Tbc  intention  of  the  testator  maat  not  only  be  final,  aa  to  the  difpoBilQijr 
limses  of  the  will,  but  a:!:  to  the  ezfrufion  alio. 


I  The  prormmption  of  Law  iii  Agaiiist  a  testamentaij'  paper,  with  an  ( 
^tiipn  chiuise  not  snbscribed  t>y  witnertscs.  The  presumption  is  tHffki^  pri(- 
'ided  the  instrument  be  perfect  in  ull  other  respects :  yct|  it  mnat  be  nbtflj- 
M  by  somf  extringir  evidence. 

]  To  make  a  testamentnry  p:iper  v»Uid,  tlie  >vriter  must  have  intended  it-It 
iferate  as  n  will,  as  it  stood,  without  any  further  act,  on  his  part,  to  Cii»- 
iltteit. 

kj  Although  a  jiaper  may  have  all  the  Icpil  rcquiremcntH  at  a  will,  yel|1l 
be  testator,  witli  a  view  to  give  it  efficacy,  has  chosen  to  prescribe  to  biitr 
lelf  ^  special  mode  of  cxecutiun,  and  aftcrii'ariL}  faihj  to  comply  with  (heic 
iannalities,  tlie  inforencc  is  that  he  had  not  definitely  resolved  on  adopting 
lit  pfl)>cr  as  his  will. 

;J  The  mere  v:i|fuc  dei'laratiouj*  of  teptators,  that  they  have  made  thdt 
rills,  can  never  serve,  standing  singly,  to  supply  proof  of  dne  executioB. 
I.}  The  caveators  being  the  next  of  kin.  and  as  puch,  entitled  to  the  ditttl- 
melon  of  the  estate,  if  the  will  fails,  the  onus  prohnndi  is  upon  those  who 
ledK  to  divert  the  property  from  the  legal  oou^-se  of  descent. 

I.]  By  tiie  57th  section  of  the  Judiciary  Act  of  1700,  it  is  made  lawful  (or 

he  Judges  of  the  Superior  Courts  to  grant  a  new  trial,  wherever  the  tm«- 

llct  of  the  iSi>ecial  Jury  is  given,  contrary  to  evidence  and  the  principitt  of 

Dtiice  and  ei^uity. 

Ll  By  the  recent  Act  of  the  Legislature  '•  To  regulate  the  granting  of  n^v 

rials,  power  is  gi\cn  to  the  Judges  to  exercise  a  ?ouud  discretion,  in  gnatr 

ftgliiow  trials,  where  the  verdict  may  1)C  'decidedly  and  slnmgly  aguatl 

He*  weight  of  evidenee' ''.     Does  this  Statute  rei>eal  or  restrain  the  oM 

jmw?     Qurrt. 

3  If  the  verdict  of  the  Jury  be  not  only  contrary  to,  but  entirely  wiCAtMC 

nrtdencc  to  support  it,  of  course  a  new  trial  will  be  ordered. 

OsTcat  to  will.  Tried  before  Judge  Ivkrson,  in  Muscogee, 
perior  Court,  May  Term,  1853. 

The  points  made  in  this  cii^e,  are  all  included  in  the  motion 
•  a  new  trial,  which  was  made  upon  the  following  grounds : 
Ist.  Because,  at  the  time  of  the  trial  of  said  cause,  which 
a  had  on  the  lltli  day  of  June,  1858,  to  Avit :  at  said  Term, 
|[  liaid  Court  was  illegally  held,  and  the  proceedings  at  said 
•Iliad,  wore  void  for  this,  to  wit :  that  on  Saturday,  the  14tli 
If^-cf  May,  1853,  said  Court,  being  then,  in  sessionv  was  ad> 
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jourucd  oyer  till  Monday,  the  23d  day  of  said  May,  that  on 
Sunday,  tlie  22a  day  of  May,  1853,  John  R.  Sturjri^,  the 
Clerk  of  said  Court,  died ;  that  Monday,  the  day  following 
His  Honor,  Judge  Iviirson,  attended  at  the  Court  IIon:?e,iii8ai4 
county,  with  the  Sheriff  and  others,  and  ordered  the  said  Slle^ 
iff  to  open  Court,  which  he  did,  by  proi-laniJition  ;  and  after  t 
short  time,  on  account  of  the  death  of  said  Sturgis,  His  Hon- 
or again  ordered  said  Sheriff  to  adjourn  said  Court,  until  tfce 
hour  of  9  o'clock  the  next  morning ;  that  on  the  next  monir 
ing,  said  Court  was  opened  according  to  adjournment,  and  there 
"being  no  Clerk,  the  said  Judge  then  appointed  Abraham  B. 
Ragan  as  Clerk  of  said  Court,  for  the  time  being ;  and  after 
remaining  a  few  minutes,  said  Judge,  Sheriff,  and  others,  hft 
the  Court  House,  without  adjournment,  His  Honor  saying  he 
would  suspend  business  informally,  and  without  adjoummeii^ 
until  Monday,  the  6th  day  of  June  then  next,  at  10  o'clod, 
A.  M. 

2d.  Because  said  verdict  was  contrary  to  law. 

■3d.  Because  said  verdict  was  contrary  to  evidence. 

4th.  Because  said  Court  erred  in  refusing,  when  rcquestel 
by  caveator,  to  charge  the  Jury,  that  if  the  will  propormdrf 
disposes  of  real  and  personal  property,  and  has  an  attestiBg 
clause,  but  no  witnesses,  they  must  find  against  the  will,  uto 
the  personal  as  w^ell  as  the  7'6ja?  property,  mil  ess  the  testator  tb' 
dared  it  as  his  intention  that  it  should  be  good  as  to  his  |N^ 
sonal  estate. 

The  following  is  the  brief  of  the  evidence  in  behalf  of  ft^ 
pounders : 

Testimony  of  Mrs,  Mary  PacCy  in  behalf  of  Propoundtfh 
by  Interrogatories. — To  the  first  interrogatory,  she  answiQi; 
She  knows  the  parties. 

Second  Interrogatory. — Please  state  whether  you  freely  lii 
fully  sign  the  release  hereto  armexed,  and  whether,  after  tiptf 
ing  and  sealing  the  same,  you  have  any  interest,  either  diroffer* 
\j  or  indirectly,  in  the  event  of  this  suit»  or  in  the  ostaUill^ 
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Mt  of  the  last  will  and  testament  of  your  late  husband,  Wil- 
An  Pace,  senior,  deceased,  or  in  his  estate,  with  or  without" 
id  will? 

AitMwer. — To  the  2d  interrogatory  she  answers :  I  freely- 
fd  fully,  of  my  own  accord,  sign  the  release  referred  to.  I 
iVe  no  interest,  either  direct  or  indirect,  in  the  event  of  this 
it ;  neither  have  I,  in  the  establishment  of  the  last  will  and 
Itanient  of  William  I'ace,  lately  deceased,  or  in  his  estate, 
ith  or  without  said  will. 

Interrogatoi^j  Third. — Please  look  upon  the  original  paper 
sreto  annexed,  purporting  to  be  the  last  will  and  testament 
'>«bid  William  Pace,  senior,  and  state  all  vou  know  al»out  it? 
fetate  in  whose  hand- writing  it  is,  and  whether  yon  are  ac- 
lainted  with  the  hand-'WTiting,  from  ha\'ing  seen  the  party 
Bte? 

SCate  if  you  know  when  and  where  it  was  written,  and  all 
le  facts  and  circumstances  by  which  you  are  enabled  to  state, 
le  time  and  place  ? 

Answer  to  Interrogatory  Tidrd. — I  have  examined  the  pa- 
sr  referred  to,  and  know  it  to  be  the  will  and  wish  of  my  late 
oriMiDd,  William  Pace,  senior,  that  his  personal  estate  should 
i1)cqueathcd,  as  stated  in  said  will.  It  is  in  the  hand-writing 
finy  late  husband,  and  I  know  it  to  be  the  last  will  he  made. 
1m  vill  referred  to  wa«  written  in  the  month  of  July  or  Au- 
|l|^T-Habout  the  last  of  July  or  the  first  of  August,  in  the  year 
B60.  It  was  written  at  his  residence,  in  Muscogee  county. 
/ifUerroyatiyry  Fourth. — Look,  particularly,  upon  tho  inter- 
QMtiODS  in  said  will,  and  state  in  whose  hand-writing  they  are, 
nd  all  you  know  about  their  being  made,  and  why  they  were 
ttde? 

Anutver  to  the  Fourth, — I  have  examined  said  will,  and  the 
iterlineations,  and  it  is  in  the  hand-writing  of  my  deceased 
i>b>nd.  I  saw  him  write  the  name  of  Ghany,  in  the  place 
f!bIiiAiy»  whose  name  was  first  written  in  the  body  of  tho  wiU; 
■d  he  done  it  at  my  suggestion.  After  he  had  written  the- 
01  hfr  called  me  up,  (I  was  lying  down,)  and  read  it  over  to 
I  iriahed  to  know  if  I  was  satisfied  with  it    I  stated 
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that  an  Lany  was  old,  I  would  prefer  her  to  stay  with  the  chilr 
dren,  insteiid  of  being  sent  to  Alabama,  the  place  where  Wil- 
liam Pace,  Jr.,  resides,  and  recjuested  him  to  do  so ;  and  he 
then  made  the  erasure,  and  wrote  the  name  of  Chaney  in  lieu 
thereof:  an<l  as  Lany  was  old,  and  had  been  a  faithful  servant| 
requested,  in  his  will,  that  his  children  should  take  care  of  her, 
after  my  <loath. 

Intcnot/atorf/  Fifth. — Look  upon  the  names  of  the  negroes 
mentioned  in  said  will,  and  state  if  any  of  them,  and  which  of 
them,  were  born  since  February,  1847,  and  when  such  negroes 
were  bom,  and  how  you  know  the  time  when  they  were  bom  ? 

Arisivcr  to  Intenxjatory  Fifth, — The  negro  girl  Chany  was. 
torn  in  August,  1847 :  the  negro  girl  Susan  was  born  in  the 
month  of  May,  1849.  I  know  these  facts  from  a  private  re- 
cord kept  by  my  late  husband,  of  the  births  of  his  negroes; 
also  from  the  fiict  of  the  marriage  of  my  grand-daughter,  Nia- 
cy  Pace. 

Littrrofjatorf/  /SVrf  A. — Relate  all  you  know  or  remember,  iB 
relation  to  said  will,  hereunto  annexed,  that  will  go  to  show 
that  it  is  the  last  will  and  testament  made  by  your  husbandi 
and  that  he  was  of  sound  and  disposing  mind  and  memony, 
when  he  made  it  ? 

Answer  to  the  Sixth, — I  know  that  the  paper  referred  to,  il 
the  last  will  and  testament  of  my  late  husband,  from  the  &d» 
stated  in  my  answer  to  the  fourth  interrogatory  ;  and  I  am  fuBf- 
assurred  that  at  the  time  the  will  referred  to  was  made,  my  Ute 
husband  was  of  a  sound  mind  and  memory,  and  well  understood 
what  he  was  doing ;  and  from  my  long  acquaintance  with  his 
and  his  individual  affau-s,  he  showed  no  want  of  his  usual  ittea^ 
ory,  up  to  the  time  said  will  was  made. 

CROSS  INTERROGATORIES. 

JFirst  Interrogator}/. — At  whose  instance  or  persuaaon  t^' 
you  sign  the  annexed  release,  and  what  is  t^e  understaadd| 
under  which  you  do  so?     State  fully.  .     i^ 

Answer  to  the  First. — ^I  signed  the  release  at  the 
9ino  one,  but  of  my  o^im  accord,  as  stated  ib  my  finki 
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Tliero  is  no  uiulor.sttnnlin;;  willi  iiny   ponson  jiLoiit  feigning  tlw; 
aauic. 

'  iStVuiid  I}d<:m.<jatnrif. — In  whose  liaml,  aii'l  whore  did  you 
firsL,  after  his  death,  svc  siiifl  paper  writiii;:,  purporting  to  be 
the  will  of  WilliJir:!  V:iee ';  Ii«r\v  hm^  iifur  lii.^  (h;ath  was  it 
that  yoa first  saw  i-aid  pnper  wiitinir  V  Did  yon  ,<oe  tlie  same, 
or  iiny  part  of  it,  written  V 

An»^?i'r  tit  thi'  Str('iul. — Tl'.rce  days  after  the  drath  of  \i\y 
Lirshaiid,  ihe  will  referred  to  wa;'.  fc»uud  in  the  desk  of  my  hate 
lusbaud,  and  was  takm  out,  I  think,  l>y  Jesse  Cox,  Es(j.,  and 
a  part  was  then  read  l»y  him.  1  ^aw  it  wrote,  as  stated  in  iny 
direct  answer. 

Third  Jnit'rrf'tjiihirj!. — Why  <b*d  saitl  William  l\ice  su  dis- 
pose of  proi)erty?  Why  did  he  not  make  tdl  of  his  children 
6qual  in  the  division  of  it?     What  jtrejiuliee  had  he  againBt 

*tlie  children  of  his  deceased  daughter,  formerly  wife  of  Jaincs 
6.  Burt  ?     Was  he  not  desirous  of  puttin;.^  them  as  nearly  as 

.  po/^sible  upon  the  same  footini^  v.Itli  his  other  heirs  ?  What  did 
he  say  about  this,  and  when  and  how  came  1k»  to  say  so  ? 

'  Ansiverfotlm  Third. — William  Pace,  senior,  my  late  hus- 
]^d,  made  this  disposition  of  his  property,  because  it  was  his 

.Xish  and  will  to  do  so.     lie  had  given  others  property  before, 

■*^itid  said  he  bad  given  then^  all  he  intended  to  grive  them  :  lie 
h^d  no  prejudice  a<^ainst  the  cliihlren  of  James  <i.  Durt ;  and 
it' will  appear,  by  reference  to  the  annexed  will,  that  they  have 
jHXJcivcd  some  ten  negroes;  and  he  considered  them  provided 
for,  and  sai<l  he  should  <:ive  them  no  more. 

Fourth  lnt('.rro(]ntorij, — Was  said  William  Pace  disposed  to 
prefer  some  of  his  children  to  others,  and  if  so,  what  was  the 
occasion  of  bis  dislike  of  the  children  of  said  daughter  ? 

An9icer  to  the  Fourth, — I  do  not  know  that  my  husband 
_lra»  disposed  to  show  any  preference  to  some  of  his  children 
over  others,  neither  was  there  any  dislike,  that  I  know  of,  to 
the  daughters  of  Mr.  James  G.  Durt,  his  grand  children. 
.. ,  Fifth  Interrogator}!, — \Mien  was  the  word  "  Chany''  inter- 
lined in  said  writing?  how  long  after  the  rest  was  written? 

'wl  relate  all  you  know  to  benefit  caveator,  Ac, 
▼OL-  XIV.    7<» 
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Aiisurr  /.)  /A"  Fffi/i.  — T  lit^v,*  jJroaMV  :^ls^YortMl  lliat  ques- 
tion ill  my  direct  jinswcrs.     1  I:;ivo  s^tiitCMl  fiili y  irll  I  \:x\ov. 

h.'T 

(Slgn-a)  MARY    y.  PACE.. 

murk. 

RELEAS]'],  ATTACHED  TO  INTER ROOATOlllEi^. 
GKouorA,  IIauut!^  Coilnty. 

n"u?.^v-  |)VOiicnts  v.iiiies.s  llurt  I,  lM:»ry  TiU-o,  v.idow  ssr.a relet 
of  Vvilliaiii  J^uc,  ^euiur,  hlv.  of  Mii.-co?j:o(5  (.'o-iiity,  0«.'i'ea.'*«^ 
do  lu»vcly,  lor  ll.o  (.•orisiilcrulliiii  nf  oiu'  <loll;.r,  a-s  well  :i8  for 
and  in  C'jnsh.lirratlon  of  tlio  lovo  :i!id  nlFcciion  "wliicli  I  Ijeajmy 
cliildron,  \Yho  aio  Ic^atocs  mi  I- r  tlm  hist  will  and  tcstximcnlof 
said  d(» const 'd,  do  li'.'rol>y  n'Hn:|uish  all  manner  of  right  antt 
claim  which  I  m:iy  havo  on  tlie  ])ersonal  estate  and  propertjof 
Baid  di^coasod,  eitlior  under  IjIs  husi.  will  an<l  Ic.-tament,  or  o4- 
crwii^c;  and  do  likowist'  hcrel-y  jononn'je  all  claim  ftinl  Mgl^ 
to  adminit^ter  said  esiatc  as  cvt  cunix,  iit,x:  ol*  kin,  or  otlU!^ 
wise;  and  ail  mann<j"  oi"  MiUro.l,  cirln^r  as  executrix,  orhfi'!"?  . 
orle^^atee,  in  the  said  jiensr.-n  «.■  iviijierty,  left  hy  s;iiJ  dataw 
whoiher  t.nil.irace'l  in  s:'.id  V)';]l  i'V  not. 

In  witn(:r5  v.lioret  r,  I  )i..vi'  lirMi  into  .-et  niy  hnnd  and  seal 
thisllth  day  of  A:v.-:i,  ls:>l. 

her 
MARY    X  PACE,  [»5KAL.]     ; 
nuuk. 
Signcil  and  fli^iled  in  ]irM.-».'n(«'  ■  ♦' 

MiciiAKL  N.    Tlajike, 

dLrSK    (JoX,  .J.    [\ 

WILL  l^R(>lN)rXI)i:!\    \Ti'  ."IIF.I)  TO   THE  LNTEBr 

liOClATiilJlKS. 
Geougia,  Mi;s<\k;!:t:  Cointv  : 

fn  tlie  jj;;ii!- of  (,,)d,   Ai:-.-.      !,  Wiil'MiJi    i\.U',  Fonior,  of  • 

ovy,  1  ut  \ve'A  \u\.-.\\,  avA  v.J::..- r:.  mind  the  nwrtalilj  »   . 
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'  ]] 

?  .'Jli'.O  ' 

I; I  i*i\nj>iir  ds 

«g  yry    <•  '■.  "■  /    r*^.-:-   ,  »'.   i-v.-. 
nb^u  \hy.\  ]'•{:.      I  ;r''.o  :i:nl  4i:^^ 
?t)HoT\:'  :  :   •  !''i 

'^'^Ifrjn  1.  I  gi'vV  my  snnl  in  ("iod  th:ii  iiiwv  il,  innl  dcnipe  my 
ixcciiti'ix  or  executor,  lo  Jiiivc  my  body  deiMMilly  buried',  that 
t  iii'^y  rotuni  lo  dust  iVom  ^.vbicli  it  cjmiu\  acconling;'  to  the 
90Til  of  tho  Lord.  «       •??* 

'.  Zfrwi  2.  1  dosire  llint  jdl  my  o-lnto,  or  th;it  ;ill  my  property 
i€  every  description,  remain  jn  tbf^  luindrf  oT  my  wite^  PoXfy 
Pcce,  dm:i'i;r  bei*  life.  upA  thui  sho  keep  it  io^.^ithcr  tw  it  niw 
iSy  and  thnt  ns  my  just  de])t,s  !>ocome  due,  tbat  she-pay  :tfatin 
mtof  the  pi'ofits  arisln;^  from  tb"  S'lme.  At  the  dcMtth- of  il^ 
f^j  T  Avant  tlie  property,  as  I  will  it  a^vay,  to  fall  wto  tho 
(jtesoesion  of  tbos»e  I  will  it  to,  and  for  them  to  tako  it -iiv  pioii- 
koi^on,  and  tbo  balance  of  my  estate,  not  wilIofl:iWny,^Wi- 
fy  description,  to  be  sold  by  rny  (X'outorfl  at  publio  siite/atSil 
i^e  money  arising  from  the  side  to  be  ecpially  Aivklcd  tftiong 
by* living  ehildren,  that  iiS,  them  that  is  alivt%  wbtfn  ^««)dc 
tekes  plaee :  I  mean  my  sons  only,  to  divide  the  mon<!)y>  arfeti^ 
EfAfn  the  pale :  and  them  only  that  are  ah've-at  that  titno*'^  iio 
"'  Jtcm  3.  At  the  death  of  my  wife,  T  give  nn to  my  son  -Wil- 
Barnri  Pace,  Jaek,  ElHck  and  Chany.  ■     '  ^im  -lUJ 

Item  4.  At' the  death  of  my  wife,  unto  my  swi  Clctiiotit  1\Mtt>, 
}^,  Tom  and  Burwell.  :?  \i;ial 

Jtffn  o.  At  the  death  of  my  wife,  I  giv^  unto  my  ti^nSOo- 
pben  Rico,  Peter,  Minpror,  and  Ilanner,  iind  one  he ladbof^De. 

Item  t).  At  the  deatli  of  my  wife,  Iglvo  unto  mj-  a6ii  Jdln 
Pace,  JJed,  Amy  and  her  youngest  child,  Susan,  and  Sum  ho 
hftd  before.  ■  ;  -.   \\, 

Item  7.  At  the  <loatb  of  my  wife,  I  ;iivMmt^  my  gonKfltK- 
nah,  Frank,  C;!ty,  Hos.',  Lewis  and  Pl»ilip,  and  It^VTtkttilieJud 
before.  .  —  *!     .  i<i(i 

Itf^m^  S.  At  the  d'-ath  of  my  wife,  T  giVe  unto  mydiiijjhfcr 
Elizabeth  Wcddinglnij.  ouv  ne;rro  jiAd  i>;)'med  Tildjr,  And'/tfci- 
children,  and  I-^hain  and  Ih  ster  hw  -wlpp;  andVlw?  Jot  0f  tiitid 
she  live**  on, ':!  -luding  the  heuse  ftfce  Uvei^ML- •-■     .  •  '     >'L 
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lU'tn  \K  At  the  doath  of  my  wife,  I  ^ivc  uiito  Caty  Mavs* 
children,  John  Mays'  fir<t  \v:?o,  tioct'a.sed,  Ro.se  and  her  chil- 
dren, to  be  c  I'lally  dividod  het^voi'ii  Caty's  chlhh'on. 

lUiia  TO.  At  the  death  of  \\\y  wife,  I  ;;ivc  unto  my  daugh-    . 
tor,  Polly  May,  Philis  and  her  ehildren.  to  he  equally  divi«kJ 
between  Polly's  children  at  Iicr  death.     1  sili?o  give  uiit^  P«Jly, 
my  daughter,  a  Tie«£vo  irirl,  mimed  Liiey  and  Judy. 

Ttciti  11.  At  the  death  of  my  wife,  I  give  unto  my  daughter 
Lucy  Burt's  two  ehildren,  Martha  and  ^lary,  Dynab  and  her 
children,  to  he  equally  divided  between  them  ;  and  if  ci'htTof    . 
them  should  die  without  an  heir  of  tlieir  body,  I  w\nnt  the  oth- 
er to  have  the  whole  of  the  negroes. 

Item  12.  At  the  death  of  my  wife,  in .  adilition  Ui  what  I  .^ 
have  given  to  my  son  Clement  Paee,  I  give  him  one  half  of '^■. . 
Lot  number  24o.  the  half  to  be  laid  off  joining  John  Mullin's 
'  and  Clement  Pace's. 

Item  13.  At  the  death  of  my  wife,  in  addition  to  what  I 
have  given  my  son  Elkauah,  I  give  him  one  lot  of  land  joining 
him,  number  not  recollected.  I  bought  it  of  McClary,  lying 
on  the  creek,  below  Elky's  mill. 

Item  14.  I  also  appoint  my  wife,  Polly  Pace,  exccutris  to 
this  my  last  will,  (alone)  and  at  her  death,  I  want  and  appoint 
each  of  my  sons  to  have  eijual  powers  a^  executors,  that  is,  my 
living  sons  at  that  time,  and  in  witness  hereof,  I  have  hereun-. 
to  set  my  hand  and  seal,  this  February  4th,  1847,  in  presence 
of.  us.  I  want  Lany  to  live  amongst  my  children,  and  for 
them  to  take  care  of  her  after  the  death  of  my  wife. 

WILLIAM  PACE,  [seal.] 

Jesse  Cox. — Je^jse  Cox  testified,  that  he  had  been  desired 
by  some  of  the  family,  to  be  at  the  hoiu?c  of  William  Pace,s^.  , 
nior,  the  day  after  the  burial,  to  be  present  in  examiaing  his  pV 
pers.  lie  went.  Thej'  rpeiied  a  drawer  and  commenced 
searching  for  a  will.  This  was  on  Tuesday,  the  day  after  the 
burial  on  Monday.  The  persons  present,  were  Mrs.  Maiy 
Pace,  the  widow,  John,  Elkanah,  Clement  and  Stephen  Pace, 
James  G.  Bm-t,  Richard  Dent,  and  some  others.  They  ifr 
qucsted  witness  to  examine  the  papei*f?.     ilc  opened  the  draw- 
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:  commonce*!  the  soarcb,  ajul  lookc*!  rlin>ii;:li  all  tholar^ 
pern  that  they  tlioii;:rlit  lui^lit  ho  wills,  hut  <1M  not  ])urticu- 
iy- examine  the  smaller  one?,  lliat  apiK^arcd  to  he  oi' hss  im- 
rUuice.  Anion;;st  th<'  paper?:,  thoy  found  the  one  pro])ound- 
J  together  ^vith  four  others — shown  to  the  witness  and  iilen- 
ied — purporting  to  he  w  ills  ;  besides  another  wliieh  was  par- 
lly  written.  Only  tho  one  thited  in  18;5-  was  signed,  sealed 
d  rcji^ularly  witnessed.  The  four  others  were  signed  and 
lied  by  William  Paee,  eaeh  with  an  attesting  ehnise,  hnt  no 
tncsij.  The  one  partially  written  was  not  signed.  Three  of 
ic(  Yiilh  were  dated,  each  the  Kanie  <l?ly  in  Kehrujiry,  1S47, 
A  another  in  August,  IMl,  Witness  iurther testifies,  if  ^as 
e  common  belief  of  all  present,  tliat  nt)  one  of  said  pupers 
M  valid,  as  the  will  of  old  Mr.  Pace,  fur  the  reason  that  tl^y 
arc  not  witnessed.  Clement  Paee,  however,  said  he  belieVed 
I  father  had  a  will,  find  that  he  might  have  left  it  in  the 
.nds.of  Judge  Alexander,  or  of  Wm.  Clarke.  One  of  SJiid 
pers  WftH  read,  but  whether  the  one  propounded  was  the  one 
ad  at  the  time,  he  eould  not  say  positively.  Theix*  was  a 
«d  deal  of  examining  and  talking  about  the  wills,  and  it 
^t  have  been  the  one  read,  but  his  reeolleetion  was  not  di&- 
let.  After  they  had  failed  to  find  a  will,  he  suggested  to 
em,  that,  as  the  heirs  were  all  of  age,  it  wouhl  be  as  well  for 
lafto  to  have  a  friendly  division  of  the  property  among  them- 
Ivwi.  He  didn't  remember  that  any  one  present  agreed  to 
e  proposition,  oxcopt  Mr.  Burt.  After  the  examination,  .John 
id  Elkanah  left,  as  he  undei-stood,  in  search  of  a  will.  Du- 
Ig  the  examination,  or  as  they  were  about  to  go  into  it,  Cle- 
9Bt  Pace  remarked,  that  that  morning,  when  he  got  there,  he 
and  the  desk  unloeked,  but  that  he  had  not  r.nt<M*nipted  thr  pa- 
ss; they  were  all  just  as  he  found  them.  He  luri!j<r  testi- 
sd  that  the  old  man  Pace,  was  a  eh>se.  partit'uhir  man  in  his 
ifliness;  was  in  the  habit  of  writing  Inmds  an<l  deeds,  and 
ekiike  for  his  neighbors,  but  never  kiuMv  <d*  his  writing  a 
fl;  aad  that  he  considered  the  old  man  quitr  ('(Hupetent  to 
lie  his  will,  up  to  the  time  of  his  <leath,  as  tar  as  he  know 
IjfliUig  of  his  mind. 
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..:i:.  ■::  ...  •;.:  ...■^.■.  ..  ;.:i.-  ;:••-;:■■:■ 
wriiiiiy.  riiii;  -ii^  v,;is  ;:  'tMis'biJ'  k\u]\.  ^ 
uess  iloaiiu.  ■.  TLiii-  j;:-  h:ul  ))"iMi  s--. 'verity  fVn*  hi.^M.m  Vrilliam, 
oil  s-.'.^\(»r;il  'v.)if.-'  ill  iii«'  IiiumIs  nf  \vi;ir..':-s  J':)!*  mll'.'ciit.i),  andhaJ 
tl»c  p-iyip«/  j-r  *!•('  -rv'^itor  part  oi'  ilirin  to  tlo  :  aM<l  fMj'  ^v;isth« 
occasiiiii  of  v/'lr.c^s  I;MO'.viii;r  aiiytlilTi;^':  aLn;i1  his  ljiisii:rf:?  lab- 
iti?,  or  till'  crij'i'.'.'ity  df  !iis  miihl.  lie  l.ciicvi'fl  blin  (Mipij^ctent 
lo  make  a  will  iij.  ro  tlu»  last  tiniv  In-  :^aw  liiTr..  imt  loiiu'  ^»-'f(W* 
hiss  <U»arii. 

Dn>ij:Y  'vVi!.i.i::TT. — J>iulley  \Villct  tcslifud.  tluit  he  had 
known  uid  Mr.  ^\i<'u  for  sovt.ral  years:  tliiii  ho.  was  vcrj'par 
ticular  in  liis  liusluess;  knew  liini  to  write  bonds,  dee'Ls,  ic, 
for  his  noi^iihors,  was  parti(v.ilar  Ui  havo  all  his  insiruracnB 
witnossod  and  *ione  up  ac'<'.'.»rdiii!i  !«>  hiw :  that  if  he  Lad  not 
known  liow  VAnuy  witnesses  wore  nccesaary  to  a  will,  hcougta 
•  to  have  knowis,  as  ho  was  a  very  ])arii(:ular  man  in  ;::1  bisbufli- 
.  nt'Bs ;  and  should  believe  hiiu  capable  of  making  his  ^Aill,  up 
to  the  time  of  liis  death,  as  far  as  he  knew. 

li.  M.  PiKMK.iis. — Lorenzd  M.  ljig;iers  testified,  that  he 
should  think  Afr.  Wni.  Pace,  senior,  was  tjuite  capable  of  ©»■ 
kin^:  his  will ;  knew  of  his  doirg  a  ^rood  deal  of  writin«^,  end 
as  bonds,  deeds  and  the  like,  for  the  neigliborhood.  He  «•• 
vcfry  partieidar  in  fixing  up  his  instrument.>  and  ha\ing  ihflO 
"witnessed,  so  as  to  have  them  stand. 

All  tlie  live  wills  and  the  jiart  of  a  will  were  proved  tobeifi 
the  hand-writii!;r  of  old  Mr.  l*aee,  and  introduced  ni  evitkm*- 

COPIES  <)'/  TIFK  WILLS  oK  WILLIAM  PACE, 

I ittnnliuu'd  in  rr/tjc/hr, 

-1.       In  the  nani'?  .rf  God,  amen  1  I.  Williani  Pace,  of  the  CounlJ 

of  Putnam,  and  State  of  (Joor^ia,  beiii.ir  very  sick  anJ  low  W 

.    bo«?7,  but  in  perfect  mind  and  memory,  thanks  be  to  Gotlfarrt» 

«.  caliim^  to   min'I  the  mortality  of  ray  bt>dy,  and  knowing  thit 

^'  it  is  appo'-itfil  for  all  men  once  lo  die,  do  mako.uml  onlaiutfe 

my  ];:..'  \;'.\\   and  teis:ai.io:.t,  and  touching  my  woridlj^jC^^**^ 
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whcrovvitli  itliii.'^  plciiscd  <»«>d  tn  l.k^i.s  mc  in  this  lil'r,   I  give, 
and  (kvi.so,  and  di-po.'-o  oi'  the  ?-;iiiic  in  inimiior  a«  IoIIoavs  : 
.     Item  1.  I  give  iJinilio^ueatli  to  iiiy  (lau;j;litor  Elizaljctli  Wcd- 
'dington,  one  negro  ^irl  nauK-d  Tildy,  for  her  peacc;ihiy  topos- 

Iti'fX  "1,    I  pvo  mid    h('<|U';;ith  to  my   dau^i^bter    iVliy  May, 
'  one  iie-j-r*)   ;rirl    nauiod  Killis,    juid   lier  two  chihlren,  for  her 
pcaei'sildy  to  i)or->e?.^. 

Jtrm  rJ.   t  crive  and   horjUi'ittli  unto  my   dau;L"hter   ( 'atherino 
May,  one  luyro  ;:i:l  n;rn'*d  H'j.^.',  nnd  l.er  two  rhihln.n,  for  her 
rpcaceahly  to  i)o.-.-<*ss. 

^  .  Itc-j/f  L  I^!;i^■•  :nid  !>e(|U(:aih  !into  my  danglitor,  Lucy  Burt, 
one  nc-rro  ^irl  n;nnc«I  T)inor,  ::Tid  lier  two  diildrcn,  for  her 
pcaeealdy  to  pns.-cs.^. 

Itnn  r>.   I  givij  and  UMiuo.-vtli  unto  my  «on   AVilliiUK,   three 
hundred  dollars,  vliivii  li',^  Ii;is  ri.-evived. 

Item  G.  I  give  aiMl   boiniealh  unto  my  son    ('ltii-:ont,   throo 
buadrod  dnllais,  whiv  .1  lie  has  re(  eiv<  .1. 

lU'.ml,  I   ^^Ivij  and  bequcatli  un(<.   my  soii  Stv;.r.«n.    three 
hundi'ed  dollars,  which  ho  h;is  received  in  a  ne^zro. 
'•'      Itnn  8.    I  give  un-o  my    ion  J«)hn,  ono-!ia1f  of  :;  e^rtaih  lot  ■' 

of  land  I  hought  of  Smitli  Scrogin,  No.  i)27,  an:l  a  certain  bit 

■   on  this  side  of  the  cret-k,  willed  to  me  by  my  father,  I   suppose 

about  S  or  10  acres.      I  ;il^o  givt^  lui.-;  Jolm  iho  hoiiyes  whore  I 

fonnorly  lived,  and  the  land  below  the  old  path,  leadiiig  from 

^  Mrs.  TerriTs  to  the  meiLiiig-lKjise,  ami  nil  to  the  left  jf»f  said 

•    path  and  round  it,   till  it  come>  10  the  .side  of  the  hill,  nbovo 

the  spring,  to  ihe  old  rn;;d  ii'ading  lo   Holt's  ft:rry,    includiDg 

the  hoUiies  an«l  o])en  land  around  the  houses  aud  snrings  whore 

.;■  I  iwed  to  live,  calle<l  my  old  j»laee.  and  owe.  negro  jaan  named 

Jack,  one  (illy  called  DecL,  one  feather  bed  and  fjirniiure,  one 

V  cow  ami  calf,  u\w  smv  an.l  pi.;;-,  and  leav(^  it  in  the  ])Ower  of  my 

wife  to  give  him  bouse  i'ui  ::iuire  and  toolh. 

Item  W   I  give  unio  n)y  .-on  Elkanab,  at  ihe  ib-iub  or  hmr- 

^  -  riage  of  his  mother,  the  iiousc  r.nd  l::nd  where  1  now  live,  dcu^d- 

ed  to  ni'j  by  my  lu-olhe:'   llanly  l*aoe,  with  all.  Iti>  appiirteiian- 
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ces,  Nos.  014,  olT),  ill  three  i)ieccs,  containing  12G  ncres,  lie 
the  saiiio  more  or  loss  ;  also,  tlie  land  lyin;z:  to  the  right  of  the 
roud,  ](.'a<linir  from  wIkiv  I  now  live  to  Gamer's  ferry,  doiSB: 
to  Mrs.  Tcrrirs  palh,  tlioneo  with  said  path  to  the  comer  of 
the  feiKc.  to  the  road  leading  from  where  I  live  U*  the  meet  lag 
house,  tlieneo  with  said  road  to  the  beginning;  also,  at  mj 
dcatl),  I  ;iive  unto  Klkanah  (»iu»  negro  boV  named  Bartlett,  oae 
horse.  sixMlo  and  bridle,  wortli  one  hundred  and   tAventy  dA- 
lars :  one  featlicr  'n-cl  and  furniture,  one  cow  and  calf,  onesow 
ami  )>igs,  and  leave  it   in  the  power  of  my  wife  to  give  hira 
ho.a^'r  fm-nilure  and  tools. 

Itrjn  10,  I  giv(»  luito  my  wife,  Polly  Puce,  during  her  iiato- 
;  ral  life  or  wldowliood,  the  use  of  the  house  and  land  where  I 
now  live,  with  all  the  rest  of  my  laiids  not  willed  away  before^ 
and  house  furniture  and  stock  of  every  description,  with  all  the 
ro8t  of  my  property,  of  every  description  whatever,  for  her 
peaeeabl}'  to  possess,  during  hei*  natural  life  or  widowhood 
and  at  her  death  or  marriage,  I  give  unt«)  my  nine  chlhlrcn  is 
follows : 

If  fin  11.   I   ;rive  tmto  my  son   William  one  negro   namd 
iHham. 

Ileal  lli.    I  give  unto  my  daughter,  Elizabeth   Weddingtois 
one  negro  boy  name<l  John. 

Jti'/n  I'-j.   I  give  unto  my  daughter,   Polly  May,  one  uCff9 
hoy  named  Tom. 

Iti'm  14.  I  give  unto  my  daughter,  Catharine  May,  oiie  ne- 
gro boy  named  Xed. 

Ittnn  \o.   I  give  unto  my  daughter,  Lucy  Burt,  one  negrt 
boy  named  Mingo. 

Iteni  ItJ.  I  give  inito  my  son  Stephen,  one  negro  hoy  Potfr. 

Itew  IT.  1  give  unto  my  son  John,  one  negro  woman  nanfi 
Hester. 

Itrm  IS.   I  give  unto  my  son  Elkana,  one  negro  girl,  uamel 
Chany. 

Ifrm  V.K  I  give  unto  my  son  Clement,  one  negro  boy  namci 
Sam,  anfl  a  certain  piece  of  land  joining  him,  on.  tJie  p^ier.«iAi 
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creek,  supposed  to  };C  four  acres  -and  u  quarter,  I  bought 

brother  lianly  Pace. 

f/i  20.  I  uivt'  unto  my  wife,  Lany  ami  Joseph,  or  Artcr, 
r  tQ  (lisjiosr  of  aiiion;r!*t  my  cliikliTii,  as  she  thinks  proper, 

death:  and  siie  is  at  liberty,  and  can.   at  her  option, 

0  either  or  all  <»f  my  nine  chiUbx-n,  thenefrroesla^ft  willed 
ro,  when  y]w  is  s?)  miij(h:d. 

ii  21.  At  tlic  death  or  injirria^re  of  my  wife,  I  want  all 
»t  of  my  property,  m»t  disposoil  of,  to  he  iMpially  divided 
&n  my  nine  children. 

n  22.  1  also  wnnt  all  my  just  dobts  to  ]»e  paid  as  they 
oil  demaml,  out  <»f  my  ja-rstnt  erop,  and  the  debts  owing 
;  and  if  either  «d'  the  ehihlreii  sh?juM  die  before  they  re- 
rhe  property  left  to  them,  I  want  their  property  cipuilly 
d  bctwevn  the  others  alive  ;  nnd  if  either  of  their  nejrroes 

1  die  b(  iVre  they  receive  them,  1  want  them  to  have  an- 
of  eiiaal  d('Seription.  of  the  balanee  of  my  estate  not 
away. 

n  2o.  1  al.-o  ^ive  tuito  my  son  Elkanah,  at  the  death  of 
other,  tile  balance  of  the  lot  of  hind  1  bou^dit  of  Jerry 
:,  not  before  Avillecl  to  him  and  John. 
n  2-4.  1  also  appoint  my  wife,  M:iry  Paee,  executrix  of 
y  last  will.  In  witness  whereof,  I  have  hereunto  set  my 
ind  scmI,  this  April  the  ^iOth,  l^o2,  in  presence  of 

KPH   MollKL.AM), 

HPH  MosKiA,  WILLIAM  PACE,  [skat,.] 

VID   T.    WjIlTK. 

3PY  WILL  OF  WILLIAM  PA(^E,  SENIOR. 
DROIA,  I      In  tbe  name  of  God,  amen.     I,  William 

)gce  County,  j  Pace,  senior,  of  the  county  and  State 
ajd,  being  in  perfect  mind  and  memory,  but  weak  in 
and  calling  to  min<l  the  mortahty  of  my  body,  and  know* 
At  it  is  appointed  for  all  men  to  die,  do  make  and  ordain 
ly  last  will  and  testament,  as  touching  my  wordly  estate, 
with  it  has  pleased  God  to  bless  me  in  this  life.  I  give 
tviae  and  dispose  of  the  same,  in  manner,  as  follows : 
rpi»  XIV.  77 
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J  tern  1.  I  give  my  soul  to  God  that  gave  it,  and  desire  my 
cxec-utrix,  or  executors,  to  have  my  body  deceutly  burieiL  il»tt 
it  may  returit  to  dust  from  whence  it  came,  according  to  the 
vord  of  the  Lonl. 

Item  2.  I  desire  that  all  my  property,  of  every  descriptioo, 
remain  in  the  hands  of  my  wife,  Polly  Pace,  during  her  liSfi, 
and  that  she  keep  it  to<rother,  as  it  now  is  ;  and  as  my  jmt 
debts  come  due.  that  she  pay  them  out  of  the  profits  arismg 
from  the  same.  At  the  death  of  my  wife,  1  want  the  property, 
as  1  will  it  away,  to  fall  into  the  possession  of  them  I  will  it  to, 
and  for  them  to  take  it  in  possession ;  and  the  balance  of  ny 
estate,  not  willed  away,  of  every  description,  to  be  sold  by  By 
executors,  at  public  sale,  and  the  money  arising  from  the  Biki 
to  be  equally  divided  among  my  living  children ;  that  is,  tkem 
that  are  alive  at  the  time  when  the  sale  takes  place. 

Item  o.  At  the  death  of  my  wife,  I  give  nnto  my  son  Wil- 
liam Pace,  a  negro  man  named  Jack,  and  Frank,  and  Ellict 

Item  4.  At  the  death  of  my  wife,  1  give  unto  my  son  Cle»- 
cnt,  one  negro  man  named  Tom,  and  Joe,  a  man,  and  Lucy,  • 
girl. 

Item  5.  I  give  unto  my  son  Stephen,  a  negro  man  he  to 
had,  and  Peter  and  Burwell. 

Item  t>.  I  give  unto  Elkanah  Pace,  at  the  death  of  liia  t^ 
ther,  Bartlett,  a  man,  and  Caty,  a  girl,  and  Rose,  a  girl,  tfJ 
two  boys,  Lewis  and  riiillip. 

Item  7.  At  the  death  of  my  wife,  1  give  unto  my  son  JobBf 
Sam,  a  man,  and  Amy,  a  woman,  and  her  youngest  child. 

Item  8.  I  give  unto  my  daughter  Betsy,  or  Elizabeth  Wefr 
dington,  at  the  death  of  my  wife,  a  negro  girl  named  Tiliy» 
and  her  children ;  and  Isham  and  Hester,  and  half  of  the  ^ 
of  land  she  lives  on,  including  the  house  she  lives  in. 

Item  9,  At  the  death  of  my  wife,  I  give  unto  Caty  Bfaj* 
children,  John  May's  first  wife,  deceiised.  Rose  and  her  chir 
dren,  to  be  equally  divided  between  Catharine's  children. 

Item  10.  At  the  death  of  my  wife,  I  give  unto  my  iMi^ 
ter  Polly  May,  Fillis  and  her  children,  to  be  equally  diriW 
between  Polly's  children :  and  at  hor  death,  I  also  gire  M* 
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Polly  u  nogro  girl,  her  life-time,  named  Judy ;  and  at  her 
death,  I  give  said  negro  Jndy  to  William  May,  I'olly's  son,  and 
her  increane. 

Itsnt^  11.  I  give  unto  my  daughter  Lucy  Burt's  two  children, 
Marty  and  Mary,  Dinah  and  her  two  children,  to  be  equally 
divided  between  them ;  and  if  either  of  them  should  die,  with- 
ont  an  heir  of  their  body,  I  Avant  the  other  to  have  all  of  the 
negroes. 

Item  12.  I  alpo  appoint  my  wife,  Polly  Pace,  executrix  of 
this  my  last  will,  (alone,)  and  at  her  death,  for  each  of  my 
jBons  to  have  equal  power  as  executors ;  that  is,  my  living  sons 
at  that  time  ;  in  witness  whereof,  I  have  hereunto  set  my  hand 

■  and  seal,  this  February  4th,  1847,  in  presence  of  us. 

WILLIAM  PACE,  Sr.  [rfal.] 

I  also  give  unto  my  son  Elkanah  Pace,  a  negro  man  named  Min- 
go, by  his  paying  unto  my  estate  four  hundred  dollars,  12 
.  months  after  the  death  of  my  wife :  and  I  also  give  unto  my 
son  John  Pace,  a  negro  girl  named  Hannah,  by  his  paying  to 
my  estate  one  hundred  dollars,  twelve  months  after  the  death 
of  my  wife.  I  also  desire  that  Lany,  after  the  death  of  my 
wife,  live  amongst  my  children,  when  she  thinks  proper.  This 
^ven  under  my  hand  and  seal,  this  February  4th,  1847,  in 

■  presence  of  us.  WILLIAM  PACE,  Sii.  [skal.] 

COPY  WILL  OF  WILLIAM  PACE,  SENIOR. 
Geor<4IA,  1      In  the  name  of  God,  amen.     I,  Wil- 

Mnscogee  County,  j  Ham  Pace,  senior,  of  the  county  and  State 
aforesaid,  being  in  perfect  mind  and  memory,  but  weak  in 
body ;  and  calling  to  mind  the  mortality  of  my  body,  and 
knowing  that  it  is  appointed  for  all  men  to  die,  do  make  this  my 
last  will  and  testament,  as  touching  my  worldly  estate,  that  it 
Hbs  pleased  Go<l  to  bless  me  with  in  this  life.  I  give  and  de- 
' -vise  and  dispose  of  the  same,  in  manner,  as  follows: 

Item  1.  I  give  my  soul  to  God  that  gave  it,  and  desire  my 

.    eDeontor  to  have  my  body  decently  buried,  that  it  may  return 

^  t^dosty  from  whence  it  came,  according  to  the  word  of  the  Lord. 
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Item  -.  1  cU'>ir('  tluit  all  my  ]>roporty,  of  cvtTv  ilescription 
wliatc'vor,  n-wiaiii  in  the  liainU  of  my  wife  Polly  J'nce,  during 
her  natural  iif<\  aivl  that  she  koeji  it  t»);:ethi'r,  a<  it  now  is; 
and  as  my  just  dehts  come  due,  that  <he  pay  them  out  of  the 
profits  avisiuir  from  the  same.  At  the  death  of  my  wife,  I  wont 
the  property.  j:s  1  will  it  away,  to  fall  into  tlio  hands  of  them 
1  will  it  to,  and  fni-  tluMvi  to  take  it  in  po.'?:»esi»ion  ;  and  the  bal- 
ance of  my  (.'Stale,  of  every  description,  not  willed  away,  to  be 
sold  l>y  my  exeeutors.  at  puhlie  sale,  and  after  p«nyin»r  luy  jibt 
dcbt.<,  or  the  fluht.<  of  my  estate,  to  he  equally  divided  hetwecn 
my  livintr  children  ;  I  mean  them  that  are  alive  at  that  time, 
when  the  sale  tak<'s  place. 

Itari  '>.  At  the  death  of  my  wife,  1  ^ive  unto  my  son  ff  11- 
liam  I*ace,  one  ne;rro  man  named  Jack,  and  one  boy  nninc*l 
Fraidc. 

Item.  4.  At  the  death  of  my  wife,  I  give  unto  my  son  Clem- 
ent Pace,  one  ne^ro  hoy  named  lorn,  and  a  man  nanieil  Joe. 

Jtrm  0.  At  the^leath  of  my  wife,  1  give  uniomyson  Stephen 
Pace,  one  roan  name<l  Peter,  an<l  one  h«>y  named  Biu'well. 

Item  t).  At  th(^  <leath  of  my  wife,  1  ^ive  unto  uiy  :*on  John 
Pace,  one  n»*frro  man  named  Sam,  and  one  nejxro  1h»v  named 
Ned. 

Itinn  7.  At  the  death  of  my  wife,  I  ;:(!vo  unto  my  .son  Elka- 
nah  Pace,  one  ne;rro  man  named  Biirtlett.  and  Amy  and  her 
youngest  child,  and  <'ha:iy  and  her  youngc.-i  ehiicl. 

If  an  S.  At  the  death  of  my  wife,  I  givr?  unto  my  daughter 
Elizahetli  Weddington,  one  half  of  the  lot  of  land  she  liveson, 
ineludinz  th'»  house.s  wh.i^re  sho  livcN  in,  to  be  taken  off  cf  the 
upper  end  of  s:iid  lot,  joining  Byer.^  and  my  son  John  :  ai.^.  a 
negro  woman  named  Tildy,  and  h'-r  children,  and  Isham  atrf 
his  wife. 

Item  i).  I  give  unto  Catharine  May's  children,  formerly 
John  May's  wife,  my  daugliter,  Rose  and  her  children,  to  be 
equally  divided  between  Cath.arinc's  children. 

Lcn  10.  A-  thj  doatit  of  u-y  v  ife,  I  give  .nv,  XamyPft«» 
son  Vv^.'Ka'.ii'::  i  la  !i:::i  ..•■:•,  du'ly,  a  girl,  and  Kiick,  a  i.oy. 

2ict4i  11.  Al  biio  dcutii  Oi  my  wife,  I  give  u&io  my  dM|br 


COLUMBUS,  JANUARY  TERM,'1854.        61S 

ter,  Polly  Mav's  c-hiMrou,  IMiilis  ami  her  cliiMron,  to  hv  v(\\m\' 
ly  divided  hetwren  tlu'iii.  at  the  death  of  luy  tlan.irhter  IVlly 
May. 

Item  12.  At  the  death  of  my  wife,  I  ;:ive  unto  my  daujLjhtcr 
XucyEurt's  ehildreii,  Martha  and  Mary,  Diner's  t  vo  ehildren, 
to  be  equally  divided  i)etwe('n  them. 

Item  18.  At  tlie  <leath  of  my  wife,  1  ^iva  unto  my  grand- 
daughter, Mary  Petty,  one  nej^ro  girl  named  Caty. 

Item  14.  The  other  negroes  nut  given  away,  I  leave  with 
my  vrife,  to  dispose  with  as  slif  thinks  proper,  amongst  oiir  liv- 
ing children,  at  her  death  orheforf. 

/fVm  15.  I  also  appoint  my  wife,  Polly  Pace,  executrix  to 
this,  my  hist  will,  (alone,)  and  at  her  death,  for  each  of  my 
8onB  to  have  equal  iK)wers  as  executors;  that  is,  my  living  sons 
at  that  time.  In  witness  whereof,  1  Imve  hereunto  set  my 
hand  and  seal,  this  February  4t]i,  1847. 

WILLIAM  PACE,  [L.  P.] 

Ite7n  1*».  At  the  death  of  my  wif<',  should  she  fail  1o  dia- 
.poBO  of  the  negroes,  as  above  emjK.wereil,  I  want  my  executors 
■;  to  sell  them  at  public  sale,  if  they  can't  divide  them  satisfacto- 
rily amongst  themselves:  I  want  the  negroes  to  be  divided  be- 
tween my  live  sons,  "William,  C-lemcnt,  Stephen,  John  and  El- 
kauah,  an<l  no  one  else  to  bid  at  the  sale,  and  no  one  else  to 
diare  in  the  money  arising  from  the  sale  of  the  negroes,  if 
there  should  be  a  sale.  Signed  by  my  own  hand,  this  Febru- 
ary the  4th,  1847.  WILLIAM  PACE,  [L.  S.] 

COPY  WILL  OF  WILLIAM  PACE. 

In  the  name  ot  iJod,  anu:n!   I,  Williim  Pace,  senior,  of  the 

county  ar.il  State  afore.-aid,  being  in  perft-ct  mind  and  memory, 

.  bat  weak  in  body,  nnd  calling  to  mind  the  mortality  of  my  body, 

and  knowing  that  it  is  appointod  for  all  men  to  die,  do  make 

and  ordain   this  my  last  will   and  testament,   as  touching  my 

worldly  estate,  whereof  it  hath  pleased  God  to  bkss  mo  with 

^  in  th»..  :.i'        I  g'i^*-',  and  d(;vi>  \  :;nd  di.>poso  of  the  same,  in 

.  i&anr.cr  aj  fe!!ov*'9  : 

Item  1.  I  givo  loy  aoul  to  God  that  gavo  it,  and  dcsiro  my 
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executrix  and  executors,  to  luive  my  body  decently  buried,  that 
it  may  return  to  dust  from  whence  it  came,  according  t4)  the 
word  of  the  Lord. 

Iton  '2.  I  desire  that  all  my  property,  of  every  description 
whatever,  remain  in  the  hands  of  my  wife  Polly  Pace,  during 
her  natural  lift*,  and  that  she  keep  it  together,  as  it  now  is,  and 
as  my  just  debts  come  due,  that  she  pay  them  out  of  the  prof- 
its arising  from  the  same.  At  the  death  of  my  wife,  I  want 
the  property,  as  T  will  it  away,  to  fall  into  the  hands  of  them 
1  will  it  to,  and  for  them  to  take  it  in  possession,  and  the  bal- 
ance of  my  estate,  of  every  description,  not  willed  away,  ito  be 
sold  by  my  executors,  at  public  sale,  and  divided  between  my 
living  children — I  mean  them  that  arc  alive  at  that  time,  when 
the  sale  takes  place. 

lUm  3.  At  the  death  of  my  wife,  I  give  unto  my  son  Wil- 
liam Pace,  one  negro  man  named  Jack,  and  one  boy  named 
Frank,  and 

Item  4.  At  the  death  of  my  wife,  I  give  unto  Clement  ^^^^ 
one  negro  man  named  Joe,  and  one  named  Tom,  and  a  boj^^ 
nBmed  Phillip. 

Item  .').  At  the  death  of  my  wife,  I  give  unto  my  son  St^  - 
phen  Pace,  one  negro  named  Peter,  and  a  boy  named  Burwel3L. 

Item  6.  At  the  death  of  my  wife,  I  give  unto  my  son  Jolk^3 
Pace,  one  negro  man  named  Sam,  and  one  named  Ned,  Ros-^e, 
a  girl. 

Item  7.  At  the  death  of  my  wife,  I  give  unto  my  son  Elk_«i- 
nah  Pace,  a  negro  man  named  Bartlett,  and  Amy,  and  \^^x 
youngest  child,  and  Lewis,  a  boy. 

Item  8.  At  the  death  of  my  wife,  I  give  unto  my  daugh'K«r 
Elizabeth  Weddington,  one  half  of  the  lot  of  land  she  lives  on, 
to  be  taken  off  of  the  upper  end  of  the  lot,  joining  son  Johni 
land;  also,  a  negro  man  named  Isham,  and  his  wife  Bester, 
and  Tildy  and  her  children. 

Item  9.  I  give  unto  Catharine  Slay's  children,  formerly 
John  May's  wife,  my  daughter,  Rose  and  her  children,  to  be 
equally  divided  between  Catharine  May's  children. 
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'Item  10.  At  the  death  of  my  wifo,  I  give  unto  Nancy  Pace, 
Hjn  William's  daughter,  Judy,  a  girl,  and  Ellick,  a  boy. 

Itevi  11.  At  the  death  of  my^wifo,  I  give  unto  my  daughter 
Pollyi^ay's  cliildren,  Fillis,  and  her  children,  to  be  equally 
divided  between  them,  at  the  death  of  my  daughter  Polly  May ; 
and  at  the  death  of  ^ray  wife,  I  give  unto  my  daughter  Polly 
KLiy,  one  negro  girl  named  Lucindy. 

Item  12.  I  give  unto  my  daughter  Lucy  Burt's  children, 
Martha  and  Mary,  a  negro  woman  Dinah,  and  her  children,  to 
))e  equally  divided  between  them ;  and  if  any  one  of  the  girls 
should  die  without  an  heir  of  her  body,  the  living  one  to  take 

an. 

Item  13.  At  the  death  of  my  wife,  I  give  unto  Mary  Petty, 
a  girl  named  Caty. 

,  Item  14.  I  also  appoint  my  wife,  Polly  Pace,  executrix  of 
tlus  my  last  will  (alone)  and  at  her  death,  for  each  of  my  sona 
to  have  equal  power  as  executors  ;  that  is,  my  living  sons  at 
that  time,  to-wit :  William,  Clement,  John,  Stephen  and  Elka- 
pah.  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
aeal,  this  August  1st,  1847. 

WILLIAM  PACE,  Sii.  [seal.] 

Georcua,  )      In  the  name  of  God,  Amen.     I,  Wil- 

Muscogee  County,  j  liam  Pace,  senior,  of  the  county  and  State 
aforesaid,  being  in  perfect  mind  and  memory,  but  weak  in  body, 
aad  calling  to  mind  the  mortality  of  my  body,  and  knowing 
tiiat  it  is  appointed  for  all  men  to  die,  do  make  and  ordain  this 
my  last  will  and  testament,  as  touching  my  wordly  estate, 
therewith  it  has  pleased  God  to  bless  me  in  this  life.  I  give 
ttid  deyisQ  and  Jispose  of  the  same,  in  manner,  as  follows : 

Item  1.  I  give  my  soul  to  God  who  gave  it,  and  desire  my 
executrix,  or  executors,  to  have  my  body  decently  buried,  that 
it  may  return  to  dust  from  whence  it  came,  according  to  the 
vord  of  the  Lord. 

.  \Ijtem  2.  I  desire  that  all  my  property,  of  every  description, 
remain  in  the  hands  of  Polly  Pace,  during  her  natural  life,  and 
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)A\\^  kiH'])   ii  toirctluT  as  it  now  i.s.  ami  as  my  jii*^  dcbtR 
I'  (lii{',  tll:lt^■lK>  pay  tlu'iii  out  of  tilt'  profits  arising  fi-oni  the 
(*.     At  the  dcatli  of  my  ^YiiV^  I    waul  the  ])roperty,  h<  I 
,  it  away,  to  fall  into  tlie  possr-s-sion  of  those  I  will  it  to,  and 
tlioin  to  tako  it  in  ])ossi»s.sioii,  aii<l  thi;  balance  of  my  estate, 
t  willed  awav.  of  cvorv  il(*s<'ri;»tion,  it)  l)i'  s^tild  liv  niv  cxccu- 
r^<  at  j)ul)rK'  sal<',  and  divided   anion^  my  living  eliildreii;  I 
can  tlicni  that  are  alive  when  the  sale  takes  place. 
U*ii\  •).   At  the  death  of  niy  wife,  1  give  imto  my  son  ffil- 
iani  Pace, 

Uaudv  May. — Testimony  (d*  Hardy  May  in  behalf  i»f  pro- 
pounders,  taken  by  iuterroijatories. 

To  the  1st  he  answers :   He  knows  the  parties. 

liitf'vroijatnrij  4.  Are  you  aci|Uaintetl  with  a  ne^rro  voman    . 
by  tlu?  natne  of  Ainy,  tlu*  ])ro]>erty  of  William  Pace  in  hislife^  '   ' 
time?     If  you  are,  state  if  you  know   Avhen  her  child  Chanj  .  ' 
was  born,  and  also  her  child  Susan.     How  many  children  to- 
Amy,  and  which  are  the  names  of  her  youngest  ? 

AuHtri'r. — I  am  well  accpiainted  with  a  negro  woman  named 
Amy.  the  ])roperty  of  Wm.  Paee,  senior,  deceased.     HcrcliM    • 
Chany  was  born  in  the  nnmth  of  August,  1847.     1  do  not  «•' 
collect  at  which  time  Susan  the  youngest  Avas  born. 

Jnfrrroi/ttfon/  ">. — Relate  all  you  know  that  will  benefit  th 
pro])<)unders  of  the  will. 

Afiftfn'r. —  [  know  nothing  more. 

n\i)<^^  1NTEKK()(JAT0RIES.  '  ! 

Are  you  not  interested  in  having  the  said  will  establishflf 
How  long  have  you  known  the  negroes  mentioned  in  the  dW 
interrogatories?  What  means  have  you  had  of  knowing  ut 
and  their  ages  ? 

AuMfrrr. — I  have  no  interest  in  having  the  will  establU 
I  have  known  Amy  for  the  past  seventeen  years,  andhaTel 
at  <liflerent  jH-riods.  in  that  tinu\  with  William  I*ace,  sin* 
years,  and  this  is  the  means  I  have  of  knotving  Amy  8IV 
ciildren. 
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P.  W.  Pleasants. — Frederick  W.  Plcasftnts,  in  behalf  of 
pvopoanders,  testified  by  inteiTOgatorics,  as  follows : 

To  the  first  interrogatory  he  saya,  he  knows  the  parties. 

.  Interrogatory  2. — What  is  your  profession  ? 

An9iC€r. — I  am  a  medical  practising  physician. 

Interrogatory  3. — ^Were  yon  acciuaintcd  with  William  Pace 
in  his  life  time  ?  Do  you  believe  he  liad  mental  capacity  to  at- 
tend to  ordinary  business  ?  State  your  opinion  and  belief,  and 
your  reasons  for  it  ? 

An9wer. — I  was  acquainted  with  him.  I  do.  I  was  fre- 
quently in  conversation  with  him,  and  he  reasoned  well  on  all 
subjects  that  we  conversed  about. 

Interrogatory  4. — Did  you  have  any  conversation  with  said 
William  Pace,  a  short  time  before  his  death,  about  his  will ;  and 
his  intentions,  as  to  any  of  his  children  or  grand-children  ?  If 
yea,  state  what  he  said  about  having  such  or  any  will ;  and 
which,  if  any  or  either  of  said  children  or  grand-children,  he 
did  not  intend  to  give  anything  more  than  he  had  formerly  given 
diem  ?     How  long  before  his  death  was  such  conversation  ? 

Answer, — To  the  fourth  interrogatory  he  answers :  I  did 
have  a  conversation  with  him  about  his  will,  on  Friday  before 
he  died  on  Sunday,  and  he  stated  he  ha<l  his  will  written,  and 
aUto  said  he  had  two  daughters  that  was  dead,  and  James  Burt 
had  married  one,  and  a  gentleman  named  May  had  married  the 
other,  and  that  he  did  not  intend  that  their  children  should 
have  any  more  of  his  property  than  had  been  given  to  their  mo- 
thers at  their  marriage.  This  conversation  was  on  Friday  be- 
Fore  he  died  on  Sunday. 

Interrogatory  5. — Relate  all  you  know  that  will  benefit 
plaintifis. 

Answer. — I  know  nothing  more. 

CROSS  INTERROGATORIES. 
1.  Do  you,  in  detailing  any  conversation  with  said  William 
Pteee,  senior,  state  his  words  ?     Please  give  his  language  as 
taidy  as  you  can.    How  long  before  the  death  of  Mr.  Pace 
•     VOL.  XIV.  78 
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was  said  conversation,  referred  to  V     Where  was  it,  when,  and 
who  was  present? 

A7isrre7\ — T  have  state<l  his  ^vords  in  lan<riiago  in  the  fourth 
direct  inton-Oiratory.  jis  near  as  I  can.  It  was  at  Zeno  Wed- 
dington's,  out  at  the  hovso-hlock.  It  was  on  Fri<lay.  before  he 
died  on  Snn<hiy.     There  w;is  no  perHon  present  hnt  nij-self. 

2.  Did  or  did  not  said  T'aee  speak  of  liis  will,  if  at  all,  as  im- 
perfect, neither  proven  nor  published  ;  and  did  he  ur  not  c.xpre^ 
himself  not  fnlly  satisfied  with  the  disposition  he  had  propoaed 
of  making  of  his  property.  What  did  he  say  on  this  point  ? 
Did  he  not  say  he  was  in  doubt  how  best  to  dispose  of  it,  or 
something  to  that  effect  ?  and  that  he  either  had  made  or  in- 
tended to  make  an  equal  distribution  of  his  property  ?  D^ 
clare  fully. 

Answer, — He  said  nothing  on  these  subjects. 

8.  W^hat  property  did  he  say  he  had,  by  said  will,  given  to 
the  children,  or  grand-children,  who  were  to  be  cut  out  ? 

Answer. — The  property  which  was  given  at  the  marriage 
of  his  daughters. 

4.  Did  he  speak  of  said  will  as  one  already  made,  or  one  he 
intended  to  make  J 

Avsffrr, — He  speaks  of  one  alrcadj^  made. 

INTERROGATORIES  OK  WM.  M.  I'ERRY  AND  JACOB 

LAND. 

To  the  first  interrosratory — they  say  they  know  the  partic?. 

Ivterrof/ftton/  2.  Wore  you  aciiuainted  with  William  Pac^? 
senior,  in  his  life-time  V  How  long  did  you  know  him  ?  Hov 
far  did  you  live  from  him,  and  what  were  your  opportunies of 
knowing  him  well  ?  Especially  as  to  his  good  mind,  and  ci- 
pacity  to  attend  to  business  of  any  sort  ? 

Avsiver. — To  the  second  interrogatory,  they  answer  we  were. 
Sd  interrogatory.  Wm.  M.  Perry  answers  twelve  years.  J*" 
cob  Land  answers  ten  years.  4th.  William  M.  Perry  anaw** 
between  four  and  five  miles,  and  being  a  member  of  the  Bive 
church)  and  being  frequently  in  his  company  during  dti^ 
years  previous  to  his  death,  I  believed  him  to  be  capable  of  i^ 
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tending  to  his  own  business.  Jacob  Land  answers  one  mile 
and  a  half,  and  being  frcciuently  in  his  company,  and  having 
him  to  writo  a  bond  for  titles  to  land,  and  also  to  write  a  deed 
for  land,  I  believe  he  was  of  sound  as  any  body  to 

the  day  of  his  death. 

Interrogatory  3.  State  wiicther,  at  any  time  during  your  ac- 
quaintance with  him,  he  had  other  than  a  sound  and  disposing 
mind  and  memory,  and  give  all  reasons  for  such  belief  as  you 
express. 

An%wer* — To  the  third  interrogatory  they  answer:  We 
never  knew  him  to  have  other  than  a  sound  and  disposing  mind. 
Oar  views  and  reasons  are  given  in  the  above  interrogatory. — 
We  have  stated  above  how  long  we  were  acquainted  with  Wil- 
liam Pace,  and  part  of  the  time  he  was  an  oQicial  member  in 
the  M.  E.  Church,  class-lender  and  exliorter,  and  he  being  fre- 
quently called  on  to  Avrite  bonds  and  deed.s,  &c. 

Intf'.rrnf/atonj  4. — Relate  fully  all  you  know  which  will 
prove  to  the  testamentary  cajjacity  of  said  William  Pace  du- 
ring his  life,  and  up  to  the  time  of  his  death,  as  if  thereto  par- 
ticularly interrogated. 

CROSS  INTERROGATORIES. 

1.  Who  is  and  has  been  present  with  you  before  the  com* 
missioners,  at  the  time  of  your  examination  upon  these  and  the 
direct  interrogatories  ? 

Answer. — To  the  first  interrogatory  they  answer :  No  per- 
son in  the  house  but  the  commissioners. 

2.  Do  you  know  anything  which  will  benefit  the  caveator  ? 
'  If  you  do,  tell  it. 

Answer, — To  the  second  interrogatory  they  answer,  we 
know  nothing. 

Sarah  Walker. — Sarah  Walker  testified,  in  behalf  of  the 
propounden*,  by  interrogatories,  as  follow* :  To  the  first  inter- 
rogatory she  answers  :  I  do  know  the  parties. 

Interrogaton/  2. — Do  you  know  a  negro  girl  child  named 
Susan,  of  which  William  Puce,  late  of  said  county,  deceased, 
*died   possessed?     If  yea,  when  was  the  child  born?     What 
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was  her  age  at  the  time  of  the  death  of  said  Pace  ?  Whose 
child  is  the  Susan  of  which  you  speak  ?  Was  it  the  last  child 
of  its  mother  at  the  death  of  said  Pace  ? 

Answer, — To  the  second  interrogatory  she  answers :  Ist,  I  ■ 
do.     2d,  I  do  not  know.     3d,   I  suppose  it  was  8  or  9  months 
old.     4th,  Amy.     5th,  It  was. 

Interrogator^/  3.  What  are  your  means  of  knowing  the  facta 
to  which  you  testify  in  this  case  ? 

Answer, — I  was  living  witli  said  Pace  at  the  time  of  hi* 
death,  heard  him  and  the  family  say  the  child  was  Amy's,  and 
saw  it  suck  her. 

Interrogatory  4. — Have  you  heard  said  William  Pace,  de- 
ceased, say  that  his  intention  was  not  to  give  any  more  pro- 
perty to  a  portion  of  his  sons-in-law,  than  he  had  already 
given  them  ?  If  yea,  which  ones  were  they  ?  When  and 
where  did  you  hear  him  speak  of  it,  and  what  did  he  say  on 
that  subject  ? 

Ansioer. — To  the  fourth  interrogatory  she  answers :  1st.  I 
did.  2d.  James  Burt  and  John  May.  3d,  In  hi^^  house,  aboat 
a  month  before  his  death. 

CROSS  INTERROGATORIES. 

1.  Are  not  you  and  your  husband  living  at  this  time  with 
Elkanah  Pace  Y  Where  have  you  lived  since  the  death  of 
William  Pace?  Were  you  present  when  Susan  was  born?— 
Where  were  you  at  that  time  ?  How  do  you  know  which  was 
the  last  child  of  any  of  said  William  Pace's  slaves,  and  esp^ 
cially  the  last  one  of  the  mother  of  Susan  ?  When  did  yo* 
hear  William  Pace  say  any  of  the  things  which  you  are  asked 
about  in  the  direct  interrogatories  ?  Where  did  you  hear  him 
say  it  ?  Who  was  he  talking  to  at  the  time  ?  Who  was  prcfr 
ent  at  the  time  ?  When  did  you  first  tell  anybody  about  what 
you  heard  him  say  ?  Who  did  you  first  so  tell  ?  What  mads 
you  tell  ?     Who  was  present  when  you  told  ? 

Answer. — She  answers  :  1st,  We  are.  2d.  At  John  Pace'si 
Larkin  Davidson's,  Elkanah  Pace's,  James  Riggers',  and  B" 
kanah  Pace's.     3d,  I  was  not.     4th,  1  suppose  I  wafl  in  ^ 
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ehy  of  Columbus  about  that  time.  5th,  I  never  saw  or  heard 
of  any  other.  6th  and  7th,  About  a  month  before  his  death, 
IB  hiH  house.  8th,  His  wife  and  me.  Uth,  His  wife  and  me. 
10th,  At  Mr.  Elkanah  Pace's.  12th,  I  and  lier,  (Mrs.  Pace,) 
in  conversation  about  the  law  suit,  I  recollect  to  have  heard 
hini,  the  said  William  Pace,  deceased,  say  so,  and  I  told  her. 
18th,  No  person  but  Mrs.  Pace  and  me. 

Amanda  Weddincjtox  testified  in  behalf  of  propounders,  by 
interrogatories,  as  follows : 
.    To  the  first  interrogatory  she  answers,  she  knows  the  parties. 

Interrogatory  2.  Are  you  acquainted  with  a  negro  woman 
6y  the  name  of  Amy,  the  property  of  William  Pace,  senior,  in 
faiB  life-time,  and  her  children  ?  If  yea,  how  many  children 
has  she  ?  What  are  the  names  of  the  two  youngest,  and  how 
old  are  they  ?  When  were  they  bom  ? 
'  Answer. — I  know  a  negro  woman  named  Amy,  that  was  the 
property  of  William  Pace,  senior,  during  his  life  time.  I  also 
know  her  children.  She  has  five  children,  viz :  Lucy,  Burwcll, 
Hannah,  Chany  and  Susan.  Chany  and  Susan  are  the  two 
joungest.  Chany  was  born  about  the  last  of  August,  1847. 
Susan  was  born  in  the  year  1849.  I  do  not  now  recollect  the 
lime,  or  month  she  was  born,  but  think  it  was  in  the  month  of 
of  May. 

Interrogatory  3.  Relate  all  you  know  that  will  benefit  the 
propounders  of  the  will. 

Answer.  To  the  third  interrogatory  she  answers,  I  know 
nothing  more. 

CROSS  INTERROGATORIES. 

1,  Are  you  not  interested  in  having  said  alleged  ^rill  estab- 
liflhed  ?  How  long  have  you  knoAvn  the  negroes  mentioned  in 
ijie  direct  inteiTogatories  ?  What  means  have  you  had  of  kno w- 
isDQg  them,  and  their  ages  ? 

"To  the  cross  interrogatories,  she  answers  as  follows :  I  am 
not  interested  in  having  said  will  established.  2.  I  have 
fcaqfwn  Chany  and  Susan  from  the  time  of  their  birth.  3.  The 
qt^ans  I  had  of  knowing  them  was  by  frequently  seeing  them 
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at  Wni.  Pace's,  senior,  my  grandfather,  and  from  that  circum- 
stance, recollect  the  years  they  were  bom. 

EVIDENCE  FOR  CAVEATOR.— MRS.  MARY  PACK 

In  behalf  of  the  caveator,  the  testimony  of  Mrs.  Mary  Paee^ 
taken  by  interrogatories,  was  first  read,  and  is  as  follows : 

To  the  first  interrogatory  she  answers,  she  knows  the  partieBi 

Second  Interrogatory. — Have  you  testified  before  by  inter- 
rogatories in  this  case,  in  behalf  of  said  propoundcrs,  with  xt' 
ference  to  the  paper  writing  propounded  as  the  last  will  and    . 
testament  of  William  Pace,  deceased. 

Anstver. — To  the  second  interrogatory  she  answers,  I  haTC. 

Third  rderrogatory, — Did  you  or  not,  upon  a  certain  oceir 
sion,  at  the  reading  of  said  paper  writing,  on  Tuesday,  neit 
day  after  the  burial  of  said  William,  at  his  (then)  late  real- 
dence,  in  presence  of  Richard  Dent,  James  G.  Burt,  Jesse  C<a  . 
and  perhaps  others,  say,  upon  the  reading  of  said  paper  wri- 
ting :  ''  It  is  not  the  will  the  old  man  read  to  me",  or  words  to 
that  effect?  If  yea,  whom  did  you  mean,  by  the  words  "old 
man"  ? 

Aiiswer — To  the  third  interrogatory  she  answers :  I  don't 
recollect  of  coming  over  any  such  words  as  therein  named,  or 
to  the  same  effect,  and  do  not  recollect  naming  "  old  man  *  on 
the  occasion,  as  I  was  not  in  the  habit  of  calling  Mr.  Ito 
«  old  man". 

Fourth  Interrogatory, — Did  you  or  not,  then  and  there  also, 
in  the  same  company,  and  more  particularly  in  the  presence  of 
Richard  Dent,  James  G.    Burt   and   others,  say  that  **te*       ' 
(meaning  said  William)  '^  had  left  all  his  business  QD8ettled"t    • 
or  words  to  that  effect,  and  relate  all  you  know  to  benefit  M^  • 
caveator. 

Anawvr.—l^i)  the  foiu-th  interrogatory  she  answers:  I  W 
not  say  he,  Mr.  Pace,  left  his  business  unsettled,  and  I  tow 
nothing  more  to  say  that  will  benefit  the  caveator. 

CROSS  INTERROGATORIES.  J 

1.  If  upon  any  former  occasion  you  have  been  examinfid*  .  »•  ■ 

a  witness,  in  this  case,  please  say,  if  your  evidence  then  giwBj      ; 
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as  to  the  identity  of  the  last  will  and  tostaiiient  of  William 
Pace,  senior,  <leceased,  was  ctnrcct,  and  ivpoat  your  reasons 
for  so  saying,  ^>v  your  evidence  as  then  given. 

Auftwr. — To  the  first  cross  interrogatory  she  answers:  Mv 
evidence  given  on  a  former  occasion  in  this  case,  is  correct ; 
and  my  reasons  for  saying  so  arc  these:  One  night,  late  in  the 
year  one  thousand  eight  hundred  and  fifty,  Mr.  Pace  took  his 
candle  and  sat  down  and  wrote  until  I  became  tired  and  lay 
down.  After  some  time,  he  spoke  to  me.  and  asked  me  if  I  was 
awakcy  and  told  me  to  get  up  and  he  would  read  to  me  what  he 
had  been  writing.  1  got  up  and  sat  down  hy  him,  and  he  read 
this  will  over  to  me  twice,  and  asked  nic  how  it  would  do  ?  and 
I  said  to  liim,  I  suppose  that  is  your  wish  ?  He  said  that  it 
was,  and  I  told  him  that  it  would  do  very  well,  but  one  thing, 
that  is,  Lany  is  there  given  to  William,  who  lives  in  Alabama, 
and  I  do  not  want  her  to  go  there  ;  so  he  immediately,  accord- 
ing to  my  wish,  put  out  Lany  and  inserted  Chany  in  her  place ; 
and  then  he  disposed  of  Lany  otherwise  in  the  latter  part  of 
the  will. 

Heamd  CroMS  Jitterrot/aton/, — If  you  made  any  such  ex- 
pression as  inquired  of  in  the  third  direct  interrogator}*,  please 
state  whether  it  was  made  in  reference  to  the  paper  writing, 
which  you  formerly  testified  was  the  last  will  and  testament  of 
Wm.  Pace,  dec'd,  or  some  other  will  which  was  then  read  ? — 
Were  not  several  i)apers  read,  and  when  the  true  and  last  will 
was  read,  did  you  not  recognise  and  remember  it  as  the  paper 
which  vour  husband  had  last  read  to  vou,  as  his  last  will  and 
t.estament? 

Answer. — To  the  second  cross  interogatory  she  answers :  I 
do  not  recollect  of  making  any  such  observation  as  a.**ked  in  the 
third  direct  interogatory.  There  was  several  papers  read  in 
my  hearing,  but  when  the  last  will  was  read  to  me,  I  knew  it, 
for  the  reasons  I  have  stated  in  the  first  cross  interogatory. 

Third  Cross  Interogatory. — If  you  made  any  allusion  to 
jronr  husband  having  left  his  business  unsettled,  please  state  ful- 
ly what  you  intended  thereby. 

Answer, — To  the  third  cross  interogatory  she  answers:  I  do 
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not  recollect  sayin^r,  on  that  occasion,  that  my  liusbaml  left  hk 
business  unsettled, 

Fuurth  Crimen  interrogatory, — Ilelate  all  you  know  that  will 
benefit  tlie  propounders  of  the  will. 

Answer, — To  the  fourth  cross  interrogatory  she  answers:  I 
have  related  all  I  know  that  will  benefit  the  propounders  of  the 
will. 

RjCHAiii)  Dent. — Caveator  tlien  introduced,  as  a  witness. 
Richard  Dent,  who  testified  that  he  was  present  at  the  exam- 
ination of  the  papers  the  day  after  the  burial,  and  heard  a  pa- 
per partly  read  for  a  will,  that  sounded  very  much  like  the  will 
propounded.  He  couldn't  swear  positively  it  was  tlic  same^ 
but  believed  it  was.  If  it  Avas  not  the  same,  it  was  very  mach 
like  it.  While  it  was  being  read,  after  they  had  read  on  some 
considerable  ways  down,  old  Mrs.  Pace  said,  "that  is  not  the 
will  the  old  man  read  to  me  that  night ;  for  that  read  to  me  by 
him  for  his  will,  cut  out  Stephen  Pace."  Mr.  Burt  was  pres- 
ent, as  also  Mr.  Cox,  Mrs.  Pace,  Jolm,  Elkanah  Pace  and 
others. 

James  G.  Bi:kt. — In  further  evidence,  caveator  introduced 
as  a  witness,  James  G.  Burt,  who  testified  that  he  was  present 
at  the  examination,  the  day  after  the  burial,  that  the  paper 
writing  propounded,  was  before  them  that  day,  as  one  of  the 
papers  found  in  the  desk.  It  was  the  one  read  over  in  part, 
or  wholly,  by  Stephen  Pace,  in  the  presence  and  hearing  of 
old  Mrs.  Pace,  and  after  he,  Stephen  Pace,  had  read  down  as 
much,  he  thought,  as  half  of  one  side,  the  old  lady  exclaimed, 
"that  is  not  the  will  the  old  man  read  to  me  that  night"; 
and  afterwards  remarked,  "  well,  it  seems  the  poor  old  man  is 
gone  and  left  his  business  all  unsettled". 

lie,  witness,  looked  over  the  will  after  Stephen  Pace, 
as  he  read,  and  noticed  it  particularly  that  day,  interlineations 
and  all,  and  could  swear  the  paper  writing  propounded  was  the 
same  then  read,  when  the  old  lady,  Mrs.  Pace,  made  those  ex- 
clamations, lie  knew  it  to  be  the  same  from  its  interlineation^ 
appearance,  &c.  lie  farther  testified,  that  he  was  fathff^ 
law  of  John  Mealing,  the  caveator.    Did  not  hear  Mra.  Fkoe 
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$Kj  when  the  will  was  read,  and  she  uttered  the  exclamation 
testified  to,  ^^that  the  will  the  old  man  read  to  her,  cut  out  Ste- 
piien  Pace." 

And  in  behalf  of  caveator  : 

Joseph  M.  Dent. — Joseph  M.  Dent  testified  that  about  a 
ireek  or  ten  days  before  Mr.  Pace,  senior,  died,  he  went  over 
to  his  house  to  buy  some  oats ;  he  went  alone,  and  bought  some. 
He  and  the  old  man  were  alone  when  he  bought  the  oats,  as 
well  as  he  remembers.  He  did  not  have  the  money,  then,  to 
paj  for  them,  and  the  old  man  told  him  ho  must  bring  it  very 
loon,  as  he  did  not  think  he  should  live  long :  that  he  had  made 
bifl  will,  and  had  executed  it ;  that  he  had  settled  his  affairs 
■nd  made  his  will,  and  it  was  not  like  his  (witness')  father's 
Aat  could  be  torn  into  100  pieces,  for  the  want  of  witnesses. 
Witness  further  testified,  that  his  father's  wi]l  was  signed  and 
sealed  by  him,  but  had  no  witnesses. 

TESTIMONY  FOR  PROPOUNDERS. 
James  Taylor. — In  behalf  of  the  propoimdcrs,  James  Tay- 
lor testified  that  he  thought  in  the  fall  before  the  death  of  old 
Mr.  Pace,  he  was  bird  hunting  with  Joseph  M.  Dent,  and  wont 
to  old  Mr.  Pace's  ;  they  saw  there  a  couple  of  stacks  of  oats^ 
(me  of  which  had  been  rc-stacked ;  and  talking  about  the 
quantity  of  oats  in  them,  witness  remarked,  there  was  most 
fan  the  newly  stacked  one.  Dent  said  the  old  dark  looking  one 
had  the  most  in  it ;  and  gave  as  his  reason  that  the  other  had 
been  newly  stacked  ;  that  he  didn't  hoar  Dent  say  anything 
libont  buying  oats,  nor  did  he  hear  him  propose  to  buy  any  from 
tbe  old  man;  as  they  were  going  to  old  Mr.  Pace's,  they  passed 
by  where  the  mother  of  Dent  was  living ;  and  Dent  said  they 
ttust  slip  by  without  letting  the  old  lady  see  them. 

FOR  CAVEATOR. 

Jos.  M.  Dent. — Joseph  M.  Dent,  in  behalf  of  caveator,  re- 

Bfefled,  testified  that  the  time  when  he  was  at  old  Mr.  Pace's,  as 

testified  to  by  Taylor,  was  not  the  time  when  he  went  to  buy  the 

1Mb;  that  he  did  go  with  Taylor,  as  Taylor  had  testified,  the 

VOL.  XIV.  79 
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fall  }>cfore,  but  didn't  ^o  to  buy  oats,  and  didn't  buy  any,  nor 
did  lie  then  jiroposo  to  buy  any,  but  afterwards,  as  he  before 
testified,  in  February,  he  thinks,  a  short  time  before  the  old 
man  die<l,  he  went  over  by  himself  to  buy  them,  and  did  buj 
them  ;  thai  he  eould  ]>rove  by  his  brother  Richard,  the  time 
when  he  bought  them,  and  that  nobody  was  with  him,  when  he 
went  by  his  house  to  buy  them. 

KiciiAia)  1)i-:nt. — liiehard  Dent,  re-introduced,  testified, 
that  in  February  ])e1ore  the  death  of  old  Mr.  Pace,  his  brother 
Jo?ei)h  eame  to  him,  to  buy  some  oats.  lie  could  not  supply 
him,  as  he  had  only  one  or  two  bushels  left,  but  he  told  Wb 
brother  that  he  thou^rht  that  he  could  get  some  at  old  Mr.  Pace's. 
His  brother  then  went  over  and  bought  .some  ;  that  he,  ^ntnew, 
afterwards  hauled  them  home  for  his  brother.  No  one  wm 
with  his  brother  when  he  went  and  bought  the  oats. 

Jkssk  Cox. — Cox.  recalled  by  propounders,  testified,  that 
he  did  not  hear  the  exelamatioii  and  expressions  attributed  to 
Mrs.  Pace  by  witnesses  Dent  and  l^urt ;  an<l  that  he  was  pres-" 
ent  in  the  company,  and  among  them  during  the  time. 

Tt  is  hereby  a<hnitted  and  agreed,  that  the  within  is  a  true 
and  correct  brief  of  the  evidence  had  and  produced  on  the 
trial  of  the  said  cause :  and  that  the  same,  the  Court  thereto 
consenting,  be  lodged  on  file  with  the  Clerk  of  the  Superior 
Court.  July  2r)th,  18;"i:5. 

(Signed)     COLQUITT  &  WELLBOPtN,  for  Propoundere. 
THOMAS  .^  DOWNING,  Aity^s  for  Caveator. 

The  within  brief  of  evidence  lodged  on  file,  in  open  Court, 
July  25th,  1858. 

'  (Signed)  KDWAIU)  BIKDSONG,  Clerk. 

Wlxich  application  and  motion  for  a  rule  niisi  the  said  Court 
refurtcd. 

To  which  decision  of  the  Court,  tlie  said  caveator  excepted: 
and  assigns  for  error  : 

FirtfL  That  the  Court  erred  in  overroling  said  objection  rf 
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frjsator,  to  the   legality  of  said   Court,  and  directing  said 
to  proceed. 

■-  JSeeond^  That  the  Court  erred  in  refiwing  to  charge  the  Jury 
I0i  as  afbresaid  requested. 

•   Third.  That  the  Court  erred  in  refusing  said  application 
had  motion  for  a  rule  nigi  for  a  new  trial. 

Judge  Benning  having  been  of  counsel  in  this  case,  did  not 
fireside. 

.  G-  E.  Thomas  &  S.  Jonks,  for  plaintiff  in  error. 

M.  J.  Welborn  &  H.  IIoLT,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

[1.]  The  first  exception  in  this  case  is,  tluit  tlie  Court  which 
ijied  it,  was  illegally  constituted,  and  had  no  iiuthority  to  hear 
uid  determine  the  cause.  And  this  exception  is  founded  on 
the  folloT^-ing  state  of  facts,  to-wit : 

That  on  Saturday,  the  foiu*teenth  day  of  May,  said  Court 
being  then  in  session,  was  adjourned  over  till  Monday,  the  23d 
day  of  May.  Tliat  on  Sunday,  the  22d  day  of  May,  John  R. 
Sturgis,  the  Clerk  of  said  Court,  died.  That  on  Monday,  the 
day  followiDg,  His  Honor,  Judge  Iverson,  attended  at  the 
Court  House  in  said  county,  with  the  Slieriff,  and  ordered  the 
Sheriff  to  open  the  Court,  which  h :  (lid,  hy  proclauiation  ;  and 
after  a  short  time,  on  account  of  the  death  of  the  Clerk,  the 
Judge  directed  the  Sheriff  to  adjourn  the  Court,  till  the  hour 
of  9  o'clock,  A.  M.,  the  next  day.  That  on  the  next  morning 
the  Court  Avas  opened,  according  to  adjournment ;  and  there 
being  no  Clerk,  the  Jii<lge  appointed  Abram  B.  llagan,  as 
Clerk  for  the  time-being :  and  after  remaining  a  few  minutes, 
the  Judge  left  the  court  house  without  adjourning,  saying  he 
would  suspend  bu.'iiTicss  informally  and  without  adjournment, 
until  Monday,  the  6th  day  of  June  next,  following,  at  10 
o'clock,  A.  M. 

Now,  the  point  of  exception,  as  I  understand  it,  is  this: — 
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That  to  have  made  these  several  adjoomments  of  the  Court,  and 
especially  the  last  one  legal,  there  must  have  been  a  Clerk' 
duly  appointed,  to  attest  the  minutes,  &c. 

It  is  admitted  that  the  Act  of  1842,  (Oobb'a  DigtH,  218,) 
confers  the  power  upon  the  Judge  of  the  Superior  Court  to 
appoint,  temporarily,  a  Clerk,  until  the  vacancy  in  the  offiM 
can  be  filled  by  election.  But  it  is  insisted,  that  this  Act,  as 
-well  as  those  of  1819  and  1826,  conferring  the  same  power  on 
the  Inferior  Court,  (Cobh^  212,  213,)  arc  unconstitutional  and 
void.  By  the  9th  section  of  the  2d  article  of  the  Constitution, 
it  is  declared  that  when  any  office  shall  become  vacant,  by 
death,  resignation  or  otherwise,  the  Governor  shall  have  poi^ 
er  to  fill  such  vacancy ;  and  persons  so  appointed,  shall  contin- 
ne  in  office,  until  a  successor  is  appointed,  agreeably  to  the 
mode  pointed  out  by  the  Constitution,  or^  by  the  Legislatoie. 
{Oobb,  1119.) 

Originally,  the  Clerks  of  the  Superior  and  Inferior  Coarta, 
were  to  be  appointed  in  such  manner  as  the  Legislature  might, 
by  Law,  direct.  And  this  is  still  true  as  to  Sheriffs.  But  by 
the  10th  section  of  the  3d  article  of  the  Constitution,  as 
amended  in  1808,  the  Clerks  of  the  Superior  and  Inferior 
Courts,  arc  to  be  elected  on  the  same  day,  as  pointed  out  by 
Law,  for  the  election  of  other  county  officers — that  is,  the 
first  Monday  in  January.     {Cobbj  1123.) 

Hence,  it  is  argued,  that  no  one  but  the  Governor  had 
the  power  to  fill  the  vacancy  created  by  the  death  of  Mr.  Stu^ 
gis,  the  Clerk ;  and  that  when  thus  appointed,  ho  would  con- 
tinue in  oiBce  until  the  first  Monday  in  January  next,  ensuing; 
and  that,  inasmuch  as  the  Court  could  do  no  act — ^not  oven  ad- 
journ, without  a  competent  Clerk  to  attest  its  proceedings, 
that  it  had  no  authority  to  act  in  June,  1853.  But  the  Spring 
Term  hanng  lapsed,  for  want  of  a  Clerk,  the  Court  stood  ad- 
journed, by  operation  of  Law,  till  the  next  semi-annual  Term, 
in  November. 

We  feel  the  force  of  this  Constitutional  objection.  It  wonld 
be  doing  it  injustice,  to  say  that  it  was  plausible  merely.  " 
seems  to  my  mind,  at  least,  difficult  to  answer.     Pcrhapfl  it  ^ 
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w  want  of  opportunity  to  gjte  it  a  close  iRvestigatioa — it  be- 
Ig  imneceRsary  to  coriijumetiflie  for  that  purpose  at  present- — 
"iWf  it  is  by  nrtue  of  this  satae  9th  aection  and  aone  other,  that 
ipffovrrnr  fills  all  vacancies  ia  the  Jin1irrin%  The  United 
tatesSenato,  and  all  other  ofBces  under  Ao  CoDrtitiition.---* 
kud  in  no  other  case  has  it  ever  been  rappoeed,  that  there 
Uy  or  could  be  a  concurrent  power  lodged  anjwliere  else.^- 
jid  yet,  it  ia  passing  strange,  that  ever  nnce  1819,  a*  least,  if 
Mms  to  have  been  practically  admitted,  by  all  three  Depart- 
lents  of  the  State  Gbvemment,  that  the  power  to  appcunt 
Herks  and  Sheriffs,  ad  interim^  might  be  exerdeed  I^  the 
Sourts ;  and  it  would  seem  to  be  one  almost  indupensable  fo 
10  proper  administration  of  justice.  Without  this  power,  how 
lany  terms  of  the  Court  would  fail  ?  The  repeated  re-asser^ 
oa  of  this  right,  by  the  repeated  legislation  upon  the  subjeot^ 
nd  acquiescence  on  the  part  of  the  Executive,  would  ahnoet,  -of 
self,  render  it  Constitutional.  For,  in  this  instanoe,  we  have 
ot  merely  the  concurrent  action  of  two  successive  sessions  of 
le  ,Grenoral  Assembly,  but  of  a  half  a.  dozen,  at  least. 
[2«]  But  fortunately,  for  ourselves  as  well  as  the  country,  we 

0  not  feel  called  on  to  decide  this  question.  In  the  view  we 
ave  taken  of  the  matter,  it  can  be  satisfactorily  disposed  of 
llierwise.  Our  oj^ion  is,  that  the  exception  itself,  is  based 
pen  a  false  assumption ;  and  that  is,  that  the  office  of  Clerk 

1  necessary  to  the  existence  of  the  Court.  While  we  hold  that 
e  is  a  very  proper  officer,  to  keep  regular  and  fair  minutes  of 
U  the  proceedings  of  the  Court  of  which  he  is  Clerk — as  he  is 
iqnired  to  do  by  the  34th  section  of  the  Judiciary  Act  of 
799,  {Oobb^  578)---still,  we  are  quite  clear,  that  the  Court  can 
¥0  and  move  and  have  its  being  without  him.  It  can  keep  its 
wa  minutes,  by  entering  them  itself,  and  signing  them,  as  is 
ow  done ;  and  make  its  own  adjournment  from  day  to  day,  or 
nr  a  longer  time,  to  suit  its  own  and  the  public  convenience, 
ithout  a  Clerk.  Nor  is  there  anything  in  our  Statutes,  which 
I  repugnant  to  this  conclusion.  There  are  some  things,  per- 
ap$y  which  the  Clerk  alone  can  perform ;  but  as  to  adjourn- 
lants,  he  has  neither  part  nor  lot  in  the  matter. 
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And  thus,  without  fieol^hjj>  to  answer  the  Constitutional  vi\h 
jectlon,  which  iia&  been  framed  Bo  attfidly  that  the  ends  of  %hit 
cords  can  witli  difficulty  lie  perceived^  we  cut  at  once  tlte  Got- 
dUn  Knot,  and  thereby  extricate  the  case  from  the  prelirainaij 
difficulty  in  which  it  was  supposed  to  be  entangled. 

After  the  introduction  of  evidence  on  both  sides,  in  connec- 
tion with  his  charge  to  the  Jury,  the  Judge  was  requested 
hj  the  caveators  to  instruct  them,  that  "  If  the  will  propound- 
ed disposes  of  real  and  personal  property,  and  has  an  attesting 
clause,  and  no  witnesses,  they  must  find  against  the  will,  as  to 
the  personal,  as  well  as  the  real  property,  unless  the  testator 
declared  it  as  his  intention  that  it  should  be  good  as  to  his 
personal  estate". 

We  hold  that  the  Court  was  right,  in  refusing  to  give  tbe 
charge  as  asked.  It  is  too  restricted.  It  maintains  that  tie 
presumption  of  Law  against  the  will,  under  the  facts  assumed, 
can  be  rebutted  only  by  the  declarations  of  the  testator; 
whereas,  the  true  doctrine  is,  that  extrinsic  evidence  of  any 
■  sort,  whatever,  may  be  given  in  for  this  purpose. 

The  Jury  having  found  for  the  will,  the  caveator  moved  for 
a  new  trial : 

1st.  Because  the  Court  erred  in  overi'uling  the  objection  to 
its  own  legality. 

2d.  In  refusing  to  charge  the  Jury  as  requested. 

8d.  Because  the  verdict  was  contrary  to  Law. 

4th.  Because  the  verdict  was  contrary  to  e\'idence. 

The  motion  for  a  new  trial  was  overruled,  and  caveators  ex- 
cepted. 

Having  iilrofidy  disposed  of  tlie  first  and  second  grounds  on 
which  the  new  trial  was  asked,  I  will  proceed  to  consider  tie 
two  last  together.  Was  the  verdict,  setting  up  the  testamenta- 
ry paper  propounded,  as  tlie  will  of  William  Pace,  warranted 
by  the  Law  uf  tlie  case,  as  applicable  to  the  facts  proven? 

[3.]  It  becomes  necessary,  in  the  first  place,  to  ascertain 
and  fix  accurately,  the  rule  of  Law  which  governs  this  case. 

[4.]  As  to  the  disposition  of  pei*sonal.  property,  I  need 
scarcely  remark,  that  no  form  is  necessary.     And  often,  A* 


er  the  iitstrtimeul  appraaehes  to  form,  and  fulls  short  rf* 
|0iEiplet6  formality^  the  more  iiiconiplete  it  Hecomta, 
^5*]  The  elementarj"  works  teach,  that  a  will  inaj  be  infiJi^ ' 
Bildf-^et  complete ;  or  formal,  yet  incomplete.    And  the  qne^ 
^pn,  in  every  such  case,  is  not  whether  all  is  done  which  the  ' 
faOT^feqiures;  but  whether  every  thing  has  been  done  which  ihe 
jMyrty^  thought  necessary.  ;   ^  • 

;  £6.]  for  if  it  should  appear]  that  be  intended  to  add  fonmi 
i^l^eh  are  unnecessary,  yet  the  instrument  will  be  bad.  ^• 

-^*\  The  intention  of  the  testator  must  not  only  be  final,4Mi' 
ibtHhe  dispository  clauses  of  the  will,  but  as  to  the  executkni- 

iko. 

i«[8«]  The  law  has  fluctuated  at  different  periods  upon  this 
idiject.  But  the  rule  laid  down  by  Sir  John  NichoU,  in  B$a- 
|to"«t.  Beatify  (1  Addarns  EecL  Rep.  154,)  is  now  received  a^ 
At  true  doctrine.  lie  says,  ^'  As  the  natural  inference  to»be 
dwm  from  an  attestation  clause  at  the  foot  of  a  testamentary 
y^peris,  that  the  writer  meant  to  execute  it  in  the  presenee  of 
ifilliesses ;  and  that  it  was  incomplete  iu  his  apprehension  of 
1^' until  that  operation  was  performed,  the  presumption  of  Law 
i^Plgainst  a  testamentary  paper,  with  an  attestation  clause,  not 
i«iMBGribed  by  witnesses."  The  learned  Judge  admits,  that  the 
Ijkesumption  against  an  instrument  so  circumstanced,  but  per- 
||}et  in  all  its  parts  otherwise,  is  slight ;  yet,  slight  as  it  is,  he 
llldlds  that  it  must  be  rebutted  by  some  extrinsic  evidence. 
'^^Allthe  adjudicated  cases,  conclusively  establish  that  this  was 
j^'iudform  doctrine  of  the  Ecclesiastical  Courts,  from  an  early 
taflnod,  until  the  decision  of  the  Delegates,  iu  Cobbold  V8,  Boat, 
^  Ves.  Jun.  201,  in  notis.)  That  case  was  decided  in  1781 ; 
iint-  "we  admit,  bears  a  strong  resemblance  to  the  one  under 
fkAiiidetation.  The  Attorney  had  prepared  the  original  draft 
ff  the  will,  in  which  Javiea  Savage,  the  testator,  made  several 
lilteretions ;  but  afterwards  ro-WTote  the  whole,  in  fa  fair 
Jl^llifd^and  subscribed  his  name  to  each  of  the  sheets,  and  to 
Ike  laaty  aflized  his  seal.  There,  as  here,  the  clause  of  attes- 
.  Una  not  subscribed  by  any  witnesses.  The  paper  was 
.  imperfect  by  Dr.  Calvert,  the  Judge  of  the  Prerog- 
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fltive  Court,  on  account  of  tins  omission.  But  on  appeal  to 
the  Delo;2;atei?,  Sir  Wm.  Ilcnry  Ashurst,  Sir  Beaumont  Hot- 
ham  VLwA  Dr.  Mucham  were  of  opinion  that  it  being  a  will, 
both  of  real  and  personal  property,  it  was  upon  the  reddendo 
singula  simj/ulis  constniction — a  perfect  disposition  of  the 
personal  estate  ;  and  consequontly,  they  reversed  the  judpnent 
of  the  Prerogative  Court. 

But  this  case  ])cing  decided  after  May,  177»5,  and  before 
which,  there  had  been  an  unbroken  current  of  authority  the 
other  way,  from  the  earliest  date  up  to  the  year  when  it  was 
made,  cannot  be  considered  as  binding  here,  although  it  did, 
for  some  time,  govern  the  Engli."?h  CoiU'ts. 

In  1708  the  Court  of  Delegates  still  followed  this  objec- 
tionable precedent,  as  th^y  allowed  it  to  be,  in  3Ta(t.hnv8  w. 
Warner^  (4  Ves.  Jun.  194) ;  and  notwithstanding  much  dissatis- 
faction had  been  previously  expressed  at  this  innovation  on  the 
old  practice.  But  on  application  to  the  King  in  Council,  for 
a  Commission  of  Review,  the  question  was  referred  to  the 
Lord  Chancellor.  In  conformity  with  his  opinion,  a  comrois- 
sion  was  issued  to  the  Bi??hop  of  London,  Lord  Kenyon,  Oh. 
Justice ;  and  Lawrence  McDonald,  Ch.  Baron  of  the  Exche- 
quer; Sir  Wm.  Scott,  afterwards  Lord  Howell  Brooke,  one  of 
the  Justices  of  the  Common  Pleas;  and  two  Doctors  of  the 
Civil  Law.  In  November,  1799,  this  Court,  consisting  as  it 
did,  of  the  most  distinguished  Judges  and  Civilians  in  Eng- 
land, reversed  the  decision  of  the  Delegates,  and  restored  the 
Testamentary  Law  of  that  country,  as  it  existed  there,  at  the 
commencement  of  our  revolution. 

[9.]  The  result,  then,  of  this  brief  chronological  review,  as 
well  as  an  examination  of  all  the  authorities  collected  in  Rob- 
erts on  Wilh^  ch.  1,  §17,  as  well  as  e/arwa??  on  Wilh,  page9\^ 
and  notes^  first  American  edition^  establislies  the  principle  al- 
rea<ly  announced,  namely,  that  the  writer  must  have  intended 
the  paper  to  operate  as  it  stood,  without  any  further  act  to 
complete  it. 

[10.]  And  that,  although  a  paper  may  have  all  the  legal  re- 
quirements of  a  will,  yet,  if  the  testator,  with  a  view  to  give  it 
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efficacy,  has  choBen  to  prescribe  to  himself  a  special  mode  of 
CTecution ;  and  afterwards  fails  to  comply  with  these  formali- 
ties, the  inference  to  be  drawn  from  this  circumstance  is,  that 
lie  had  not  fully  and  definitely  resolved  on  adopting  the  fvpex 
•8  his  will. 

Let  us  now  apply  this  Law  to  the  testimony  in  this  case. 
On  the  trial,  a  variety  of  testamentary  papers  were  intro- 
duced. The  will  propounded,  bears  date  the  4th  of  February,. 
1847.  There  arc  two  other  wills  of  the  same  date,  and  all  in 
-the  hand-writing  of  the  testator,  and  all  signed  by  him.  The 
irill  propounded  for  probate,  has  an  attestation  clause,  but  no 
witnesses.  It  disposes  of  real,  as  well  as  personal  property. — 
It  was  found  after  ^he  de^th  of  Mr.  Pace,  in  one  of  the  draw- 
ers of  the  family  bureau,  mixed  up  with  other  papers  and  the' 
other  wills,  with  no  envelope,  or  label,  or  other  mark  of  desig- 
'  Xkation,  to  distinguish  it  from  the  rest. 

•    Besides  the  three  wills  of  the  4th  of  February,  1847,  there 
was  one  found,  bearing  date  the  30th  of  April,  1832,  and 
which  disposes  of  all  of  the  testator's  estate,  real  and  personal, 
'    «ad  which  has  an  attesting  clause,  and  is  properly  executed, 
having  the  requisite  number  of  witnesses.     Besides  these,  tfaiere 
was  another,  bearing  date  the  1st  of  August,  1847.     None  of 
the  wills,  except  that  of  1832,  is  properly  attested.     And  but 
one  other  out  of  the  five,  has  the  attestation  clause  annexed 
.  to  it ;  and  that  is  another  one  of  the  tliree  bearing  date  the 
■    4th  of  February,  1847.     Besides  these  five  wills — all  of  which 
.    ytete  read  on  the  trial — there  was  another,  without  date,  par- 
tially written   out,   in  the   hand-writing  of  the  testator,  and 
/foimd  with  the  rest,  amongst  his  other  papers  in  the  secretary. 
I     Now,  let  us  see  by  which  of  the  witnesses  the  propounders 
'propose  to  prove,  that  the  paper  which  they  ofiered  for  record, 
oontains  the  final  pui-pose  of  William  Pace,  respecting  the  dis- 
position of  his  estate.     It  is  by  Mrs.  Mary  Pace,  the  widow, 
and  Dr.  Frederick  W.  Pleasants.     The  former  was  exasiined 
tidce — once  by  the  propounders,  and  once  by  the  caveators. — 
And  what  is  the  substance  of  her  testimony  ?     She  states  that 
die. knows  that  it  was  the  will  and  wisli  of  her  late  husband, 
.  tOL.  xiv,^  80 
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that  his  persofiiif  property  should  be  bequeathed  as  it  \b  by 
this  instrument ;  that  she  knows  it  to  l»e  the  last  will  he  made; 
»nd  that  it  was  written  in  July  or  August,  I80O.  It  will  be 
perceived,  that  thus  far,  the  witness  gives  her  oi)inion  only. — 
Would  this  testimony  alone,  authorize  the  paper  to  <ro  to  re- 
cord ?  Most  clearly  not.  Tlie  Court  and  Jury  must  hear  from 
the  witness  the  facts  from  Avliich  she  formed  her  opinion — for 
such  it  is  merely — and  see  whether  or  not  they  justify  the  con- 
clusion to  which  she  came.  Then,  by  reference  to  her  further 
answers,  she  states  fully  the  reasons  of  her  belief,  which  are 
these  :  "  One  night  Mr.  Pace  took  his  candle  and  wrote  until 
she  became  tired  and  laid  down.  After  some  time  he  epoke, 
and  asked  her  if  she  was  awake — and  told  her  to  get  up,  and 
*he  would  read  to  her  what  he  had  been  writing.  She  did  as 
requested,  and  he  read  over  the  paper  twice,  and  inquired 
how  she  thought  it  would  do  V  She  replied,  I  suppose  that  is 
your  wish.  lie  answered  that  it  was.  I  told  him  it  would  do 
Tery  well,  but  one  thing,  jind  that  Avas,  that  Lany  was  there  gir- 
en  to  William,  who  lived  in  Alabama,  and  that  she  did  not 
want  her  to  go  there.  So  he  immediately,  according  to  hor 
wish,  erased  Ijany  and  interlined  or  inserted  Chany  in  her 
place  ;  and  then  disposed  of  Lany  otherwise,  in  the  latter  part 
of  the  will".  So  nmch  for  Mrs.  Pace,  the  witness  mainly  re^ 
lied  on  to  establish — not  that  her  deceased  husband  was  of 
sound  and  disposing  mind  and  memory,  when  this  paper  was 
written,  and  that  the  whole  is  in  his  hand  ;  but  that  it  »  his 
will,  or  what  is  the  same  thing  in  the  present  case,  that  not- 
withstanding the  clause  of  attestation,  he  abandoned  his  intea- 
tion  of  having  it  filled  up.  It  has  been  suggested,  that  if  the 
will  was  good  in  1850,  as  testified  to  by  Mrs.  Pace,  a  change 
of  mind  must  be  shown  subseciuently,  to  defeat  it.  The  &D- 
ure  to  have  it  witnessed,  keeps  it  open  and  unfinished.  And 
therefore,  there  is  no  necessity  to  prove  a  subsequent  change. 
I  have  inspected,  carefully,  the  original  papers  which  were 
submitted  to  the  Jury  on  the  trial,  and  I  think  that  there  can 
be  no  doubt  but  that  the  will  propounded  was  written  in  Fek- 
roary,  1847 ;  and  that  the  alterations  apparent  upon  its  fuBj 
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"  s&dBYidently  of  a  later  date,  were  probably  made  on  the  night 

ta  which  the  old  Iady*8  testimony  refers.     Mr.  Pace,  intending 

to  make  a  wil],  for  it  is  quite  clear  that  he  did  not  intend  to  die 

-  ^testate ;  and  equally  so,  that  his  intention  as  to  the  final  dis- 

.  position  of  his  estate,  was  unsettled  and  ambulatory — I  repeat, 

.  that  intending  to  make  a  will,  he  commenoed  writing,  and  that 

iff  the  paper  partially  drawn  up,  without  date,  wliichwas  found 

•with  the   rest;   and  produced  and  read  on  the  trial.     He  re- 

' .  m^mbers^  hotv'dver,  the  old  wills  of  1847  ;  and  getting  one  of* 

them,  makes  the  interlineations  which  it  exhibits.     I  forbear 

to^stat^  the  reasons  which  lead  almost  irresistibly  to  this  con^ 

..«lU8M>n. 

.  ;:    I  aubmit  the  inquiry — is  there  a  particle  of^proof  to  show 
*1hat  Mr.  Pace  had  abandoned  his  intention  of  having  this  will ' 
-   ^t^tested  i    He  certainly  prepared  a  clause  with  that  Yiew> , 
either  in  1847  or  in  I80O.     What  is  there  in-  the  evidence-  of* 
•  'Ifn.  Pace,  to  manifest  his  purpose  of  dispensing  with  this  for- 
iMlity  ?     True,  she  testifies  that  she  knows  this  paper  to  eon-' : 
•t^  the  will  and  wish  of  her  husband,  as  to  his  pergonal  estatet^  i  ^ 
-Bat  does  she  know  that  he  had  given  up  his  original  design  6f  \.'\ 
*   .kaving  it  witnessed  ?     And  what  fact  or  circumstance  does 
.'  'the  state,  from  which  \\  could  be  inferred  that  this  paper  was  '  ! 

••ny  more  the  will  and  wish  of  her  husband,  aa  to  the  per«wi-' 
.  *  '4tt^,  more  than  to  realty  ? 

.  •'  -She  says,  that  after  he  had  written  the  will,  he  called  on  her 
"ito  aay  whether  she  was  satisfiefl  with  it.  Satisfied  with  what  ? 
.  Why,  undoubtedly  with  the  disposition  he  had  made  of  his 
.ph>perty,  and  not  with  the  form  of  the  paper  as  it  then  stood. 
'  •  Hiis  qoestiun,  we  all  know,  is  asked  before  the  final  execution 
■  JoT  the  will,  in  onler  that  changes  may  be  made,  if  thought  ad- 
,  hrinaUe,  upon  consultation.  It  certainly  establishes  any  thing, 
,\kat  the  completeness  of  the  paper,  as  to  form. 

''  The  witness  is  under  some  mistake,  as  to  the  disposition  of 

-IiMy.     For,  by  reference  to  the  will,  that  addition  to  it  was 

.  vaquestioaably  written  at  the  same  time  with  the  body  of  the 

.  dMtmment.     Besides,  there  is  another  will  of  1847,  Contain- 

r '  jjfeg  ^'  same  provision. 
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Well,  what  does  Dr.  Pleasants  swear?  That  he  had  a  con- 
versation with  Mr.  Pace,  on  Friday  before  he  died  on  Sunday, 
in  which  he  stat^nl  that  he  had  his  will  written.  This  very 
language  rebuts  the  idea  that  the  will  was  finished.  He  di4 
not  say  even,  that  the  will  was  made ;  but  simply  that  it  was 
writtciu  He  died  suddenly,  three  days  afterwards.  Bat  this 
conversation  was  not  in  expectation  of  that  event ;  and  iw 
long  posterior  to  the  period,  when,  according  to  the  testimony 
of  Mrs.  Pace,  the  final  alterations  were  made  in  his  will. 

[11.]  In  the  case  of  Beatif  V8.  Beutt/,  already  referred  to, 
Sir  John  NichoU  well  remarks :  ''  That  the. mere  vague  dech- 
.rations  of  testators,  that  thoy  have  made  thoir  wills,  are  nOfr 
always  to  be  implicitly  relied  on  ;  and  can  never,  standing 
•singly,  supply  proof  of  due  execution ;  or  cousei^juently  of 
what  is  to  be  taken  in  lieu  of  it.'*  "  In  common  parlance,*'  con- 
tinues the  learned  judge,  ^*aman  may  well  say  that  he  hiid. 
made  his  will,  when  he  has  writtim  a  testamentary  paper,  ■ 
though  unfinished''. 

J  ;  I  propose,  now,  to  test  this  case  by  some  others  which  are 
;  reported  upon  the  same  subject.  I  will  select  a  few  only. 
Painter  vs.  Painter^  cited  in  MerivaW^  Oh,  Rep.  512, 
arose  on  a  will  both  of  real  and  i)ei*sonal  property.  It 
was  written  by  the  testator,  with  his  own  hand.  It  waa. 
signed  and  sealed,  and  had  a  clause  of  att<^station,  bat  no 
witnesses.  It  was  locked  up  with  other  papere  of  momoat. 
The  testator  had  treiiueutly  declared  that  he  should  leave  a 
will ;  and  that  he  meant  tliat  tlie  same  should  operate  on  his 
personal  proper! y.  lie  died  suddenly,  and  this  will  was  pro- 
nounced against. 

Stokes  vs.  Porrifs  (/7>.)  is  anotlier  ease.     Mary  tWfcff  nuMte. 
a  will  of  real  and  personal  property,  all  in  her  own  handwfr" 
ting  ;  su])scribeil  her  name,  but  did  not  seal  it.     It  hada  clause  • 
of  attestation,  but  no  witnesses.     She  died  suddenly.    Hw 
will  was  found  locked  up  in  a  chest  of  drawers,   inclosed  ia* 
piece  of  paper,  on  which  was  writttn,  in  her  own  hand,  "ibfc 
Gollqtt's    will":  and  on  anotlier  part  of  it,  ''My  will".    Qb'. 
the  evciiing  prior  to  her  deaih^  the  testatrix  h&d   asked.  ^, 
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nephew,  n»  to  her  power  of  leaving  two  houses ;  on»l  h\\o  then 
^d,  that  she  had  left  them,  >vitli  ^omo  other  things,  to  the 
very  pergons  to  whom  they  were  bequeathed  in  the  urill.  Th<y 
will,  liowever,  was  rejected. 

It  requires  but  onlinary  powers  of  discrinii nation,  to  see  how 
much  stronger  this  case  is,  than  the  one  at  bar. 

Another  leading  case,  Ls  Wafker  i*s.  Wafker,  1  9Ierivali\ 
608,  tried  before  the  Court  of  Delegates,  composed  of  throe 
Common  Law  Judges,  and  five  Doctors  of  the  Ci\'il  liaw. — 
Here,  the  testatrix  made  a  will,  of  real  and  personal  projjcrty, 
and  signed  and  sealed  it.  A  clause  of  attestation,  in  the  com^ 
.rncfh  form,  was  subjoined,  but  not  witnessed.  And  her  ¥rill 
waft  found,  ^t  her  death,  in  an  envelope,  on  which  was  written  : 
"I  flign  and  seal  my  will,  to  have  rejidy  to  be  witnessed,  tho 
first  opportunity  I  could  get  proper  pereons".  It  was  decided' 
that  the  will  was  not  good  as  to  tlio  personal  property. 

It  is  conceded  by  counsel  for  the  propounders,  that  if  the 
'  will  of  Mr.  Pace  had  been  found  in  an  envelope,  with  a  super- 
scription precisely  similar  to  that  on  Mrs.  Ann  Walker's  will, 
that  it  could  not  be  established.  This  concession,  which  they 
were  constrained,  by  authority,  to  make,  we  submit  is  fatal  to 
their  case.  For  die  legal  interpretation  of  a  clause  of  attesta- 
tion, without  being  iilled  up,  is  precisely,  when  written  out  in, 
wonl»,  what  was  endoi-sed  on  Mrs.  Walker's  will. 

Giving  full  faith  and  credit  to  all  the  testimony  which  is  ad- 
dnoed  to  sustain  this  will,  what  <loos  it  amount  to  in  Law  ? 
Nothing  more  than  this:  ''My  will  is  written — I  have  signed 
aad  scaled  it — read  it  over  to  my  wife,  who,  with  certain  alter- 
atH>m»   which  she  suggested,  and  which  I  have  made,  is  satis- 
fied with  it.     I  havc!  laitl  it  aside  to  be  witnessed,  as  I  did  with 
this  same,  will,  or  with  others,  in  1S47.     And  I  intend  to  havo 
this  done  at  some  eonvcuiont  soason,  provided  my  mind  does 
not  undergo  another  change  upon  the  subject". 
..5Pfc  Fuhlio  Administrator  of  Nnc  York  vh.  Watts  tjr  Le- 
.  wy  ;  i^nd  tJie  samtrvs.  J.  L.  Norton^  (1  J\ii(/Cy  347,)  is  another 
leading  case,  in  this  country,  where  this  whole  doctrine  is  thor- 
'  oaghly  reviewed.     The  testimony  is  too  voluminous  to  cito  the 
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facts.     Suffice  it  to  say,  tliat  tlic  Chancellor  fully  »iL«tauiH  the 
principles  Avhicli  we  have  laul  down,  namely:  that  thi*  tcstk- 
j  mentiU-y  paper,   showing  from  an  inspection   of  it,  tliat  Fome 
j  other  act  or  formality  was  supposed  necessary  by  the  testator, 
I  and  was  intended  to  he  done  by  him  before  the  smme  was  to 
operate  as  a  will :  and  there  being  no  sufficient    extraneow 
proof  to  counteract  this  presumption,  it  is  an  unfiTji^hcd  or  nn- 
executcd  will,  and  is  not  valid  for  any  purpose,  unless  the  tes- 
tator was  arrested  by  death,  before  he  had  reasonable  time  to 
complete  his  will  in  the  manner  intended. 

[12.]  Here  the  caveators,  being  the  next  of  kin,  togetber 
with  others  of  the  deceased,  and  as  such  entitled  to  the  distri- 
bution of  the  estate,  if  the  will  fails,  the  onus  probandih  on 
the  propounders.  'i'hey  must  make  out  a  case  by  satirfactorr 
proof,  to  prevent  the  distribution  according  to  Law,  of  the  de- 
cedent's estate. 

[13.]  What  disposition,  then,  shall  be  made  of  thm  case  ? 
The  o7th  section  of  the  Judiciary  Act  of  1793,  {Marburg 
CrairforiTs  Diffest^  308,)  provides,  ''that  in  any  case  which  his 
arisen  since  the  signing  of  the  Constitution  of  1708,  or  which 
may  thereafter  ai-ise,  of  a  verdict  of  a  Special  Jury  being  given 
contrarij  to  evidence,  and  the  principles  of  justice  and  equitgj 
it  shall  and  may  be  lawful  for  tlie  pre^siding  Judge  to  grant  a 
new  trial  before  another  Special  Jury,  in  the  manner  therein 
prescribed". 

[14.]  The  3d  section  of  this  late  Statute,  gives  to  the  Judgesthe 
power  to  exercise  a  sound  tliscretion  in  granting  new  trials,  onlf 
where  the  verdict  may  be  decidedly  and  strongly  against  the 
weight  of  evidence  ;  whereas,  under  the  old  Law,  the  right  exi«t8 
wherever  the  vertlict  is  contraiT  to  evidence  and  the  prindpte 
of  justice  and  equity. 

[15.]  Under  either  of  these  enactments,  both  of  which,  1 
apprehend,  are  of  force,  there  could  be  no  difficulty  in  direct- 
ing a  new  trial  in  this  case  ;  but  we  are  not  driven  to  taketK? 
broad  ground,  however  justifiable  we  might  be  in  so  doing,  ^ 
der  all  the  facts  an<l  circumstances  of  this  case.  We  propo*' 
to  put  our  judgment  upon  the  most  restricted  view  «ver  hsM 
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Vy  this  or  any  other  Court,  and  to  say,  that  if  there  way  any  . 
evidence,  however  slight,  to  rebut  the  presumption  ari»sing  from  ' 
tl|e  face  of  this  paper,  we  woulil  not  disturb  the  finding.  Bat 
irvaftnn,  after  the  most  Hearcliing  scrutiny  by  counsel,  and 
careftil  examination  by  the  Court,  we  do  not  find  in  the  record 
one  scintilla  of  proof,  to  rebut  the  legal  presumptioir  against 
(he  will,  arising  from  the  incomplete  clause  of  attestation. 

The  testator  seems  to  have  signetl  and  sealed  this  paper,  as  . 
lie  didseveral  othei*s,  so  as  to  leave  as  little  to  do  as  i>os8ib]e — 
postpiming  the  completion  from  some  caiise,  and  thus  dying, 
withoat  having  executed  it.  This  is  just  the  condition  in  which 
fae  left  die  wills  of  Feb.  1847  ;  and  just  tlie  condition  in  which  he 
left  tkat  one  of  these  three  which  he  altered  in  the  summer  of 
J.850,  up  to  the  time  of  his  death. . 

Witli  these  convictions  upon  our  minds,  and  in  the  utter  ab- 
sence of  all  testimony,  that  Mr.  Pace  had  a  divided  mind,  as  to 
his  estate,  supposing  that  he  left  the  paper  perfect  as  to  the 
personalty,  but  incomplete  and  void  juj  to  the  realty,  we  feel 
baimd  to  nemand  this  cause  for  a  re-hearing. 


•No,  77.— John  F.   Boyd  and   another,  administrators,  kc, 
-    pkuntifiia  in  error,  V8.  William  Clements,  guardian,  and 
others,  defendants  in  error. 


Jl.]  If  a  tru»tc«  buys  from  or  sells  to  himself,  his  cm/wi  que  trtt»f  may  repudi- 
ate tke  acts 


In  cqaity,  in  Muscogee  Superior  Court.     Tried  before  Judge 
IvBRBON,  May  Term,  1853. 

This  waa  a  bill  filed  against  tlie  administrators  of  WiUiam 
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Boyd,  for  uii  at*count  of  his  uctsas  ;;iuirdian  of  Sarah  F.  Clem- 
-onts.  It  appwiitJil,  on  the  trial,  that  the  guardian  had  trans- 
ferred from  himself,  individually,  to  liimself,  as  guanlian,  fiftj 
shares  of  the  stock  of  the  Planter'}?  and  Mechanic's  Bank,  and 
■claimed  a  credit  therefor.  Much  evidence  was  inti-oduced,  to 
show  the  honajiilcti  of  tlie  tran^^action. 

The  Court  chnrgeil  the  Jiuy,  that  an  executor,  administra- 
tor or  guardian,  ha<l  no  right  to  invest  the  funds  in  his  hand?, 
in  stocks  of  any  kind,  not  specially  authorized  by  Statute :  and 
that  if  he  did  so,  lio  did  it  at  his  ])cril.  however  solvent  or  enti- 
tled to  credit^  the  Bank  or  other  eorporatioUj  may  be  at  the 
time  of  making  the  investment.  And  farther — that  a  trustee 
was  not  autlwrized  to  trade  with  himself  upon  the  trust  fund; 
and  if  he  did  so,  the  cestui  que  trust  couhl  accept  or  repudiate 
«uch  act ;  and  it  made  no  difference  M-hether  the  same  had  op- 
crated  to  his  or  their  injury  or  advantage. 

To  this  ckarge  plaintiffs  in  error  excepted. 

DoT'OHErtTi'  &  TnoMAS,  for  plaintiff  in  error. 

II.  IIoLT,  for  defendant  in  error. 

Bt/  the  Courts — Bkxning,  J.,  delivering  the  opinion. 

Were  these  charges  of  the  Court  proper  ? 

As  to  the  first,  we  say  nothing. 

[1.]  An  to  the  second,  viz :  *'  Tliat  a  trustee  was  notautluH«- 
jzed  to  trade  with  liimself,  upon  the  trust  fund ;  and  if  he  did 
so,  the  cestui  que  trust  could  acceptor  repudiate  such  act;  and 
it  made  no  difference  whether  the  same  had  operated  to  his  or 
their  injury  or  adwautage",  we  say  we  think  it  to  have  been 
proper. 

The  charge  states  what  seems  to  be  authorized  by  docisioni 
IJx  parte  Laeey^  (>  Ves,  625.  Canipbell  vs.  Walker,  5  do^ 
«78.  ,S<vi(ii'rson  t$.  Walker,  13  do,  601.  WhelpdaU  w. 
Cookson,  1  Ves,  xr.  i».     Hi/I  on  Trustees,  o3i). 

It  is  to  be  understood  that  the  right  of  the  cestui  que-  tnu^ 
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V^  relief,  ^ill  be  barred  by  acquiescence,  for  any  considerabU 
penod.     6  Ves.  680. 

This  charge  being  right,  it  follows,  from  the  facts  of  the  case, 
that  a  new  trial  ought  not  to  be  granted  to  the  plaintifis  in  er- 
'•mr,  whether  the  first  charge  was  right  or  not. 
*   So  a  new  trial  is  refused. 


Jh.  78. — Oliver  P.  Tillinohast  and  another,  plaintifis  'in 
'^'      error,  vs.  Noursk,  Stone  k  Co.  defendants  in  error. 

[i.]  By  the  Act  of  1847,  *'To  anthorizo  parties  to  compel  discoveriet  at 
„  Common  Law*',  an  order  had  to  be  obtained  in  oj}en  Courts  requiring  the 
adrerflie  party  to  answor  the  iiilcrrogatorics.  IJy  the  Amendatory  Act  of 
1850,  the  order  i-ouM  bo  obtuined,  either  in  itrm  time  or  from  a  Judge  of 
th€  Superior  or  Justice  of  the  Inferior  Court  in  vacation.  But  neither  end  of 
•these  Magistrates  would  have  Jurisdiction  to  act  in  a  case,  pending  in  the 
» '  Court  of  tlic  other. 

.p.]  Notwithstandiug  a  continuuuco  luia  been  improperly  denied  to  a  party, 
HtUJ  this  Court  will  not,  for  that  reason,  order  a  new  trialj  provided  the 
party  htks  sustained  uo  injur}'. 

[3.]  It  is  no  good  objection  that  a  payment  was  made,  for  the  express  purpose  of 

-    preventing  the  Statute  of  Limitations  from  running,  provided  it  was  made  • 

.  ionm  fUle^  and  without  fraud  or  collut«ion  between  the  debtor  and  creditor. 

f/k^y  A  payment  made  on  a  joint  note  witliin  ^ix  years,  is  suilicient  to  take  it 
cat  of  the  Statute  of  LimiUitious,  as  against  a  co-prumiscr. 

£fi.]  The  correctness  of  this  doctrine — doubted;  but  it  having  been  consid- 
ered the  settled  Law  of  the  State,  for  at  least  a  quarter  of  a  centur}',  it  is  a 

,'  question  for  Legislative,  rather  than  Judicial  interference. 

Suit  upon  notes  in  Muscogee  Superior  Court.     Tried  before 
Jndge  IvERSON,  May  Term,  1863. 

.- '  This  action  was  upon  three  notes — all  dated  January  Igt, 
liB4$— one  for  ^300,  duo  at  sixty  days ;  one  for  ^304,  due  at 
'  fm  months ;  and  one  for  $615  ^V^,  due  at  six  mouths,  and  all 
Vox.  MV.  81 
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Wgnod  by  0.  P.  Tillinghast  and  P.  J.  Tillinghast.  Upon  each 
of  the  said  notes  was  i\  credit  for  ?28  /^^^j,  dated  Dec.  1(1, 1850. 
The  suit  was  brought  in  the  Superior  Court,  July^  1852,  and 
a  pica  of  Statute  of  Limitations  filed. 

The  defendants  filed  intcrrogatoricB  for  the  plaintiffs,  N<nint^ 
Stone  <f  Oo,  inquiring  of  them  as  to  the  credits,  and  seeking 
to  prove  by  them,  that  they  were  entered  by  O.  P.  Tillinghart 
for  the  purpose  of  keeping  the  notes  from  being  barred  by  the 
Statute  of  Limitations.  The  inteiTogatories  were  answered  by 
only  one  of  the  partners,  and  evasively.  The  onler  at 
lowing  the  interrogatories,  was  granted  by  one  of  the  Justices 
of  the  Liferior  Court. 

Upon  the  trial,  defendants  objected  to  the  answers  to  the  in- 
tciTogatorics^  on  the  ground  that  they  were  answered  only  by 
one  partner,  and  ))y  him  evasively.  The  Court,  however,  ruled 
that  the  interrogatories  were  iuipix)perly  sued  out,  the  Juatioe 
of  the  Inferior  Coiut  having  no  authority  to  grant  the  order, 
and  ovciTuled  the  objection.  Tliis  decision  is  assigned  as  e^ 
ror- 

Defendant's  counsel  then  moved  the  Court  for  a  contiau- 
ance,  on  the  ground  that  he  had  been  misled  by  the  phraseol- 
ogy of  the  Act  of  the  Legislature,  in  taking  out  the  interrogi- 
tories.  The  Court  refused  the  motion,  and  this  is  assigned  as 
error. 

Defendants'  counsel  requested  the  Coui't  to  charge,  that 
"  the  credits  on  the  not^»s  being  in  the  hand-writing  of  0.  P. 
Tillinghast,  without  proof  that  they  were  made  with  the  knowl- 
edge, privity  or  consent  of  the  said  P.  J.  Tillinghast,  and  with- 
out  proof  that  they  were  made  at  the  time,  or  that  any  pay- 
ment was  actually  made,  were  not  sufficient  to  prevent  the  Stat- 
ute of  Limitations  from  ban-ing  the  action,  as  to  P.  J.  Tilling- 
hast". The  Court  declined  so  to  charge,  but  charged  that 
"the  entry  being  in  the  h.'ind- writing  of  0.  P.  Tillinghast, fi3 
sufficient  to  charge  his  co-defendant'*. 

Which  charge,  and  refusal  to  charge,  are  assigned  as  eiwf- 

Jones  &  Jonkj?,  for  plaintiff  in  error. 


*MH>..', 
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^•W.  DouoHERTY,  for  defendant  in  error, 
U- 

.■^  Judge  Bexning  haying  been  of  counsel,  did  not  preside  in 
Uscase. 

^By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

'  This  case  being  called  for  trial,  the  plaintiffs  announced 
hemsclvcs  ready.  The  defendants  having  file<l  interrogator 
ilBS,  to  bo  answered  by  the  plaintiflfe,  under  the  Laws  of  this 
Hate,  authorizing  discovery  to  bo  obtained  at  Common  Law, 
ibjected  to  the  same,  as  taken  and  returned  into  Court,  on  two 
grounds :  First,  because  one  of  the  three  plaintiffs,  only,  had 
tewered.  Secondly,  because  Brooks,  who  did  depose,  an- 
wered  evasively,  in  this — that  while  ho  states  that  the  credit 
mt  upon  the  several  notes  sued  on,  was  bona  fidc^  consisting, 
ilB  it  did,  of  the  amount  due  by  plaintiffs  to  0.  P.  Tillinghast, 
or  ■  commissions  on  the  purchase  of  cotton,  he  docs  not  say 
rtlether  these  credits  were  not  entered  to  prevent  the  Statute 
f  Limitations  from  running;  but  refers  to  Mr.  Tillinghast  as 
be  best  exponent  of  the  motive  that  influenced  his  conduct  in 
asking  these  credits. 

To  these  objections  to  the  interrogatories,  the  plaintiff  re- 
liies  that  the  order  directing  the  commission  to  issue  for  tho 
fxamination  of  the  plaintiffs,  emanated  from  a  Justice  of  the 
Inferior  Court ;  whereas,  the  case  in  which  the  testimony  is 
»  be  used,  is  pending  in  tho  Superior  Court.  It  is  insisted, 
h^refore,  that  the  witnesses  arc  not  compelled  to  answer ;  and 
ihftt  the  defendant  can  take  nothing  by  their  failure  to  do  so. 

{!.]  We  are  thus  called  on  to  put  a  construction  on  the  Act 
ff  1847,  *'  to  authorize  parties  to  compel  <liscoverics  at  Com- 
non  Law",  and  the  Statute  amendatory  thereof,  passed  in 
L860.  The  former  recites,  "  That  from  and  after  its  passage, 
my  party,  plaintiff  or  defendant,  in  any  action  at  Common  Law, 
^ding  inany  Superior  or  Inferior  Court  of  this  State,  wishing  a 
liseovery.  from  the  adverse  party,  to  be  used  in  evidence  at  the 
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trial  of  such  action,  may  file  written  interrogatories  to  such  pa> 
ty,  and  call  upon  him  to  answer  the  same  in  solemn  form,  on  oath 
or  affirmation ;  and  if,  upon  such  interrogatories  being  filed,  it 
shall  appear  to  the  Court,  by  the  oath  of  the  party  filing  the 
same  or  otherwise,  that  answers  to  such  interrogatories  will 
be  material  evidence  in  the  cause,  and  that  the  interrogatories, 
themselves,  are  pertinent,  and  such  as  the  adverse  party  would 
be  boimd  to  answer,  upon  a  Bill  of  Discovery,  in  a  Court  of 
Chancery,  the  Court  shall  allow  such  interrogatories,  and  shall 
make  an  order  requiring  the  adverse  party  to  answer  the  same 
in  writing,  and  in  solemn  form,  on  his  oath  or  affirmation",  4c 

By  the  1st  section  of  the  Amendatory  Act  of  1850,  it  is 
provided,  "  That  from  and  after  the  passage  of  this  Act,  wher- 
ever any  party,  plaintiff  or  defendant,  in  any  action  at  Com- 
mon Law,  pending  in  any  Superior  or  Inferior  Court  of  this 
State,  shall  wish  to  avail  himself  or  herself  of  the  provisions  of 
the  Act  assented  to  on  the  17th  December,  1847,  entitled,  an 
Act  '  to  authorize  parties  to  compel  discoveries  at  Common 
Law*,  it  shall  and  may  be  lawful  for  such  party  to  make 
and  present  his  or  her  interrogatories  to  the  Court  in  which 
such  action  is  or  may  be  pending,  to  a  Judge  of  the  Superior 
Court  or  Justice  of  the  Liferior  Court  in  vacation  ;  and  when 
such  interrogatories  arc  presented  in  vacation,  and  are  allowed 
by  such  Judge  or  Justice,  and  the  said  Judge  or  Justice  shall 
make  and  grant  an  order  rociuiring  the  adverse  party  to  an- 
swer the  same  in  writing,  in  solemn  form,  on  oath  or  affirma- 
tion, &c/' 

It  is  conceded  that  under  the  first  of  these  Acts,  the  appli- 
cation had  to  be  made,  not  only  in  term  time,  but  to  the  Court 
in  which  the  suit  was  pending.  But  it  is  insisted,  that  under 
the  last,  application  may  bo  made,  not  only  in  vacation,  but  to 
the  Judge  of  the  Superior  or  Justice  of  the  Inferior  Court,  at 
the  option  or  convenience  of  the  suitor,  and  without  regard  ta 
the  Court  where  the  suit  may  be  pending. 

In  construing  Statutes  and  all  other  writings,  1  recognize 
but  one  rule.  I  discard  the  idea  of  liberal  or  literal,  latitudi- 
Jious  or  strict  interpretation ;  my  wish  and  aim  is,   honestly 


..•» 
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id  in  good  faith,  to  cndoavor  to  find  out  what  was  the  moan- 
ig^of  the  kw-makors  or  parties  to  the  contract ;  and  then  to 
urtj  out  that  intention. 

jPF^t  did  the  Legislature,  then,  propose  to  accomplish  by' 
IB  Act  of  1850  ?  Evidently  to  remedy  a  mischief,  which,  by 
ItllQrt  practice,  was  found  to  exist  in  the  previous  Act  of  1847  ; 
p4  thiit  was,  that  leave  to  examine  the  adverse  party,  plaintiff  or 
riCe^dant,  could  only  be  obtained  in  Court  during  term  time.  To 
byiate  this  evil,  it  is  provided  that  application  for  this  purpose 
isjr  be  made  in  vacation  also.  But  we  are  satisfied  that  it  never 
nild  have  been  intruded  to  say,  that  it  was  immaterial  whether 
16  application  was  made  to  the  Judge  of  one  Court  or  the  other. 
«There  are  many  obvious  objections  to  this  construction. — 
Hicnever  an  application  of  this  sort  is  made,  the  Judge  or  Jus* 
ce  is  clothed  with  authority  to  examine  into  the  matter,  in  or- 
er.  to  be  satisfied  that  the  testimony  is  material,  and  that 
le  discovery  would  be  such  as  the  party  would  be  entitled  to 
btein,  in  answer  to  a  bill  for  discovery. 
Would  the  Judge  of  the  Superior  Court  undertake  to  detcl^ 
line  that  the  evidence  which  is  sought,  would  or  would  not  be 
laterial  in  a  cause  pending  before  the  Inferior  Court  ?  And 
if  vice  vtirsaj  would  a  Justice  of  the  Inferior  Court  ever  ven- 
ue to  decide  that  the  evidence  applied  for,  would  or  would 
ot  be  material  in  an  action  of  ejectment,  to  try  titles  to  land 
\  the  Superior  Court,  and  which  tribunal,  alone,  has  jurisdic- 
on  of  the  subject-matter  ?  And  further — that  it  is  such  proof,  i 
r  might  or  might  not  be  elicited  from  the  conscience  of  the 
lurty^  in  answer  to  a  bill  for  discovery. 
iThere  is  another  difiiculty.  Suppose  the  Clerk  of  the  Su- 
erior  Court  should  refuse  to  obey  the  order  of  the  Justice  of 
le  Inferior  Court,  to  whom  would  he  be  amenable  for  this  con- 
»iy>t.?  Certainly  not  to  the  Judge  of  his  own  Court,  where 
\ifi  cause  is  pending ;  for  he  has  been  guilty  of  no  disobedience 
>  liis  mandate.  Nor  can  he,  we  apprehend,  be  made  answerable 
)ihe  Justice  of  the  Inferior  Court,  who  has  issued  his  order  in 
aeation.  His  functions  have  been  performed,  and  he  can 
fwet'  again  get  jurisdiction  of  the  case.     Quoady  as  to  him, 
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evcvy  trace  of  the  proceeding,  except  the  order  which  he  grant- 
ed, and  whicli  is  of  file  in  the  Superior  Court,  is  obliterated. 

There  is  still  another  view  of  this  question.  If  the  applica^ 
tion  be  made  in  open  Court,  it  must  be-  done  in  that  Court 
where  the  case  is  pending.  Why  apply  a  different  rule,  when  the 
application  is  made  in  vacation  ?  Would  not  the  whole  BcDch 
of  the  Inferior  Court,  composed  of  five  members,  in  term  time, 
be  as  competent  to  perform  this  office,  as  one  of  the  five  in  va- 
cation ?  But  if  the  whole  Bench,  in  term  time,  cannot  grant 
the  order  to  take  testimony  to  be  used  in  a  cause  pending  in 
^  the  Superior  Court,  why  should  it  be  supposed  that  one  Jus- 
tice is  capable  of  doing  this  in  vacation  ? 

Our  opinion  is,  that  to  preserve  the  symmetry  of  the  Law, 
and  to  avoid  a  conflict  of  jurisdictions,  we  are  constrained  to 
hold  that  the  order  granted  by  the  Justice,  in  this  case,  was 
without  authority,  and  void. 

We  hope  the  Legislature  will  go  one  step  further,  and  dis- 
pense with  this  preliminary  order  altogether,  and  allow  the  in- 
terrogatories to  issue,  as  a  matter  of  course ;  and  what  is  equal- 
ly or  still  more  important,  authorize  a  vira  voce  examination  of  « 
parties  upon  subpoena,  the  same  as  other  witnesses.  When 
will  our  j^cojple  cant  off  their  Buperstitious  reverence  for  th 
2)ast ! 

[2.]  The  objections  to  the  interrogatories,  on  the  grounds 
that  Brooks  had  not  answered  fully,  but  evasively,  and  that  tic 
other  two  plaintifis,  Stone  &  Nourse,  had  not  answered  at  all, 
being  thus  overruled,  because  the  commission  had  issued  il^ 
gaily,  counsel  for  defendants  moved  to  continue  the  case. 

We  rather  incline  to  the  opinitm,  that  the  continuance  which 
was  refused,  should  have  been  allowed.  But  the  defendants 
have  not  been  injured  :  for,  conceding  all  they  propose  to  pro>f 
by  these  witnesses  who  did  not  testify : 

[3.]  And  adniitthig  that  if  Brooks  had  answered  fully,  hf 
would  have  sworn  that  ().  P.  Tillingliast  made  these  payments 
with  the  express  view  of  preventing  the  Statute  of  Limitations 
from  ninTiin;^;;  ye-,  if  the  p:iyments  were  hovi  fine  made,  witk* 
out  fraud  or  eo\lua\ou,  and  none  such  is  charged  or  pretend 
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Ire  bold  they  were  sufficiont  to  prevent  the  Statute  from  run- 
ning. 

"  I  hoM  a  joint  or  partnerehip  note,  which  has  been  over-due 
ieveral  years ;  I  cull  uporr  one  of  the  partners  or  joint-contract- 
•Ort,  to  get  a  partial  payment,  to  keep  the  note  within  the  Stat- 
ute. Is  there  anything  A\Tong  in  this  V  Is  it  not  the  every 
chiy's  practice  ?  There  may  he  some  ingenuity,  l)Ut  we  cannot 
think  much  soundness  in  this  defence.  We  never  recollect  to 
have  heard  such  a  plea  before — we  cannot  believe  that  it  18 
good. 

And  thus  it  will  he  perceived,  that  if  our  construction  of  the 
Amendatory  Act  of  1850  is  wrong,  the  defendants  are  not 
'damnified,  for  the  same  reason  that  they  were  not  by  refusing 
the  continuance.  And  that  is,  that  the  evidence,  if  obtained, 
•  could  not  have  availed  them  any  thing. 

[4.3  And  this  brings  us  to  the  last  and  main  point  argued  in 
'this  case  ;  and  that  is,  whether  a  payment  made  by  one  of  two 
or  more  joint-contractors,  within  the  Statute,  and  before  its 
,bar  has  attached,  constitutes  a  new  starting  point  for  the 
Statute  ? 

.  We  think  it  does  so  operate.  Such  was  the  decision  of  this 
Court,  in  Cox  vs.  Baih/j  (i>  Ga.  Hep.  467.)  I  did  not  preside 
in  that  cause,  (the  Reporter  neglected  to  state  the  fact,)  owing 
to  my  previous  professional  connection  with  the  estate  of  Cox, 
the  plaintiff 's  tcstitor ;  and  because  my  testimony  was  taken 
to  prove  the  credit  indorsed  on  the  note,  while  it  was  in  my 
hands,  as  the  attorney  of  the  e.^ate.  This  Court,  however, 
did  but  re-affirm,  in  that  case,  the  same  principles  announced 
Jby  the  Judges  in  Convention,  in  Brewster  vs.  Hardeman  and 
dlierSy  {Dvidleys  Beports,  138,)  to  wit :  that  the  acknowledge- 
ment of  a  debt  or  promise  to  pay  it,  made  by  one  partner,  af- 
ter the  dissolution  of  the  firm,  au»l  after  the  debt  has  been 
barred  by  the  Statute,  will  not  revive  the  debt  against  the  for- 
.  mcr  partners.  But  that  according  to  "precedent"'' and  ''au- 
thority", the  admission  of  a  debt,  by  one  partner,  after  disso- 
■  lution,  but  before  the  Statute  has  interposed  its  bar,  will  be 
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bindiiiir  on  tlio  other  partners,  ?o  far  as  to  constitute  a  new 
point,  from  which  the  Statute  will  conmienec  running. 

The  same  rule  applies  to  joint-contracts,  as  to  partnership 
notes.  And  this  doctrine  has  been  considered  the  settled  Law 
of  the  State,  for  a  quarter  of  a  centurj',  at  least.  And  for 
that  reason,  if  for  no  other,  should  he  changed  only  by  the 
Legislature. 

[/>,]  We  know  that  the  correctness  of  the  principle,  that  the 
admission  of  one  joint-contractor  or  partner  binds  the  other, 
has  been  frequently  doubted,  and  sometimes  denied.  The  doc- 
trine w^as  first  laid  down  by  Lord  iLansfield,  in  Whit<^omb  w. 
Whiting^  [Dotifflas,  G52.)  And  it  is  founded  upon  the  idea, 
that  the  bar  created  by  the  Statute,  rests  entirely  upon  the 
presumption  that  the  debt  has  been  paid,  and  that  such  an  ac- 
knowledgement or  payment,  removes  the  presumption  and  re- 
vives the  original  promise.  And  the  conclusion  is,  that  in  this, 
as  in  other  cases,  an  acknowledgement  by  one  of  luany  who 
are  jointly  concerned,  is  evidence  agtiinst  all,  sufficient  tore- 
move  the  presumption  of  payment.  This  is  the  explanation 
given  by  Rest,  C.  J.,  in  Perham  vs.  lim/no],  (2  Brt'f/ham,  SOS.) 
And  this  is  the  explanation  given  by  Lord  Mansfichl,  in  2)o«- 
(/lass,  iK)'2.  He  savs:  ''An  acknowledgement  of  onOj  is  an 
admission  of  all,  and  the  Law  raises  the  promise  to  pjiy,  when 
the  debt  is  admitted  to  be  due. 

But  I  must  say,  that  this  principle  has  not  only  been  fjnos- 
tioned  in  England,  (1  B.  <J-  Ahh.  407,)  1)ut  from  the  examina- 
tion by  the  Supreme  Court  of  the  United  States,  in  Bell  ^ 
Morrhon,  (1  Pvten.  S,  C\  IL  803,)  the  foundation  on  which 
it  rests,  found  to  be  altogether  unsatisfactory.  In  Pennsylva- 
nia, and  some  of  the  other  States,  it  has  been  utterly  exploded. 
{Levy  VH,  Cadet,  17  Surg,  cf-  Raivle,  120.  4  GreJnhaf,  140.) 
See  cases  collected  on  this  head,  in  2  Pick,  Itcp.  Id.  ed.  583, 
n.  1. 

And,  considering  that  the  Statute  of  Limitations  was  in- 
tended to  be  a  Statute  of  repose — that  it  is  a  wise  and  beuefr 
cial  Law  having  a  tendency  to  produce  adjustments  of  affiirt 
between  parties,  while  they  remain  fresh  in  their  rccollcctioOi 
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Jiefore  time,  in  its  lapae,  has  thrown  darkness  and  obscnri- 
pn  diem,  I  am  not  sure  but  that  the  latter  is  the  betteir 
eyi  But  I  repeat,  that  for  myself,  I  do  not  consider  this 
Ition  asre«  iwtegra. 


79, — Oliver  P.  Tillixgiiast  &  Paris  J,  Tillinqdast, 
}laintiffs  in  error,  vb.  Joux  Banks,  defendant  in  error. 

'Where  B  lends  money  to  T.  upon  condition  thnt  ho  will  ahare  one-third 
the  loss  on  a  sbipment  of  cotton,  which  lias  been  sustained  by  a  firm, 
:irhich  T  erroneously  tmpporfcs  himself  a  member,  and  consequcntlj, 
iqIu  that  l\c  u<  partly  liable  ibr  said  Iohs,  B  knowing  at  the  time  that  he 
not  BO ;  but  having  no  pecuniar}-  interest  in  the  firm,  nor  pririty  with  the 
irtiea  to  this  transaction  in  cotton  :  Hfld,  that  B  has  comraitted  no  soch 
had  on  T  as  vitiates  the  contract,  and  will  prevent  bii  recovery  of  tlM 
nount  so  loaned. 

.  A  yalnable  consideration  consists  in  some  right,  interest,  profit  or  bene- 
,  acoruing  to  the  party  who  makes  the  contract )  or  some  forbearance, 
fpAmtni^  loss,  or  responsibility,  labor,  or  service,  on  the  other  side. 

botaon  on  notes,  in  Muscogee  Superior  Court.  Decision  by 
\gfi  Iterson,  at  May  Term,  1853. 

folm  Butt  and  Willis  D.  Banks  became  partners  in  mercan- 
transactions,  in  Columbus.  Oliver  P.  l^linghast  was  their 
fc  and  agent,  with  an  agreement  that  he  should  share  equally 
profits,  nothing  being  said  about  the  losses.  In  the  winter 
1850,  Tillinghast  stated  to  Butt  &  Banks,  that  he  had  made 
arrangement  with  Nourse  k  Brooks,  of  Apalachicola,  to 
chase  cotton  on  joint  account  with  them.  Thereupon,  Butt 
Hfinks  consented;  and  Tillinghast  proceeded  to  purchase 
I  ^hip  several  lots  of  cotton  to  N.  &  B.  Afterwards,  N.  & 
jbrew  a  draft  on  Butt  &  Banks  for  1^3,000,  which  they  said 
jrtke  loss  sustained  on  the  cotton  shipped.  They  detennu^ 
vot.  XIV.  82 
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ed  not  to  accept,  because  it  was  for  the  entire  loss,  and  not  for 
one  half.  Tillinghast,  when  called  on  to  explain  it,  insisted 
**  that  the  draft  should  be  accepted — ^that  it  would  never  do  for 
it  to  be  protested,  and  that  all  would  be  right;"  and  agreed, 
as  he  had  induced  Butt  &  Banks  to  go  into  the  speculation,  he 
would  sustain  an  equal  portion  of  the  loss,  and  pay  one-third 
of  the  draft,  if  he  could  raise  the  money.  When  the  draft 
became  due,  John  Banks,  the  father  of  Willis  D.  Banks,  after 
much  persuasion,  agreed  to  lend  to  each  of  them,  Butt,  Banks 
&  Tillinghast,  $1,000  a-piecc,  to  meet  the  draft,  provided  Til- 
linghast would  give  him  security — which  arrangement  was 
made ;  and  Tillinghast,  with  his  father  as  security,  gave  to 
John  Banks  a  due  bill  for  $1,000.  The  money  was  advanced 
by  John  Banks,  and  the  draft  paid.  Afterwards,  Butt  k 
Banks  complained  to  N.  &  B.  of  their  not  paying  one  half  of 
the  loss.  In  reply,  they  denied  the  arrangement  with  Tilling- 
hast, and  sent  a  copy  of  a  letter  directed  by  them  to  Butt  k 
Banks,  in  which  they  declined  such  an  arrangement.  This 
letter,  Tillinghast  admitted  he  had  received,  and  never  exhib- 
ited it  to  either  Butt  or  Banks. 

John  Banks  sued  Oliver  P.  Tillinghast  and  Paris  J.  Tilling- 
hast, on  the  due  bill  for  $1,000.     Defendants  pleaded,  that  at 
the  time  they  gave  the  said  due  bill,  all  the  parties  supposed 
that  Oliver  P.   Tillinghast  was,  in  fact,  a  partner  of  Butt  f 
Banks  ;  and  as  such,  liable  for  one  third  of  the  loss  on  the 
cotton.     That  it  has  turned  out,  on  investigation,  that  he  was 
not  a  partner,  and  consequently  not  liable ;  that  John  Banb 
was  aware,  at  the  time  he  advanced  the  money,  that  Tilling 
hast  was  not  liable,  and  took  the  due  bill  in  fraud.     The  plea, 
under  these  facts,  set  up  a  failure  of  consideration. 

Upon  the  trial,  the  facts  proven  were  as  stated  above. 

Counsel  for  defendant,  requested  the  Court  to  charge! 
that  "  If  the  Jury  believed  Tillinghast  was  no  partner  in 
the  firm  of  Butt  k  Banks,  (but  supposed  himself  to  be  <m) 
and  was  not  liable  to  pay  the  $3,000  draft,  and  John  Banb 
knowing  this,  agreed  to  pay  up  said  draft,  and  did  pay  it  qs 
in  consideration  that  Butt^  Banks  k  Tillinghast  would  eack 
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give  a  note  or  due  bill,  for  $1,000,  T^hich  they  did,  they  most 
flad  for  the  defendant". 

The  Court  declined  so  to  charge,   and  this  is  assigned  as 
^rror. 


JoNSS  &  Junes,  for  plaintiflf  in  error. 

Dougherty,  for  defendant  in  error. 

Judge  Benninu  having  been  formerly  of  counsel  in  this 
cause,  did  not  preside. 

By  the  Oaurt. — Stabnes,  J.,  delivering  the  opinion. 

[1.]  This  record  does  not  show  that  there  was  any  privity 
between  the  defendant  in  error,  and  the  parties  to  the  business 
in  which  Butt  &  Banks  and  Oliver  P.  Tillinghast  were  en- 
gaged. It  does  not  show  that  he  had  any  pecuniary  interest, 
whatever,  in  this  co-partnership,  (though  a  near  relation  to  the 
partners,)  nor  that  he  conspired  with  them,  to  deceive  Tilling* 
hast  in  any  way. 

Under  these  circumstances,  wc  do  not  see  how  it  can  be  a 
fraud  upon  the  latter,  for  Banks  now  to  demand  payment  of  the 
money  which  he  has  loaned  to  him,  even  if  it  be  true,  that 
Tillinghast  was  not  a  partner  in  this  concern,  and  was  not,  on 
that  account,  liable  for  one-third  of  the  loss  on  the  cotton 
which  had  been  shipped  to  Nourse,  Brooks  &  Co.,  though  be- 
.  lie\ing  himself  to  be  so  ;  and  even  if  John  Banks  knew  this, 
and  yet  loaned  to  him  the  money,  upon  condition  that  he  would 
pay  one-third  of  said  loss. 

Let  these  facts  be  admitted,  and  still  it  remains  true,  that  the 
defendant  in  error  has  parted  with  his  money  to  Tillinghast, 
for  no  other  valuable  consideration  or  advantage,  than  the  due 
bill  which  was  given  him  for  it,  so  far  as  we  can  judge  from 
the  record ;  and  it  is  scarcely  a  fraud  to  demand  nothing  more 
than  payment  of  this  due  bill. 

Occupying  the  relation  which  he  did  to  these  young  laen,  if 


652  StTPBfinOB  COURT  OF  6B0BGIA. 

OHver  P.  TMUinghast  k  Paris  J.  Tillinghast  vf.  John  Buiks. 

he  had  improperly  prevailed  on  Tillinghast,  knowing  that  he 
was  not  liable  for  any  part  of  the  loss,  to  pay  one-third  of  the 
same,  and  to  give  his  due  bill,  for  the  means  of  paying  it,  this 
might  be  deemed  morally  'vvrong ;  but  in  the  absence  of  pecu- 
niary advantage  to  defendant  in  error,  could  not,  certainly,  in  a 
Court  of  Law,  constitute  fraud,  such  as  to  vitiate  the  contract* 

[2.]  Tf,  however,  to  determine  the  liability  of  the  plaintiff 
in  error,  Oliver  P.    Tillinghast,  upon  this  due  bill,  it  became 
necessary  to  conj*ider  his  relations  to  this  partnership  transac- 
tion, and  his  liability  to  respond  for  a  portion  of  what  was  lost 
on  this  cotton,  we  think  there  are  facts  in  the  record,  which 
show  a  sufficient  consideration,  moving  to  him,  for  the  pro- 
mise  which  he  gave,   to  pay  one-third  of  the  debt.      L  It 
may  be  a  question,  from  the  evidence,  though  he  was  not  a  part- 
ner, whether  he  did  not,  as  the  active  agent  of  that  conoen, 
know,  or  have  reason  to  believe,  that  Nourse  k  Brooks  had  not 
agreed  to  receive  the  cotton  on  joint  account,  and  did  not  eon- 
eeal  his  knowledge  from  his  principals,  and  misrepresent  the 
facts  to  them.     If  he  did  so,  interested  as  he  was  in  the  profits^ 
and  taking  the  chances  of  gain  by  the  speculation,  he  incurred 
liability  on  account  of  the  loss,  and  this  would  have  been  a 
consideration  moving  to  him,  for  the  promise  he  gave,  to  pay 
one-third  thereof.     2.  He  was  interested  in  the  profits,  and  as 
a  consequence,  in  the  credit  of  the  concern ;  and  being  thus 
interested,  lie  prevailed  on  Butt  &  Banks  not  to  allow  the  biD 
drawn  by  Nourse  k  Brooks  to  be  dishonored,  and  told  then 
that  "all  would  be  right".     When  thus,  his  whole  condnctin 
the  matter  is  considered,  his  rq)resentations,  (even  supposiog 
them  to  have  been  made  in  good  faith,)  and  his  chance  of  en- 
hanced gain  from  the  profits,  by  the  credit  of  the  firm  being 
sustained,  we  find  a  sufficient   consideration   for   the  promise 
to  pay  one- third  of  the  loss. 

"  A  valuable  consideration  consists  in  some  right,  interest, 
profit,  or  benefit  accruing  to  the  party  who  makes  the  contract; 
or  some  forbearance,  detriment,  loss,  responsibility  or  aet,  li^ 
bor  or  service,  on  the  other  side**.     {Story  on  Prom.  N.  flM-) 

Let  the  judgment  be  affirmed. 
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No.  80. — Benjamin  W.  Walker,  plaintiff  in  error,  vs.  Wil- 
liam DoiiGUKUTV,  defeiidaiit  in  error. 

[1.]  If  the  jud};mciit  of  llic  Superior  Court  U  reverted  on  every  point  of  ex- 
ception, or  ou  a  single  one  only,  it  is  fiitirely  viicated;  an«l  this  is  done  by 
pluelng  on  the  minutes  of  the  Superior  Court,  u  trunscrlpt  of  the  jud),nnent 
of  the  Supreme  ('ourl  Thi^  doue,  the  Cii^e  btAnds  for  trial,  <fe  iwvo^  as  in 
the  fir«t  instanrc,  unles.s  otherwise  disposed  of,  by  the  order  of  this  Court. 

[2.]  Some  remarlu;  as  to  the  powers  of  this  Court,  deduoible  from  the  peculiar 
phraseology  of  the  organic  law. 

[3.3  Wher«  the  question,  as  to  the  proper  representation  of  an  estate,  is  in- 
▼olred  in  litigation,  it  is  the  duty  of  the  Ordinary  to  grant  temporary  let- 
ters, pendente  We. 

Motion,  in  Muscogee  Superior  Court.     Decided  by  Judge 
.  IVERSON,  May  Term,  1858. 

At  February  Term,  1853,  of  tlie  Court  of  Ordinary  of 
MuBcogee  county,  letters  of  administration,  pendeyite  lite^  were 
grantod  to  William  Dougherty,  upon  the  estate  of  James  0. 
Watson,  deceased.  The  order  granting  the  letters  recited, 
**  That  John  H.  Watson  and  Benj.  W.  Walker,  were  qualified 
as  executors ;  that  the  letters  to  Watson  T^ere  revoked  at  Jan- 
nary  Term,  184G,  and  the  letters  to  Walker  revoked  at  Janua- 
ry Term,  1847  ;  tliat  at  July  Term,  1847,  letters  of  acbninis- 
tration  were  granted  to  Mansfield  Torrance ;  that  at  June 
Term,  1852,  Walker  moved  the  Court  to  rescind  the  order 
granting  letters  to  Torrance,  and  also  the  order  revoking  his 
letters — ^which  motion  being  refused.  Walker  appealed  to  the 
Superior  Court.  That  at  the  same  term,  Ann  E.  McDougald, 
as  administratrix  of  Daniel  McDougald,  being  a  creditor,  also 
applied  for  letters  of  administration  on  Watson's  estate ;  which 
being  refused,  she  appealed  also  to  the  Superior  Court.  At 
the  February  Term,  1863,  William  Dougherty,  as  a  creditor, 
applied  for  letters  of  administratiop ;  which  being  refused,  he 
also  appealed.  Under  these  circumstances,  the  Ordinary  made 
.  the  appointment  of  temporary  administrator,  pendente  lite. — 
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Watson   appealed   therefrom   to  the   Superior  Court.    Thit 
Court  affirmed  the  appointment,  and  this  is  assigned  as  error. 

Jones  &  Jones  for  plaintiff  in  error. 

W.  Dou(;iiEUTY,  for  defendant  in  error. 

Judge  Uenninu  having  been  of  counsel,  did  not  preside. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

By  oversight  of  the  counsel  for  the  plaintiff  in  error,  the  evi- 
dence before  the  Circuit  Judge,  in  this  case,  and  upon  which 
his  judgment  was  given,  which  is  now  sought  to  be  reversed, 
is  not  incorporated  in  the  bill  of  exceptions.  Neither  is  it  con- 
tained in  the  transcript  of  the  record.  It  is  always  with  re- 
luctance, that  we  are  compelled  to  determine  a  case  upon  a 
partial  or  mutilated  statement  of  the  facts.  Such  decisionsi 
however  justified,  upon  technical  rules,  from  which  no  Court 
can  depart,  are  never  satisfactory,  either  to  the  parties,  or  to 
the  Court  making  them.  With  a  distinct  declaration,  theOi 
that  the  course  about  to  be  pursued,  shall  not  be  invoked  as  a 
precedent,  we  will  consider  and  adjudge  this  case,  not  as  it  is 
presented  on  the  paper  before  us,  but  upon  the  facts  as  they  are 
known  to  exist.  Thus,  giving  to  the  plaintiff  in  error  the  fall 
benefit  of  all  the  records  of  all  the  Courts,  in  which  this  case 
originated,  and  through  which  it  has  heretofore  passed,  upon 
ap]>eal,  from  the  Court  of  Ordinary  to  the  Superior  Court  of 
Muscogee  county,  and  by  writ  of  error  to  this  Court. 

[1.]  Pretermitting,  then,  all  collateral  matter,  it  seems  thit 
Benjamin  W.  AValker,  many  years  ago  qualified  as  executor  of 
James  C.  Watson,  deceased  ;  that  his  letters  were  sabseqo^ 
ly  revoked  by  the  Court  of  Ordinary  which  granted  them,  ip" 
on  the  ground  that  he  had  removed  to  the  State  of  Alabamfc 
Walker  came  before  the  Ordinary  and  moved  a  rescission  of  tk 
order  vacating  his  appointment.  His  application  being  n* 
fused,  he  appealed  to  the  Superior  Court,  The  appeal  ci« 
was  submitted  to  a  Special  Jury,  when  the  presiding  ivigk 
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amoDgflt  Other  things,  charge<l  the  Jury,  that  the  non-resi- 
dence of  the  executor  forfeited  his  office.  To  this  instruction, 
counsel  for  Walker  excepted,  and  the  question  was  brought  to 
this  Court,  by  writ  of  error;  and  upon  argument,  it  was 
held  that  the  Circuit  JuJge  erred  in  deciding  that  the  removal 
of  the  exoentor  set  aside  his  letters  testamentary,  and  in  so 
charging  the  Jury. 

It  is  now  insisted  that  the  effect  of  this  decision  was  pro- 
prio  viffore,  to  restore  Walker  to  his  office.  But,  we  appre* 
hend  that  this  is  a  mistake.  Whether  such  direction  might 
not  have  been  given,  as  would  have  re-instated  Walker  summa- 
rily, we  need  not  decide.  It  is  argued,  that  no  final  judgment 
eta  be  given  in  this  Court ;  but  that  in  every  case,  where 
there  is  a  reversal  of  the  judgment  of  the  Court  below,  a  new, 
'  or  rather,  another  trial  is  to  bo  had.  And  that  this  i^  a  fixed 
rule  under  our  judicial  system,  to  which  there  cannot  exist  an 
exception. 

[2.]  But  it  is  believed  that  this  Court  possesses  power  be- 
yond that  which  results  merely  from  its  organization  as  a  Court 
of  Errors.  In  the  Act  granting  it,  there  is  a  grant  of  juris- 
diction which  18  exceedingly  broad.  Not  only  may  "  Any  dc- 
dsion,  sentence,  judgment  or  decree,  of  any  Superior  Court  be 
earned  up"  to  be  reviewed,  "  either  on  the  Law  or  Equity  side 
of  the  Court*'.  But  this  Court  shall  cause  its  decisions,  when 
made,  to  be  certified  by  its  Clerk,  to  the  Court  below,  "  And 
award  9Uch  order  and  direction  in  the  premises,  a%  may  be 
'  eonmtent  with  the  law  and  justice  of  the  case;  whicli  de- 
cidon  so  rendered  and  ordered,  and  direction  so  awarded,  shall 
be  irespected,  and  carried  into  full  effect  by  the  Court  below". 
CoWs  Digest,  450. 

*'  It  is  manifestly  not  true,  therefore,  that  in  every  case  where 

there  is  a  reversal  of  the  judgment  of  the  Court  below,  that  a 

new  or  another  trial  must  necessarily  be  had  in  the  Superior 

Odort;   and  that  this  is  a  fixed  rule  in  our  system,  to  which 

.  Ibere  cannot  exist  an  exception.     On  the  contrary,  there  are 

.  JBMiy  cases,  and  this  may  be  one  of  them,  where  this  Court 

-  wif^  feel  itself  not  only  authorized,  but  required  to  award 
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snch  order  as  would  make  a  final  dispositioD  of  the  case.  The 
record  being  in  this  Court,  I  am  inclined  to  the  opinion  that 
k  is  there  imdcr  the  peculiar  phraseology  of  the  Act  of  1845, 
for  every  purpose  of  awarding  a  perfect  judgment ;  at  least, 
tsuch  a  one  as  is  demanded  by  the  exigencies  of  the  cue,  and 
as  shall  be  in  accordance  with  the  principles  of  bw  and  jus- 
tice. 

It  is  unnecessary  to  discuss  what  might  have  been  done  in 
this  case ;  but  let  us  look  to  what  was  actually  done.  Not  to 
the  order  which  we  may  have  awarded,  but  to  the  judgment 
which  we  did  render.  And  what  was  that  ?  It  is  in  these 
words,  '^  It  is  considered  and  adjudged  by  the  Court,  that  the 
judgment  of  the  Court  below  be  reversed ;  upon  the  ground, 
that  the  Court  erred  in  charging  the  Jury,  that  the  removal  of 
Benjamin  W.  Walker  beyond  the  limits  of  the  State,  sabs^ 
quent  to  his  appointment  as  executor,  was  good  cause  for  re- 
voking the  letters  testamentary,  which  had  been  provioosly 
granted  to  him,  upon  the  estate  of  James  C.  Watson,  deceased." 

The  only  effect,  therefore,  of  the  judgment  rendered  hera^ 
will  be  to  set  aside  the  erroneous  judgment  rendered  against 
Walker  in  the  Superior  Court,  on  account  of  the  misdirectiaD 
of  the  presiding  Judge  ;  and  to  place  the  case  precisely  where 
it  stood  on  the  appeal,  before  this  erroneous  judgment  wai 
given. 

[3.]  The  proper  representation  on  the  estate  of  Watson,  be- 
ing thus  involved  in  litigation,  and  its  assets  and  effeots  scat- 
tered and  unprotected,  it  was  right  in  the  Ordinay  to  gnuit 
letters  of  administration,  pendente  lUey  on  said  estate.    The 
question  of  representation  is  yet  for  final  trial,  on  several  sfh  . 
peal  cases  in  the  Superior  Court.     And  the  Statute  of  # 
State,  under  which  this  temporary  appointment  was  made^'tf- 
ter  directing  how  appeals  shall  be  taken,  says,  "  Lc?rtters  \ 
mentary,  or  of  administration,  shall  not  be  granted  or  im^ 
until  the  decision  of  such  appeal  by  the  Superior  Court.    V^ 
the  said  Court  of  Ordinary  may,  pending  such  apfx^ai,  ^u^ 
temporary  letters,   to  collect  the  estate  of  the  dece^sed''^^ 
(Cobb's  Digest,  283  and  311.)  . 
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It  is  under  this  Law  that  this  appointment  is  made,  and,  we 
think,  rightfully.  Wc,  therefore,  affirm  the  judgment  of  the 
Court  below,  sustaining  the  action  of  the  Ordinary. 


No.  81. — Sarah  A.  Lindsev,  plaintiff  in  error,  v$.  John  A. 
LncnsEY,  defendant  in  error. 

[1.]  Though  testimony  be  improperly  admitted,  yet,  if  it  he  not  mAtcrial,  or 
if  material,  id  favor  of  the  party  objecting,  the  judgment  should  not  be  re* 
wsed  on  this  account 

[3.}  Upon  trial  of  a  hobeaM  corpun^  8ued  out  by  one  parent,  for  the  purpose  of 
obtaining  from  the  other  the  possesBion  of  an  infant  child,  the  question,  as 
to  whom  the  same  shall  be  sM-arded,  is  entrusted  to  the  discretion  of  the 
Cirruit  Judge,  before  whom  the  writ  in  made  returnable ;  and  it  must  l>e  a 
flagrant  abuse  of  that  discretion,  which  will  authorise  n  reviewing  Court 

■     to  Interfere. 

[3.]  A  party  suing  out  a  writ  of  error,  is,  strictly,  not  entitled  to  a  Buprrae" 
dtoM^  until  the  bill  of  exceptions  is  tiled.  But  the  proper  practice,  in  cases 
where  irreparable  injury  may  result,  by  carrying  the  judgment  instantly 
into  effect,  is,  upon  notice  beinjj  given  to  the  Court,  that  ii  bill  of  excep- 
tions will  be  filed,  to  allow  a  reasonable  time  for  this  to  be  done,  before  the 
Judgment  is  carried  into  effect. 

Decision  upon  habea$  corpus,  by  Judge  Iverson,  in  Supe- 
rior Court  of  Muscogee  county,  May  Term,  1858. 

John  A.  Lindsey,  by  petition  to  the  Court,  showed  that  he 
married  Sarah  A.  Jeffries  in  1844,  by  whom  he  had  one  child, 
a  female.  That  his  wife  had  abandoned  him,  against  his  con- 
ient|  and  was  now  living  in  a  state  of  aduHery,  with  another 
man.  That  she  had  possession  of  his  child,  and  prayed  a  writ 
fii  habeas  carpus. 

In  return  to  the  writ,  Mrs.  Lindsey  admitted  the  marriage 
and  the  possession  of  the  child ;  averred  that  she  left  the  house 
of  petitionei^  because  of  his  ill-treatment,  his  incontinence,  and 
▼OL.  ZIY.  88 
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his  failure  to  provide  for  her  uecessities ;  that  she  was  informed 
and  believed  that  Lindsey  had  obtained  a  total  divorce  from  her, 
in  the  coimty  of  Jasper ;  that  petitioner  is  very  poor,  and  his 
mother,  (with  whom  he  lives,)  unqualified  to  take  care  of  a 
young  female  child,  not  yet  five  yeai*s  old  ;  that  the  mother  of 
respondent,  (with  whom  she  lives,)  owns  several  valuable  ne- 
groes, and  is  able  and  willing  to  give  every  aid  and  assir^tauce, 
in  rearing  the  child,  who  needs,  particularly,  the  care  and  at- 
t^jntion  of  a  mother. 

Upon  the  hearing,  petitioner  proved  facts  going  to  show  that 
Mrs.  Lindsey  was  living  in  a  stsite  of  adultery  with  another. 

By  Ji  witness,  Joseph  Downs,  it  was  also  proven,  that  in  a 
conversation  with  a  man  named  Perry,  at  or  near  the  house  of 
the  latter,  he  said  the  defendant  was  his  wife,  and  that  this  oc- 
curred within  tAventy  feet  of  where  the  defendant  was  aitting. 
At  the  same  time,  Mrs,  Nancy  Jefiries  (defendant's  mother) 
said  Perry  was  her  son-in-law.  To  the  admission  of  this  testi- 
mony-, the  comiscl  for  plaintiif  in  error  except^jd. 

After  argument,  the  Court  ordered  the  child  to  be  delivered 
to  the  father,  and  counsel  for  the  mother  excepted. 

Counsel  oftered  to  give  bond  immediately,  so  as  to  supercede 
the  said  judgment,  until  the  final  decision  of  the  Supreme  Court 
The  Court  refused  to  allow  the  order  stayed,  in  the  way  pro- 
posed ;  but  passed  an  order  giving  the  possession  to  the  father, 
until  the  final  determination  of  the  case. 

To  this  proceeding,  counsel  for  respondent  excepted. 

Upon  these  exceptions  error  has  been  assigned. 

Devon,  for  plaintiff  in  error. 

Johnson  &  I\atterson,  for  defendant  in  error. 

JSy  the  Court, — Starnes,  J.  delivering  the  opinion. 

[1.]  It  is  questionable,  from  the  testimony,  whethtf  or  ff^ 
Sarah  Lindsey  was  near  enough  to  the  witness,  Dowxis,  FtfQf 
«nd  her  mother,  to  hear  the  conversation  whiobpPoiW  l^* 
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occurred  between  himself  and  these  persons.  If  she  did  not 
hear  it,  she  was  not  bound  by  it.  The  witness  says  she  was 
flitting  about  twenty  feet  from  where  the  conversation  took 
place ;  if  so,  it  was  possible  for  her  to  hear  what  was  said,  and  so 
the  Court  may  ha\'e  thought,  when  the  testimony  was  admitted. 

But  if  this  be  not  so,  it  occurs  to  us  that  what  was  then  said, 
if  at  all  material,  was  rather  in  favor  of  plaintiff  in  error. — 
The  statements  amounted  to  dc(^larations,  that  Perry  called 
plaintiff  in  error  his  wife,  and  tliat  Mrs.  Jeffries,  the  mother, 
said  he  was  her  son-in-law.  As  the  record  shows,  it  was  pro- 
ven by  another  witness,  that  subsequently  to  her  separation 
.firom  the  defendant  in  eiTor,  he  had  seen  the  plaintiff  in  error 
with  a  child  not  twelvemonths  old,  which  she  called  "her  ba- 
by"; and  this  child,  it  seem^s  must  have  been  bo«:jotten  and 
torn  since  that  separation.  In  assorting  the  relationship  of 
"wife  with  Perry,  she  was,  at  all  events,  claiming  to  live  in  a 
position  with  the  probable  father  of  this  child,  somewhat  more 
respectable  than  shameless  concubinage. 

[2.]  In  a  proceeding  like  this  before  us,  the  question,  as  to 
which  parent  is  entitled  to  the  custody  of  the  child,  is  to  be  de- 
termined with  reference  fo  the  welfare  of  that  child,  and  is  pro- 
perly lodged  in  the  discretion  of  the  Circuit  Judge,  before  whom 
the  habeas  corpus  is  made  returnable.  TJnloss  there  appears 
to  be  some  ilagrant  abuse  of  that  discretion,  this  Court  will  not 
interfere  with  the  exercise  of  it.  There  is  an  obvious  propriety 
in  this.  The  Judge,  in  such  case,  is  more  of  the  vicinage,  as 
it  were,  than  this  Court,  has  probably  better  opportunity  of 
knowing  the  parties — their  means,  iS:c.  Jle  has  them  before 
him,  and  has  the  benefit  of  their  demeanor  and  appearance,  in 
aid  of  his  judgment.  So,  of  witnesses.  lie  may  be  familiar 
with  their  reputations — ^looks  them  in  the  face  when  they  speak 
— ^has  the  benefit  of  their  conduct  and  appearance,  and  pro- 
nounces his  judgment  accordingly.  For  these  reasons,  a  case 
of  glaring  error  should  be  required,  to  authorize  an  interfer- 
eaoei  by  us,  with  a  judgment  thus  fonned.     Such,  this  case  is 

It   is  insisted,    that  by    the    return  of  the  phuntiff  in 
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error,  it  appears,  that  this  defendant  in  error  had  treated  her 
badly,  while  they  lived  together — ^had  himself  committed  adul- 
tery— that  hi%  cliaracter  was  no  better  than  it  should  be,  and 
that,  consequently,  he  was  a  very  unfit  person  to  have  the  cus- 
tody of  this  infant  daughter. 

Ilis  return  is  the  statement  of  the  plaintiff  in  error,  and  is 
entitled  to  very  little  weight  in  the  consideration  of  this  qucp- 
tion.  But  if  its  statements  be  admitted,  we  are  not  prepared 
to  say  that  the  decision  was  wrong. 

Upon  principles  of  abstract  ethics,  there  may  be  no  differ- 
ence in  the  sin  of  the  man  and  the  woman,  who  violate  the 
laws  of  chastity.  In  the  eye  of  an  omniscient  God,  the  weak 
and  erring  woman  may  not  be,  (to  say  the  least,)  the  more  rin* 
ful  and  degraded  of  the  two.  But  we  do  know,  that  in  the 
opinion  of  society,  it  is  otherwise.  The  man  may  notoriously 
sin  in  this  regard ;  and  yet,  sometimes,  retain  a  position  of  res- 
pectability, or  qua%i  respectability,  by  means  of  which  his  re* 
lations  and  those  of  liis  family,  with  decent  people,  are  main- 
tained ;  his  cliildren  may  associate  with  such  persons,  and  be 
educated  to  become  good  and  useful  members  of  society.  But 
otherwise  is  it  with  the  frail  female ;  for  when  once  she  sins 
after  this  sort,  she  sins  against  society.  Easy  is  the  descent, 
with  her,  then,  to  an  Avemus  of  utter  and  irremediable  ruin, 
where  her  associations  are  with  the  vulgar,  the  vile  and  the  de- 
praved. If  her  children  be  with  her,  their  characters  must  be, 
more  or  less,  influenced  and  formed  by  the  circumstances  which 
surround  them. 

Even  if  it  be  admitted  that  there  was  proof  before  the  Court, 
showing  this  father  to  have  committed  adultery,  and  to  have 
been,  himself,  of  habits  more  or  less  profligate,  yet,  the  above 
considerations  enable  luj  to  see,  very  clearly,  how,  compelled 
as  the  Judge  was,  to  award  this  child  to  one  of  two  exception- 
able parents ;  and  looking,  alone,  to  its  interests,  he  chos*  the 
father,  as  the  least  objectionable. 

[8-]  The  Court  committed  no  error  which  we  can  borrecti 
when  he  refused  to  suspend  his  judgment,  at  the  instance  of 
the  counsel  for  the  plaintiff  in  error.    His  Honor  was  not  cott- 
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pdled  to  direct  a  supersedeas,  until  the  bill  of  exceptions  was 
filed ;  for  the  provision  of  the  law  is,  that  *'  the  bill  of  excep- 
tions shall  operate  as  a  supersedeas  to  the  judgment,  &c.  in  all 
cases  where  bond  may  be  given,  or  affidavit  filed,"  &c.  No 
lull  of  exceptioas  was  filed,  and  the  judgment  was  not  necessa- 
rily to  be  superceded  until  this  was  done. 

Nevertheless,  we  think  that  the  best  and  proper  practice  is, 
to  suspend  the  judgment  for  the  reasonable  time  which  may  be 
required  to  file  the  bill  of  exceptions,  when  notice  is  given  by 
eoimsel  that  a  bill  will  be  filed,  in  all  those  cases  where,  if  the 
Judgment  be  instantly  pronounced  and  carried  into  eifect,  the 
person  in  whose  favor  it  is  rendered,  may  put  it  out  of  the  pow- 
er of  the  other  party,  who  is  suing  out  his  writ  of  error  with- 
out delay,  to  be  placed  in  the  situation  in  which  he  was  at  the 
time  of  the  judgment.  It  is  said  that  this  has  been  done  in 
this  case,  by  the  removal  of  the  child  beyond  the  jurisdiction 
of  the  Court.  Where  it  is  possible  that  such  a  result  may  en- 
sue, it  is  better  that  the  short  delay  asked  for  should  be  grant- 
ed. From  this  course,  but  slight  injury  can  result,  when  se- 
rious and  irreparable  wrong  may  ensue  from  a  dificrent  prac- 
tice. 

Let  the  judgment  be  affiimcd. 


No.  82. — Daniel  B.  Rich,   plaintiff  in  error,  vs,  John  Du- 
PK£E,  defendant  in  error. 

[1.]  If  a  promiifc  to  imy  a  debt  is  made  bctorc  the  debt  is  biirrod  by  the  Stat- 
ute of  Liniitntions,  the  eflcct  is  to  annul  the  operation  of  the  Statute,  up  to 
the  time  of  the  promise,  and  to  make  the.  time  of  the  promise,  u  time  from 
which  the  Statute  re-commences  running. 

£8.]  One  who  is  not  connected  with  a  debt,  is  not  incompetent  to  testify  as  to 

the  debt. 
[3.]  When  the  old  promise  is  the  foundation  of  the  suit,  other  promises,   in 

rapport  of  that  promise,  may  be  proved  without  being  alleged. 
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[4.]  If.  rtt  different  time?,  a  debtor  mtikes  indep«'udciit  ]in)miscs,  as  to  the 
pa\-Tnent  of  his  deht,  tlic  opcTulioii  of  any  one  of  the  promises,  i.«  not  af- 
fected by  the  other?. 

Complaint,  in  Baker  Superior  Court.  Tried  before  Judge 
Pkrktxs,  October  Term,  1853. 

Tliis  ivtos  an  action  brought  80th  March,  1848,  by  John  Du- 
pree, bearer,  against  Daniel  6.  Rich,  on  a  promissory  note,  da- 
ted March  27, 1841,  due  on  demand,  for  3^00,  and  payable  to 
Nathan  G.  Cliristie,  or  beaver.  The  suit  was  brought  under 
the  Act  of  1847,  "  to  curtail  and  simplify  pleadings  at  Law" ; 
and  a  copy  of  the  note  was  annexed,  with  a  credit  of  8200, 
dated  October  15,  1842.  The  defendant  pleaded  the  Statute 
of  Limitations. 

On  the  trial,  defendant  demurred  to  the  declaration,  on  the 
ground  that  on  its  face,  the  cause  of  action  stated  therein  was 
barred  by  the  Statute  of  Limitations.  The  Court  overruled 
the  demurrer,  and  defendant  excepted. 

riaintiff  then  offered  the  depositious  of  N.  G.  Christie,  the 
payee,  in  order  to  prove  the  credit  of  ^200  on  the  note — ^to 
which  defendant  objected,  on  the  ground  that  he  was  interestr 
ed.  The  Court  overruled  the  objection,  and  defendant  ex- 
cepted. 

To  the  second  interrogatory,  Christie  swore,  that  ''  Defend- 
ant told  witness  he  had  paid  $200  on  the  note,  and  he  knew 
that  it  was  credited  on  the  note.  Witness  thinks  he  said  he 
placed  it  there  himself,  and  {*aid  he  would  pay  the  rest  a:?  so(m 
as  he  could*'.  Defentlant  objected,  on  the  ground  that  the 
pleading  showed  no  allegation  of  any  such  promise,  implied 
from  this  payment.  The  Court  overruled  the  objection,  and 
defendant  excepted. 

Defendant's  counsel  requested  the  Court  to  charge  the  Jury, 
that  if  the  promise  to  pay,  was  accompanied  with  the  condi- 
tion, ^^  as  soon  as  the  defendant  could*',  that  the  plaintiff  could 
not  recover,  there  being  no  allegation  in  the  petition  that  tk 
defendant  was  able  to  pay,  or  proof  that  he  was- 

The  Court  declined  ao  to  charge,  but  charged  sa  foQoiis: 
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"  That  if  they  helieved,  from  the  evidence,  that  the  credit 
purporting  to  have  been  made  on  the  note  was  a  honafidv  cre<l- 
it,  and  that  said  payment  vas  made  by  the  defendant,  or  by 
Ilia  aathority,  at  the  time  it  purported  to  have  been  made  by 
tiie  credit,  it  was  such  an  acknowledgment  of  the  debt  as  cre- 
ated an  implied  promise  to  pay  the  same ;  and  if  the  action 
waa  commenced  within  six  years  thereafter,  the  note  was  not 
barred  by  tlio  Statute". 

To  this,  defendant  excepted ;  and  upon  these  exceptions  as- 
signed error. 

Devon,  for  plaintiff  in  error. 

BowERP,  for  defendant  in  error. 

Bjf  the  Court. — Bexnixg  J.,  delivering  the  opinion. 

p.]  Was  the  Court  below  right  in  overruling  the  demurrer 
to  the  declaration  ? 

The  plaintiff  in  error  contends  that  the  Court  was  not ;  and 
that  the  case  of  Martin  vs.  Broach  and  others^  (6  Ga,  Itep. 
21,)  shows  it. 

But  that  case  is  not  like  this.  In  that  case,  the  promise 
was  made  "  After  the  bar  of  the  Statute  of  Limitations  had 
attached*'.  (22.)  In  this,  the  promiife  was  made  before. — 
When  made  in  this,  therefore,  the  old  promise  was  still  sub- 
sisting and  good  ;  and  so  the  effect  of  the  new  promise  could 
not  have  been  more  than  to  add  continuance  to  the  old  pro- 
mise, to  give  it  a  greater  length  of  days  than  it  would  have  had, 
if  left  to  itself.  The  effect  could  not  have  been  to  substitute 
the  new  promise  for  the  old  one — to  make  the  new  promise 
equivalent  to  a  renewal  of  the  note. 

In  this  case,  the  foundation  of  the  suit,  therefore,  is  the  old 
promise — iihe  note  itself. 

The  demurrer  admits  the  credit  as  stated  in  the  declaration. 
Ab  stated  in  that,  the  credit  was  entered  within  six  years  after 
Ibe  note  fell  due.  And  the  credit,  as  stated  under  the  Act  for 
aim^ying  pleadings  at  Law,  makes  a  part  of  the  cause  of  ae- 
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tion.  The  demurrer,  therefore,  in  admitting  the  credit  to  be 
true,  admits  the  old  promise  to  be  good — admits  the  case  to  be 
out  of  the  Statute  of  Limitations. 

It  would  not  be  right,  however,  for  me  to  leave  the  impres- 
sion that  this  Court  considers  the  objection  of  the  Statute  of 
Limitations  to  be  one  which,  at  Law,  may  be  taken  bj  demur- 
rer. The  Court  is  to  be  understood  as  expressing  no.opinioa 
on  that  question.  Speaking  for  myself,  I  feel  no  hesitation  in 
saying  that  I  do  not  believe  the  objection  to  be  one  which  can 
be  so  taken. 

I  must  say,  too,  that  in  referring  to  the  case  of  Martin  vt. 
Broach^  I  am  not  to  be  considered  as  approving  it. 

I  do  not  approve  it.  I  do  not  think  there  is  to  be  found  a 
single  English  case  which  supports  it.  And  it  is  to  English 
cases,  and  our  State  Legislation,  that  we  have  to  look  for  what 
is  Law.  In  my  opinion,  the  true  rule  is  to  be  gathered  from 
the  case  of  Hyleing  v%.  ffastings,  (1  Lord  Maymond^  389, 
421.)  In  that  case,  "  Holt,  Chief  Justice,  reported  to  the 
King*s  Bench,  that  he  had  put  this  case  to  all  the  Judges  of 
England,  (except  Lcchmere,)  assembled  at  Serjeant's  Inn,  and 
that  they  were  all  of  opinion  that  this  conditional  promise 
had  brought  the  case  out  of  the  Statute  of  Limitations ;  and 
that  a  general  indebitatus  assumpsit  might  be  well  maintained, 
because  the  defendant  has  waived  the  benefit  of  the  Statute". 

The  effect  of  the  new  promise  is,  to  bring  the  old  one  out  of 
the  Statute ;  i.  e.  to  bring  it  where  the  Statute  does  not  oper- 
ate on  it  at  all.  The  old  promise,  by  the  new  one,  becomes  as 
good  as  new.  And  this,  in  cases  where  the  old  promise  is 
barred  at  the  time  of  the  new. 

[2.]  Was  Christie  so  interested  as  to  be  incompetent  to  testi- 
fy for  the  defendant  in  error? 

Plainly,  he  was  not  at  all  interested.  For  aught  that  ap- 
pears, he  stood,  in  every  respect,  disconnected  from  the  note. 

[3.]  In  disposing  of  the  first  exception,  we  have  disposed  of 
the  third.  The  old  promise  is  the  foundation  of  the  suit  Ihe 
new  promise  is  evidence  in  support  of  the  old — is  evidmeeto 
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abo^  that  this  was  kept  in  full  force,  notwithstanding  the  lapse 
of  six  years,  next  after  it  fell  due. 

[•4.]  It  appears  that  tlic  coijversation  to  which  Christie  tes- 
tifies— that  in  which  he  says  tlie  plaintiff  in  error  told  him 
'^  he  wonld'pay  the  rest  as  soon  as  he  couhl",  took  place  at  one 
time,  and  that  the  credit  was  entered  at  another  and  a  pre- 
vious time.  Whatever  inference,  therefore,  is  to  be  drawn 
from  the  entry  of  the  credit,  is  to  be  drawn  from  it,  notwith- 
standing the  conversation. 

Now,  as  to  the  inference  to  be  drawn  from  the  entry  of  the 
credit,  there  can  be  no  doubt  the  Court  below  correctly  stated 
what  it  was.  And  that  bein;^  so,  it  follows  that  the  Court 
could  not,  as  requested,  charge  that  if  the  promise  to  pay  was 
accompanied  with  the  condition,  ''as  soon  as  the  defendant 
could'*,  the  plaintiff  could  not  recover,  unless  it  had  been  al- 
Mged  and  proved  that  the  defendant  hii<l  become  able.  If  the 
first  promise  was  absolute  and  good,  it  was  suflScient-,  although 
-the  second  might  be  conditional  and  worthless.  The  request 
to  the  Court  amounts  to  this  :  if  the  second  promise  is  worth- 
less, tell  the  Jury  both  promises  are  worthless. 

We  find  no  error  in  this  record. 


No.  83. — Ann  E.  McDot  (jald,  Administratrix,  &c.,  plaintiff 
in  cn-or,  vs.  James  D.  Williford  and  others,  defendants 
'in  error. 

[1.]  It  does  not  follow,  neccsPHrily,  that  hecanse  the  atutcmcnts  in  the  origi- 
nal .and  the  anicndctl  bill  are  contradictory,  that  the  Intter  will  be  rejected. 
The  facts,  as  originally  .-^et  forth,  nmy  be  wroD):^,  and  iimay  be  the  purpose 
■  of  |he  amendment  to  rectify  the  error.  •  In  that  event,  the  amendment  will 
„-  b«  BabBtituted  for  the  original. 

-p.]  ICispleading  should  never  be  allowed  to  defeat  substantial  rights ;  but 
.  erery  case  should  altimatel  j  be  heard  and  determined,  upon  its  real  merits. 
VOL.  XIV.   84 
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[3.]  A  bill  may  be  amended  for  man}*  purposes— among  which,  arc  the  cor- 
rection of  mistakes  in  the  original  bill. 

[4.]  To  make  the  amendment  objectionable,  on  the  ground  of  repugnancy  to 
the  original  bill,  the  contradiction  mnsl  be  such,  that  retaining  both,  no  de- 
cree could  be  rendered. 

[B.]  Where  the  matter  in  the  bill  has  not  been  put  forth  with  sufficient  pce- 
ciiion,  the  Court  will  always  give  liberty  to  amend  the  bill,  for  the  purpose 
of  making  the  necessary  alterations. 

[6.]  Great  latitude  is  allowed  in  amending  bills. 

[7.]  Not  only  the  discovery  of  new  matter,  existing  at  the  time  the  originjal 
..  bill  was'filedf  will  authorize  an  amendment ;  but  the  fact^  also,  that  eou^ 
sel,  by  mistake  or  misapprehension,  did  not  think  the  new  matter  necessaiy 
to  be  stated. 

[8.]  The  doctrine  of  amendments,  is  now  more  a  question  of  cost  than  §nj 
thing  else. 

[9.]  One  acting  representatively,  is  entitled  to  more  indulgence  than  the  ori- 
ginal party. 

[10.]  Where  heirs  at  law  sue  in  ejectment  at  tuek^  to  recover  land,  which  hai 
not  been  paid  for  by  their  ancestor,  equity  will  compel  them  to  dischaifs 
the  vendor's  lien,  for  the  purchase  money — the  ancestor  having  died  insol- 
vent, and  there  being  no  representation  upon  his  estate. 

In  Equity,  in  Muscogee  Superior  Court.     Decision  by  Judge 
IvERSON,  May  Term,  1854. 

The  plaintiff  in  error,  as  the  administratrix  of  Daniel  Mo- 
Dougald,  filed  her  bill  against  the  heirs  at  law  of  Martin 
Brooks,  charging,  that  Daniel  McDougald  was  the  owner  of  a 
lot  in  the  City  of  Columbus,  and  being  necessarily  frequently 
absent  from  the  city,  and  fearing  a  levy  upon,  and  sale  of  the 
lot,  as  the  property  of  some  third  person,  during  his  absence) 
and  being  ignorant  of  the  Act  of  1839,  authorizing  claims  to 
bo  interposed  by  agents  and  attorneys  at  law  and  in  fact,  he 
executed  a  quit  claim  deed,  without  consideration^  to  Martin 
Brooks,  his  agent  and  steward,  (who  rented  out  and  raceivid 
die  rent6  for  the  said  lot,)  for  the  sole  purpose  of  enabliBg 
Brooks  to  interpose  a  claim  therefor,  in  the  event  of  a  levy; 
that  McDougald  had  at  all  times  exerciBed  con^ol  oyy  die 
lot ;  that  Breoks  was  dead,  and  his  heirs  at  law  had  oonunaio- 
«d  the^  action  of  ejectment,  for  the  recovery  of  the  lot^  He 
payer  was  for  an  account  for  the  rents  received  by  Broalo^  • 
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decree  that  the  deed  he  delivered  up  to  he  cancelled,. and  an 
injunction  of  the  action  of  ejectment. 

After  answer  by  the  defendants,  the  complainant,  by  leave  of 
the  Court,  amended  her  bill — the  order  reserving  to  the  de- 
fendants the  privilege  of  objecting  when  the  amendment  waa 
filed. 

The  amendment  charged,  that  the  deed  to  Brooks  never  was 
delivered,  but  was  placed  in  the  hands  of  Alexander  McDou- 
gald,  to  be  by  him  delivered  to  Brooks,  whenever  the  necessity 
for  its  use  should  occur ;  that  no  such  necessity  arose,  and 
hence  the  deed  was  never  delivered.  The  amendment  also  set 
iq>  other  evidences  of  indebtedness  from  Brooks  to  McDougaU, 
-mnd  prayed  that  the  same  might  be  considered  as  filed  by  way 
€i  supplemental  bill. 

At  May  Term,  1853,  defendants'  solicitors  moved  thit  the 
amendment  be  disallowed,  on  the  grounds,  Ist.  That  the  alle- 
gations therein  are  contradictory  of  the  original  bill.  2d. 
That  it  was  improvidently  granted,  as  to  the  other  portions 
hereof. 

Upon  argument,  the  Court  sustained  the  motion,  as  to  that  ^ 
portion  of  the  amendment  which  was  contradictory  of  the  ori- 
^al  bill,  but  overruled  the  motion  as  to  the  balance.     To 
iUs  decision  of  the  Court,  the  counsel  for  complainant  ex- 
eepted. 

''.  The  complainant  then  amended  his  amendment,  by  adding 
ifi  allegation,  that  Alexander  McDougald,  one  of  the  witnesses 
io'the  deed,  made  the  usual  affidavit  thereon,  for  the  purpose 
of  having  the  same  admitted  to  record;  but  that  in  truth  and 
ra  fact,  the  deed  never  was  delivered. 

The  comphunants'  counsel  then  moved  the  Court,  to  allow 
the  amendment  thus  amended — which  being  refused,  oom- 
]riAinant  excepted. 

'      D9VON,  for  plaintiff  in  error. 

'  DoueHERTT,  for  defendant  in  error. 
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Bi/  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

An  action  of  ejectment  was  brought  in  the  Superior  Court 
of  Muscogee  county,  by  tlie  licin*  of  Martin  Brooks,  aprainst  John 
Quin,  eTohn  Padgot  and  Isaac  Williams,  to  recover  Lots  Nos- 
72  and  76,  in  the  City  of  Columbus.  The  defendants  were  the 
tenants  of  Daniel  McDougald,  deceased.  Mrs.  Ann  E.  Mc- 
Dougald,  as  tlic  administratrix  of  lier  husband,  JJlaniel  Mc- 
Dougald,  filed  her  bill,  representing,  amongst  other  things, 
that  her  intestate,  in  his  life-time,  to-vit :  on  the  20th  of  April, 
1840,  executed  a  deed  to  the  lots  in  dispute,  to  ^lartin  Brooke 
the  anc^ster  of  the  plaintiffs,  to  enable  Brooks  to  claim  these 
lota  for  McDougald,  during  his  temporary  absence  from  the 
State,  provided  any  attempt  should  be  made  to  disturb  the 
property.  And  she  charges,  that  the  conveyance  was  intended 
merely  to  operate  as  a  power  of  attomey,  for  this  purpose,  and 
for  none  other,  whatever.  That  while  it  was  true,  that  the 
Legii»lature,  at  i^s  previous  session,  in  December,  1839,  had 
,  passed  an  Act  authorizing  a  claim  to  land  to  be  interposed  by 
an  agent  or  attorney  at  law,  or  in  fact,  for  their  principal : 
yet  this  Statute  was  not  known  to  her  intestate  at  the  time — it 
not  having  been  published  and  circulated  at  the  time  the  con- 
veyance was  made  to  Martin  Brooks.  A  copy  of  the  deed 
made  l)y  McDougald  to  Brooks,  was  annexed  to  the  bill,  by 
which  it  appeared  that  it  had  been  proven  and  admitted  to  re- 
cord,  upon  the  oath  of  Alexander  McDougald,  one  of  the  sut 
scribing  witnesses,  on  the  8d  of  October,  1S40. 

The  bill  prayed  that  the  deed  might  be  cancelled,  and  the 
action  of  ejectment  i)or])etually  enjoined. 

The  answers  of  the  defendants  were  filed,  at  the  Noveraber 
Term,  1852,  denying  all  knowledge  of  any  of  the  facts  charged 
in  the  bill,  and  whicli  would,  if  true,  impugn  the  validity  of 
their  title.  They  admitted  that  they  had  never  seen  the  origi- 
nal deed,  but  relied  on  a  copy  taken  from  the  record  book. 

The  complainant,  by  her  solicitor,  moved  the  Court  to  make 
an  amendment  to  the  hill,  the  main  feature  and  object  of  iriuA 
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was  to  allogo,  that  tin*  deed  uukIc  to  this  pioptTt v,  ncvor  w:is 
(lelivertMl  to  Brooks,  the  feofloo  ;  th:it  it  avks  lo<l;rcMl  with  Alex- 
ander JIcDonrrald,  one  of  the  sub.-^cvilmiiL^  witnesses,  and  broth- 
er of  the  fooffer,  to  he  kept  by  him,  nntil  the  exigeney  might 
arise,  which  wouhl  render  it  necessary  to  liand  it  over  to  Brooks ; 
and  that  tlie  crisis  never  having;  happened,  the  dee<l  never  was 
delivered,  but  had  been,  ]>y  the  said  witness,  depositc<l  in  the 
Clerk's  office  for  repistnition  only ;  an<l  that  in  this  way,  a 
copy  had  been  obtaine<I  by  the  heirs  of  Brooks — the  ori<;inal 
never  having  been  in  tlie  possess! (m,  power  or  control,  either  of 
the  plaintiffs  or  their  ancestor.  The  amendment  further  charg- 
ed, that  Brooks  <lie<l  insolvent,  indebted  to  Daniel  McDougald 
910,000,  or  other  large  sum,  and  copies  of  the  evidence  of  his  in- 
debtedness are  appen<led  to  the  bill ;  and  the  prayer  is  amend- 
ed, by  asking,  that  in  the  event  that  the  Court  should  hold 
ihat  the  title  to  these  lots  has  vested  in  Brooks,  that  before  it 
Aiall  be  made  avaihiblc  to  liis  licirs,  that  the  lots  may  be  ap- 
propriated to  the  payment  of  Brooks  debt  to  Mcl)ou«rald — 
&ere  having  been  no  ropresontation  on  the  estate  of  Brooks, 
and  the  plaintiffs  suing  as  heirs  at  law,  to  recover  the  pro- 
perty, 

The  amendment  contained  otlier  matter,  which  T  deem  itnn- 
necessarv  to  notice. 

The  defendants'  solicitor   moved  to  strike  out  this   amend- 
ment, on  the  grounds : 

First.  That  it  was  eontradictoiy  to  tlie  original  bill. 

Seccndli/.  That  it   was  allowed  without  any  special    cause 
having  been  previously  shown  to  the  Court :  and 
,   Thirdly.   Because  it  had  been  im providently  granted. 
^  The  Court   sustained   the  motion  on  the  first  ground,    but 
•oyerruled  the  other  two. 

Upon  the  representation  of  tlie  defendants'  solicitor,  that  he 
^liras  unable  to  compare  the  original  with  the  amended  bill ;  and 
'that  it  would  be  more  consistent  with  efpiity  practice  to  reject 
the  amendment  altogether,  and  compel  the  complainant's  so- 
fioitor  to  present  it  in  an  unexceptionable  form.  The  Court 
adopted  this  suggestion,  and  rejected  the  amendment  in  toto. 
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It  was  then  moved  by  complainant's  solicitor  to  re-instate 
the  amendment,  corrected  in  accordance  with  the  decision — 
that  is,  striking  out  so  much  and  such  parts  thereof,  as  contra- 
dicted the  original  bill.  But  this  application  was  refosed. — 
Why,  we  are  at  a  loss  to  imagine.  The  only  objection  sustain- 
ed to  the  amendment,  when  it  was  first  argued  and  adjudged, 
was,  that  it  was  contradictory.  If  the  amendment  had  been 
80  modified  as  to  make  it  consistent  with  the  original  bill,  we 
cannot  comprehend  why  it  should  not  have  been  allowed. 

[1.]  But  waiving  this  narrow  view  of  the  subject,  we  pro- 
pose to  consider  it  on  broader  grounds.  It  does  not  neceflsari- 
ly  follow,  that  because  the  statements  in  the  original  and 
amended  bill  are  contradictory,  tha^  the  latter  will  neceBSuSj 
be  rejacted.  The  facts,  as  set  forth  in  the  original  full,  may  be 
wrong,  and  it  may  be  the  purpose  of  the  amendment  to  rectify 
these  errors.   It  will,  in  that  event,  .be  substituted  for  the  originaL 

[2.]  In  Courts  of  Justice,  Equity  and  Common  Xaw,  the 
time  will  come,  and  now  t9,  when  mis-pleading  will  never  bd 
allowed  to  prejudice  any  party ;  but  every  case  will  be  ulti- 
mately tried  upon  its  real  and  substantial  merits. 

[3.]  Judge  Story,  in  his  work  on  Equity  Pleading,  Chapltt 
XX,  §884,  in  treating  of  the  circumstances  under  idaA 
amendments  are  allowed  to  be  made,  says:  ^^  And  first,  aa  to 
amendments  by  the  plaintiff.  Amending  the  bill  may  be  vA' 
ful  for  various  purposes  :  for  the  correction  of  mistakeM  ;  or  fir 
the  suppression  of  impolitic  admissions  in  the  original  Mi^ 
ments  ;  or  for  adding  new  parties ;  or  for  inquiring  into  tcUfr 
tional  facts ;  or  for  the  further  investigation  of  facts,  whid 
have  been  only  partially  disclosed ;  or  for  putting  in  iaane  nMr 
matter  stated  in  the  answer".  - 

[4.]  But  passing  this  point  by,  does  there  exist  in  diiB  eue 
such  a  contradiction  as  that  no  decree  could  be  rendered  f-* 
We  think  not.  The  original  bill  alleges,  that  the  deed  Hm 
made  to  Martin   Brooks,  to  enable  him  to  claim  the  lotf.^ 


The  amendment  charges,  that  it  was  left  in  the  carib  and . 
dy  of  Alexander  McDougald,  to.be  turned  over  to  ICiAit 
Brooks  for  that  purpose.    Now,  whether  this  latter 
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mcnt  constitutes  Alexandor  McDougald  the  agent  of  Brooks, 
to  receive  ami  hold  the  deed,  or  makes  the  deed  itself  an  racroWj 
practically,  it  makes  no  difference.  In  either  aspect,  it  was  tp 
be  used  for  the  same  object,  and  for  none  other.  And  the  re- 
lief prayed,  was  the  same,  namely :  the  cancellation  of  the  con- 
veyance. 

[5.]  Where  the  matter  of  the  bill  lias  not  been  put  in  issue 
'irith  sufficient  precision,  the  Court  will  always  give  liberty  to 
amend  the  bill,  for  the  purpose  of  making  the  necessary  alter- 
ation.    (2  Bro.  P.  Cas.  194.) 

[6.]  Great  latitude  is  allowed  to  a  complainant  in  making 
amendments.  The  most  restricted  doctrine  to  be  found  upon 
this  subject,  I  find,  after  careful  examination,  is  the  case  of 
J^erplank  vs.  Mcretj  {Ins.  Co.  1  Edw.  46,)  once  cited,  if  I  re** 
collect  right,  by  this  Court,  with  appi:obation,  at  least  as  to 
BQme  of  its  principles.  In  England,  the  Courts  have  gone  to 
ike  extent  of  permitting  a  bill  to  be  converted  into  an  infor- 
mation. (President  of  the  St.  Mart/s  Magdalen  vs.  Sibthorpy 
I  Russell^  154.)  It  has  also  been  held  there,  where  a  plain- 
'tiff  .filed  a  bill,  stating  an  agreement,  and  the  defendant,  by 
Ids  answer,  admitted  that  there  was  an  agreement,  but  differ^ 
ml. from  that  stated  in  the  bill,  that  the  plaintiff  might  amend 
his  bill,  abandoning  his  first  agreement,  and  praying  for  a  de- 
cree according  to  that  admitted  by  the  defendant.  (Lindsay 
fs.  Linch^  2  Sch.  if  Lef.  9.)  A  bill  for  account  against  the  de- 
felidant,  as  bailiff  or  agent,  has  been  allowed  to  be  changed  in- 
to a  bill  for  the  foreclosure  of  a  mortgage.  {Smith  vs.  Smith, 
Hoofer^  141.)  And  I  recollect  to  have  seen  cited  a  case  by 
Mr.  Daniel,  where  a  bill  to  set  aside  a  deed,  .was  converted,  by 
sn^ndment,  into  a  bill  to  set  up  the  instrument  This  is  en- 
tirely changing  the  case,  and  making  the  bill  a  perfectly  new 
one,  which  it  is  laid  down  in  1  Edw.  46,  cannot  be  done. 

^[7.]  Mr.  Daniel,  in  his  Chancery  Practice,  title  ^'OfAmend- 

-%ig  Sills'*,  says,  "  When  a  plaintiff  has  preferred  his  bill,  and 

k  advised  that  the  same  does  not  contain  such  material  facts  as 

we  necessary,  he  may  alter  it  by  inserting  new  matter,  subsist-' 

mg  at  the  time  of  exhibiting  the  bill,  of  which  he  was  not  then 
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apprized,  or  which  he  did  vot  think  ucrcssm-f/  to  he  stntfd^\ — 
{Ist  voL  J).  4o4.)  Now,  whether  the  alteratiou,  slight  as  I  have 
ahown  it  to  be,  is  put  upon  the  gi'ouinl  of  the  di^^clo!^ure  made 
by  the  dcfenchinta'  answer,  that  Martin  Brooks  never  ^ot  pos- 
session of  the"  original  plea,  or  from  information  derived  from 
Alexander  McDougald,  after  the  original  bill  waa  filed,  or  upon 
the  groun«l  that  the  original  bill  was  prepared  untler  a  mistake 
or  misconception  of  counsel,  either  as  to  the  facts  or  the  right? 
of  his  client,  the  amendment  is  equally  admissible,  under  any 
and  all  of  these  principles. 

[8.]  Under  the  modern  docti-me,  amendments  are  more  a 
question  of  cost  than  anything  else.  Where  a  different  case  is 
made  by  the  amendment,  the  plaintiff  should  be  taxed  with  the 
costs,  and  the  defendant  made  to  pay  no  more  than  he  wouIJ 
have  been  put  to  had  the  bill  been  brought  right  originally. 

Thank  God  that  the  night  of  pedantry  and  quibble  is  pasang 
away,  and  the  morning  of  reason  and  common  seiiHc  is  break- 
ing brightly  upon  the  world  I  The  men  of  1799  disdained  to  in- 
voke the  spirits  of  departed  oracles,  in  search  for  rules  for  our 
Courts  of  Justice.  But  a  middle  ixfjc  inter\'ened,  and  in  spitt 
of  our  Act  of  1818,  and  other  Statutes  of  amendments,  we 
have  been  bandied  '*from  Coke  to  Cooke — from  Yeai'  Books  to 
Dome  Books — from  igyiotum  to  i(/7iotiuH'\  until  we  had  beconK 
the  most  laiv-riddcn  people  upon  the  face  of  the  earth-  Mod- 
em law  reform  is  sweeping  away  all  of  these  miserable,  cob- 
webs of  antiquated  nonesense,  and  life,  liberty,  reputation  and 
property  are  appreciated  too  highly  to  allow*  them  to  rest  oii 
"legal  riddles  and  paradoxes'.  Forms  are  no  longer  anj- 
thing — substance  is  everything. 

Let  us  examine  the  other  objection  to  the  amendment,  not- 
withstanding it  is  doubtful,  I  think,  whether  it  was  ever  intend- 
ed to  be  sustained  by  the  Court.  And  that  is,  whether  it  is 
necessary  to  make  a  pi-eliminary  showing  to  the  Court,  upon 
oath,  before  leave  can  be  had  to  amend  a  sworn  bill*  Cod* 
cede  the  practice  to  be  as  here  contended  for;  and  apply  tke 
mle  in  its  most  rigid  form,  as  to  be  found  in  the  caBO  in  1  i!ii' 
wards^  ahready  referred  to,  and  also  in  Rogers  t».  JZ^yen,  (1 
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Paige.  -t2i,)  and  Whlirindmh  yx.  (-luajtlcV^  (2  Paigc^  07,') 
namelv  :  lliat  \\\km  a  }»lai:ilifl*  v»islKs  toair.ciitl  a  sworn  bill,  he 
must  jstaic  tlio  proposod  aii!(  iiiV.iKiili:;,  dlstiiictly  ;  ami  that  he 
must  a].M»  >woar  to  {lie  trutli  nf  the  propped  aihoiidmcnts,  and 
render  a  vali<!  ('X<n.-«'  for  not  incori'nraiiug  tlieni  in  the  origi- 
nal hill  :  aiuU  in  addlcinu  to  all  tiii.s  i«old  that  the  application 
to  anu'iid.  ;ini.-t  hr  iiiadi?  as  ^?o<»u  art  the  iioi'owity  for  such  • 
aniendiiiciij  is  diM'<»v,'rr<l  :  1  ask,  lia:s  tiiere  not  been  ii  snb8ti\n- 
tial  conrsliaiKn^  wiih  all  :\\iM\  strinjreiit  rc<\ui2iition>  in  thiw  in- 
stance V 

The  <jn>\\Trs  dixhvsin^r  iji^  m  etScJiity  lor  the  rjiiondniciit, 
were  filed  ;it  iIm-  November  Term,  ISAii.  The  amendment  was 
dSTered  at  the  .-nine  lenu.  The  anienilnieiit  was  allowed  to  be 
filed,  reservjii-r.  it  is  true,  the  benefit  of  exee])tii)n  to  defend- 
ants'. :^t)lieit«r.  l>iii  in  th'i  air.einlnient  which  is  swoni  to,  the 
reasons  are  dislie^ctly  set  forth,  which  made  the  filing  of  it-nc- 
cefisary,  and  the  (^\eus"  is  rend(  red,  why  ^le  now  suatter  wa5i  not 
incorporated  in  the  ori^^inal  bill.  '     ■ 

■  [9.]  It  will  be  rerollected,  nu^revef,  that  tho  complainant,- 
Mrs.  McDouirald,  is  actin;:;:  rej)resentatively.  She  Ls  not  pre- 
sumed to  W  as  ooiirni'/ant  of  the  facts  which  constitute  the  equi- 
ty of  thi»  bill  as  her  dt'O'^ajiod  husband  was  in  hi?;  life-time. — 
She  is  entitled  to  more  ind!il;^ence,  on  this  account.  ; 

[10.]  I  wotdd  simply  remark,  as  it  respects  the  alternative 
pfaycr  in.  the' bill.  \\\\.\i  while  the  vendor's  lien  might  be  reeog^ 
liized  anil  prolci^ted  in  this  proceedi?i«j; ;  and  to  that  extent  thXf 
complainani  woiihl -be  entitkMl  to  tlie  relief  which  she  seeka*' 
But,. for  myseli.  I  sliould  entertain  serious  <ioubts  whether  the 
Court  could  '^^i  bi  vond  this. 

It  is  admitted  that  the  estate  of  ilartin  Brooks  is  insolvent, 
and  that  it  is  unrepres(rnted.  Why  any  portion  of  the  debt 
due  Daniel  !\Iel)nu;:ard,  other  than  for  tlie  pnrchjv^c-money  of 
ffic  land,  .^Imnbl  be  paid  by  hi^  hei:-s  ui-law,  of  Urooks,  inpri^ 
{Rfcnce  to  01  her  <Milst:nidin^  debts  of  equal  or  higher  dignity,- 
wC  cannot  very  «:learly  .-.'e.  We  CAprestj  no  decided  opinion*" 
upon  tliis  siilijoci^  however,  at  thb  3tago  of  the  case, 

Jadirment  re^errjMl. 
VOL,  XIV.  H5 
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No.  84. — Akx  E.  McDour./VLi),  administratrix,    i:c.  plaintiff 
in  error,  r*.  William  Douoiilhty,  defoTnlant  in  error. 

fl.]  A  tender  cannot  he  ni;idi'  Viy  out'  v.ho  is  not  a  p'arLy  fo  ;i  h'M  in  K'juitj, 

so  ai  to  cousUtutc  a  rrtlid  ohjcitic-.i  to  the  rercptiou  i^  a  »ii:iUTiiLl  iiinend- 

uiet!t.. 

fa.]  A  t:rCwd-Lill  is  a  bill  l'roi:giit  ly  a  dcfoiMnnt   a;j3iiii «t  a  •  .;ii»|>!.iin.int  or 

aoUkt  parties  ia  a  fvirraer  i^ill  d«"pc!nlin-;,  loiu-liiti'^  Iho  Martrrtf  in  r::e$tiDB 

.  Ip  that  bill.     And  the  hill  s'nouM  be   so  framed,  tliat  l><>i!i  cmi.-'  3  t.u'j-  be 

beanl  together,  and  one  decree  cover  both. 

{^]  Whore  no  decree  Uq^rayed  agiunst  :i  new  party  to  ;i  hill,  bro«iv»;jiin  by 

,     ■    auKiRdDicnt,  It  is  uot  requisite  torTtenu  to  such  parly,  the  time  luiowcd  to 

.     an  orij^Inal  (leToudautf  for  ilic-  purpose  of  lllinjr  answer.     Aiul  it  \a  comp^ 

A*  tent^  for  tbc  Court  to  pre.-^crihe  the  tir\o  in  wl.icii  i;r\  oriijifinal  <lcuMjd:mt  sbali 

.  answer  an  amend  ruent. 
.^4.]  A  Court  of  Equity,  as  a  general  fule,  ij?  libcrnl  in  rillowing'  :imrr.dincii|> 
adding  parties  to  a  creditor's  bill  j  ."ikd  8Tn;h  creditors  rariy  he  raade  parties, 
•ren  at  the  hearing.       ,    . 

■j^'1  A  Statute  mqst  bo  construed  wilU  reference  to  the  whc.!c  ;:y^t<w  of 
^    which  it  forins  a  part.         «  t 

..;^.3  That  portion  of  our  Judiciary  Act  of  I7i':>,  wliich  declnrcj  that  in  Eqaitj 
♦     £au3o^.  the  Courts  "  iihall  order  the  j)ro.:oedli.{'.:.  in  i^ucii  in«nncr  lu^  ihatthc 
•amo  ihali  he  ready  for  ti'iul,  at  farthest,  at  tTie  third  tenu  from  t'Mu^  tlic 
,  ■    bill,  inclusive,  unlesr,  very  especial  cause  1>«>  shown,  to  inducCt  the  f/ourlto. 
.'    continue  the  same,  xrhich  hliail  not  extend  to  more  il;an  four  t<'rmi.",  mwt 
be  construed  to  meaib,.that  the  term  withitr  which  tht  cv.uio  ).<  \n  l>e  tricil. 
U  to  be  computed  from  tlmLtcrm  of  the  Court  in  whi'.h  iho  hill  i.^  tiled,  af- 
ter which  service  had  been  perfected  on  nil  uece^?ary  parties  Lhcroto. 
•   i^^.]  S^ertbte^  that  in  RuKland,  previour-  to  May,  1T7C^  tlie  doctrine  privoflcd 
that,  a  surety  who  paid'adebt.  for  his  principal.  Piij;:!:*  ho  subrog^ated  totfcf 
rights  of  the  creditor,  in  a  I'ourt  ot  Krpiil^- ;  and  such  t*'oart  \^o»ih1  rnai|il 
,  the  creditor  tq  assign  the  iic.li  to  the  surety.     If  so,  thi.^  r;iic  wiu-.  of  rooAt, 
adopted  as  the  law  of  Georjria.     Hut  whether,  so  or  hot.  in  the  light  of  our 
legislation  on  this  tnhject,  a  Court  of  EquUy  may.  upon  a  propter  rasemsde, 
direct  such  assigauicnt.  ... 

'"^      '    I^  Equity,   ifi  Miiycogoe   Superior   Court.     DecisiDM'bj 

'*^. '^   tfttdge  IvERBON,  November  Jerm,  1852.  ' 

:t*^  '  In  March,  1851,  WilliamlJbougherty  filed  a  bill  in  Eqrify. 

•        for  himself,  and  in  beliatf  of*  alt  other  creditors  of  Daniel  Mi* 

'PougaM,  Tfho  might  choodc^jji^  come  in  and  bo.  made  parties, 
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•etting  fonli  that  McDongald,  in  his  life-tiine,  made  an  assign^ 
ment  for  the  benefit  of  his  ereditors^of  a  Urge  amount *ofpIrbp* 
CTty,  roTjstitutiiip  therein  Robert  R  Alexander  and  SeaboYn* 
Jones,  the  tnistees  for  the  execution  of  the  trusts  declared  i|f 
tlie  a^sigiJinent.     That  the  trustees  bad  failed,  utterly,  to'ez^ 
cute  the  Haine,  but  had  permitted  portions  of  the  property '  f* 
go  into  the  hands  of  Duncan  McDougald,  Alexander  McDouf 
gald  and  Mrs.  Ann  E.  ^hlcDongald^  and  praying-  the  appoinl^ 
ment  of  a  vfceiver,  :ind  a  decree  exo;euting  the  aesignirien^ 
At  May  Term,  1862,  leave  was  granted  the  complainant  tO- 
amend  his  bill,  by  adding  new  parties,  complainants  a^nd'dth 
feni(ant8  ;  \\hich  anieiidmeDt  wa.s  filed  on  7th.  JudOi  18fi2«  Vflt 
was  not  verified.     On  writ  of  error,  sued  oul  to  the  Siipr^jM 
Court,  this  order  of  the  Court  was  reversed,  on  the  gronml  thialt . 
ajramendmento  to  sworn  bills  must  be  made  under  «path.    -A^ 
November  Term,  18.53,  on  motion  of  complainant^  it  waa  or*  .• 
dercd  that  leave  be  granted  to  the  parties  compTainant,  totafcii 
cff  the  iilo  the  an](*ndmenr  filed  June  7th,  1852^  and  it  iran 
fiurther  ordered,  (the  same  being  then  verificfl,)  that  the  erigip .. 
nal  bill  be  amended,  by  the  allowance  of  the  amendment  filed 
andcv  oa.th,  and  ihat  a  copy  of  the  amendment  and  order  te   • 
served  on  the  parties  within  sixty  days  after^the  adjournm^at 
of  the  Court;  and  that  Ann.  E.  McDougald,  administratrix-  ct 
Daniel  McDougald,  whom  this  amendment  proposed  to.  malba 
a  party,  as  adn)ini9iratru\  be  served  with  a  copy  of  the  Qcigi*^ 
na)  bill  ami  the  amendment,  within  the  time  aforesaid^  au^ 
Ihat  all  of  the  defendants  plead,  answer  or  demur — not  demur* 
ring,  aioTie,  to  sjiid  bill.  i\^  amended,  on  or  before  the  first  3ay 
of  the  itext  term  of  this  Court.  '    , 

Dcfr'iidantJi'  oounsel  objtx^tetl  to  the  allowance  of  this  ^^der^ 
because  Ann  K.  McDougjiKl,  us  administratrix  aa  aforesaid, 
had,  at  that  term,  brought  into  Court  and  tendered  to  complain 
ant,  William  P«:u-^lierty,  pavr.jeiit ,  hi  full,  of  his  demand  «'\ga)nst' 
Saniel  McDougald,  which  money  was  now  deposited,  Bj^tha"^ 
order  of  the  Court,  in  the  hands  of  the  Clerk,  ready  to  be  -d#- 
livcred  to  complainant,  wlr.\nevcr  be  ^ould  accept  the  same; 
and  thilt  the  said  adm'.nistnitrix  bad  fued  bercros9-bii),  settiug. 
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forth  ncMitional  ahtl  farther  rcnsons  wliy  the  complainant 
ahoiJtT  b6  corapclfcd  to  acc6pt  tlic  nmoiint  tendered. 
^  ^Thc  Court  ovcrrnled  the  objeclions  niid  defendants  excepted. 
.,  Defendants  moved  to  dismisi?  the  bill,  four  terms  having 
passed  since  it  was  filed,  becaupe  of  the  failure  of  the  party  to 
^ed  'the  cftnsCi'^  The  Courr  lef^ised  the  motion,  and  defend- 
ants •  excepted.  '  Upon  these  exeeptibns  error  has  been  as- 
fflj^ed.  '  • 

.  ,Thi8  catise,  in  the  Supreme  Court,  was  heard,  together  vith 
a  'writ  of  error  sued  out  upon  a  decision  on  demurrer  to  the  cross- 
bfli  Tiled  by  Mrs.  McDbugald  and  referred  to  above. 
■   Thal^Jblll  changed  the  following  facts: 

Ephraim  C  Bandy,  on  5th  May,  1839,  made  his  proraiaso- 
•ly  nbtc  for  ?2200,  ivhich  was  in(Iorse<l  by  John  Ij.  Le^vis  and 
Dailiel  McDougahl,*  and  discounted  for  the  benefit  of  the  ma- 
ker^ by  tho  Bank  of  Mille<lgeville.  That  Bank,  aftci-wardsi 
snied  and  obtained  judgment  against  each  of  the  indorsers,  Lew^ 
ift  and  McDougald.  On  1st  Februan-,  ISol,  the  Bank  trans- 
ferred the  eicecittioii  against  McDougald,  for  the  balance  due 
tfcereon,  to  William  Dougherty.     About  the  od  of  March,  1851, 

•  D<)ughcrt;^  filed  the  bill  above  refon*ed  to,  for  himself*  and  in 
•behalf  of  all  the  creditors  of  Daniel  ^McDougald.  who  might 
'choose  to  come  in  and  take  the  benefit  of  the  decree,  setting 
forth  that  an  Jissignment,  for  the  benefit  of  h*s  creditors,  had 

I  been  made  by  McDougald,  conveying,,  for  that  purpose,  al^trge 
amount  of  pr6p(^rty.  alleging  a  failure  on  the  part  of  tlie  tnw- 
t^es  under  the  ^issignmcnt,  to  execme  the  trust,  and  praying 
the  appointment,  of  a  recci\'er  and  the  execution  of  the  trust 
Mrs.  Ann  E.  McDougald,  the  widow  of  Daniel  McDougald 
w^s  made  a  party  to  this  bill,  as  having  received  some  pdrtion 
of  the  property,  and  filed  her  answer  thereto. 
^  Tho  crdss-bil!  alleged,  farther,  that  on  the  27tli  of  Novem- 
ber, 1852,  she,  by   her'  Counsel,  and   as  the  administratrix  of" 

*  Danid  McDougald,  deceased,  had  tendered  to  the  said  William 
Dougherty  the  whole  amount  due  on  the  said  ft.  fa.^:  that  from 
that  ihtM'  to  the  time  of  filing  the  bill,  i.%]io  had  at  all  tinu  s  been 
ready  to  pay  the  same    and,  by  hor  Mil,  again   tendered  the 
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same,  and  (lcp</sitcHl  the  amount  with  the  Clork,  subject  to  the 
•order  of  the  Court.  The  bill  farther  chargc<l,  that  John  -L. 
Lewis,  who  had  Umg  been  considered  insolvent,  the  complain- 
ant was  informed,  a  few  days  before  the  filing  of  the  bill,  had' 
lately,  (in  the  8tate  of  Louisiana,  to  which  he  hjMl  removed,)- 
become  perfccUy  solvent,  so  that,  could  she  iu)w  become  p<Jh- 
sessed  of  the  coiitrol  of  tlje  judgment  against  Lpwis,  the  ptkir 
indorser,  she  believes  slie  could  secnrc  the  whole  amount  of  the^ 
debt ;  and  thus  relieve  the  estate  of  her  intestate  from  th)n.  in* 
cumbrance.  *       *     /. 

!rhe  prayer  of  the  bill  was,  that  William  Dou^hertj^  the 
^holder  of  the  ti.  fa.  vs.  Daniel  McDougald,  bo/c6mpeDed,  hy 
decree  oC  the  ( -ourt,  to  receive  the  amount  due  on  \iB  jndg* 
ipent^  so  tendered  by  complainant,  and  aengn  the  Bameib  cquk 
plamant.  ^.  . 

*  '.  On  demurrer,  for  want  of  equity,  the  Court  uismiMk^  jfj^ 

bill...  .  ''^*  ;. 

This  decision  is  assigned  as  error.*  ^  ,   .  \  * 

*  ,  ■» 

•  ^        I-** « 

Jones  &  Jonfj?,  for  plaintiff  in  error.  '  ••','  .^ 

DoutJiiKRTY,  for  defendant  in  error.  ,      ..  ^    ..        .* 

.  -  .  if ^ 
.  Judge  BK!«<;iN(;  having  been  of  counsel,  did  not  preside  in 
this  case.  * 

•  .  -i  "  ■ 

By  ttie  C'owr<.-^pTARXi?;8,  J.  delivering  the  opinion.*  ' "     :  -- 

•It  is  objecfed,  that  the'  Court  Hbelow  erred- in  adn^itting  the. 
amendment  in  this  case.  1.  Beeause  Mrs.  MaDoiigald,''as  ad- 
ministratrix, had  tendered  the  amount  due  Ib'the  complatotaft, 
.Tboth  by  pers(triany  depositin^r  the  same  wrth  the  Clerk,^  9iidi' by 
her  cross-])ill,  which  had  been  filed.  a»d  that  there  is  tt^^|ker^^ 
Ision,  therefore,  to  amend  tlic  -bill  for  .the  relief  of  the  coiifl- 
plahiant.-  l!.  Bccuuse  t]i:it  the  onier .  diree*t;'d  the  dfefeSd- 
ants  to  answer  :U  the  ucAt  tcim.     ?..  That  the  aiiiendtfieut  was 


678  SUPREME  COURT  OF  GEORGIA. 

•  A:i:i  E.  Mi'DoiijTJilil.  Atlm'x,  Ac.  r.v.  William  I)oufrlitriy. 

made  lit  too  late  a  period  of  the  proceedings,  and  unnecessarily 
^^lelayed  the  cause. 

[1:]  After  xJartjful  examination,  we  are  satisfied  that  a  ten- 
der cannot  be  made  in  a  cause  like  that  before  us,  by  one  who 
k  not  a  party  to  tlie  case,  so  as  to  constitute  a  valid  objection 
tcK^he  yeception  of  a  material  amendment. 

We  sec  no  reason  to  change  Ihe  view  expressed  on  this  Bub- 
jfct,  when  this  ca'se  was  formerly  before  the  Coui*t,  upon  an- 
other potfit.  It  was  then  said,  "  had  it  (the  tender)  been  made 
by  Mr.  Jdnes,  the  assignee,  or  by  Mrs.  McDougald,  as  the  ad- 
miiiistratrix  of  her  deceased  husbatid,  who  owed  the  debt,  and 
mjbo&e  eiitate  is  liable  to  pay  it,  af  tcfr  she  had  been  made  a  par- 
ty dcfendtint  to  the  bill,  I  should  feel  constrained,  upon  princi- 
ple, to  accept  it*',  &e.  And,  in  another  place  it  was  remarked, 
Mi  suchu  case,  ^Hhe  tlcfendant  may  tender  satisfaction,  ^i^ 
compel  hhn  (the  complainant)  to  accept  it".  M*:DovLgald  !»• 
Ihugherty.  (11  Ga.  570,  /)88.)  Here  the  decision  was,  not 
that  it  was  8uincien^»'for  titc  tender  to  be  made  by  Mrs.  Mc- 
Dougald, in  her  character  of  administratrix,  but  as  partp  to 
^thls  milt.  Until  this  amendment  was  received,  of  course  Mrs, 
McDougaM,  as  administratrix  of  her  husband,  had  not  bccfl 
mude  a  party  defendant. 

The  propriety  of  a  rale  which  confirms  this  right  of  tender, 
as  a  bar  to  the  action,  to  a  party  defendant,  is  too  obvious  to 
need  comment. 

[2.]  As  if  recognizing  the  rule,  and  endeavoring  to  meet  the 
.CJxigency  of  its  terms,  it  has  been  urged  that  a  cross-bill  has 
been  filed  by  Slrrf,  McDougald — that  she  thus  becomes  a  party 
«tO  this  proceeding  ;  and  in  this  character,  as  well  as  administra- 
trix, now  makes  the  tender. 

This   would  obviate  the  difficulty,  if  Mrs.  McDougald,  by 
filing  the  bill,  wliich  is  denominated  a  crops-bill,  had  really  be-  ■ 
eome J^ .p9>vty  to  this  proceeding.     But,  it  is  our  opinion  that 
the  bTil  Jn  question  is  no  croL^s-bill.     A  sunilar  reason  to  that , 
frhich  prevents  our  considering  this  tender  as  having  the  effect 
insisted  on,  operates  to  determine  that  this!  is  no  cross-bill. 


* 
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In  the  very  elivinentary  iialiire  of  the  thing,  a  cross-bill  18  a 
Bill  filed  bv  a  i>nrtf/  clrfendant  to  a  suit.  It  *'  is  a  bill  brought 
by  a  defendant,  ngainst  a  plaintiff  or  other  parties,"  in  a  former 

.  bill  depending,  touching  the  matters  in  question  in  that  bill**. 
{MUf.  PL  80,  81.     Li(J.e  PL  lOX     1  SniitKH  Ch.  Pr.  459. 

'  Star  if  s  Fai.  pi  M\.     Cooj^t's  L'q,  So.) 

This  is  no  barren  technical  <lii?tii;ction,  but  it  is  fotmded  on 
reason  and  ;rood  sense. 

One  of  the  re'piireinents  of  plenr-inj  in  Ch.'.rcery,  i^-.,  that  a 
cro^s-billijhalKlo  so  framed  ll.aL  loth  cru.-es  Uuiy  be  licird  to- 
gether, ant  1  one  decree  cover  both  ;  and  a  bill  which  dov\s  nut 
pray  this,  lacks  one  of  the  prominent  feaUnes  of  a  cross-bill. 
Wri:;/d  ri  Tnyhr,  (1  FAhv,  V.  C.  '21^k  1  Milf.  83.)  Now, 
when  this  rule  is  considered,  it  is  evident  thai  ifstran^frers  totlio 
•proceeding  were  allowed  to  conic  in  at  various  stages  thereof, 
anil  engraft  new  bills  and  new  matter  thereon,  it  will  be  very 

,  diflicuU  to  tell  over  wliat  indefinite  c-xranse  a  cause  in  Chan- 

'  6ory  wouhl  extend  itself;  where  wouUl  be  its  metes  and  bqunda ; 
and  when  its  liti;'ation  woidd  tenniuate. 
. N^Mi-i?. "  iIi*Dougald,   therefore,  not  keing  a  party  to.  ihib  ac- 
tion, as  adniin'istratrix,  when  the  tender  was  made  l;y  her  ip 

'  this  character,  it  coiihl  not  oper:iie  to  prevent  the  reception  of 
tliis  amendineht. 

'It  was  admit  tod  j*  ill  the  argument,  tliat  since  the  filing  of. 
irLdt  is  callfed  the  cros»s-bill,  and  the  dejoslt  of  the  amount  t  ru- 
ddered, the  cohiplainant  had  persorrtilly  taken  possession  of  the 
ttip3C.  This  fi\ct  cannot,  of  course,  alter  the  view. we  take,  as 
^at  18  to  be  controlled  only  by  the  rights  of  the  parties',  as 
thoy  existed  at^the  time  when  the  issues  were  formed,  and  the 
dcteisioh  made  in  the  Court  below. 
.  [3i]  Tfie  next  objection  is,  that  defendants  should  not  have 

^  hqaii  required,  by  the  order  allbw-iig  ibis  amen^^ment,  to  an- 

'  -swer  Jit  tlie  next  term  after  it  was  filed.     Thi^  objection  ctew 

/  not  spply  to  Mrs.  McDougald,  though  eho  was  madt^^yBt(fiiirtj^, 

;     as  the  administratrix  of  Daniel  McDougald,  for  the  first  time 

'by  the  amendment.     No  decree  is  prayed  by  that  amondmtet^ 
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SH  to  licr ;  and,  in  Mich  case,  the  nilr  inv«;L((l  <lucs  not 
Upply.  As  to  the  other  dofcnd.mts,  iii.isiiiiuii  :is  tiiov  wc^o 
previously  parties  to  Xhv  bill,  it  >v:is  (s.i.ij;'  rvnl  t'j  r  ihc*  Court 
to  prcscrihy  the  tinu*  in  \>h:eii  thoy  iflioiiM  n.  iuj.L;rcil  to  an- 
swer, dao  regard  \ivnv^  hud  to  rlic  jir:vijr;,:r  ol'  «!-.  liirriiii^  :iiid 
pleading  I iiTorc  :ini-,v.Trhi^.    Leonard  c)<.  Sif.'L.:,  \\'Z  0*k  r')")-.) 

[4.]  That  the  aiiiendnieni  hinl  no:  ^K\•^  |.:c\iu!i>iy  niado, 
was  no  jrood  roabon  why  it  shtjuld  noi  h:;  ..•  •  '.•(  u  i;iu»li\  at  \\\^ 
thiic  it  was  Lendeiod.  A  Cuiirt  of  Equity,  i?-  a  _rv*ii  Viil  vrde,  \> 
lil)cral  and  indul^i^eTit  in  allowing  anici.'I;:it;i;  adiling  par- 
ties to  a  creditor's  bill.  Jt  is  known  tl::".i  ;-iu*b  e:\'Iiio*"s  may 
bo  made  parties,  even  at  the  hearin;x.  ///' •//••;/.';  ^-x.  (nw/i-trc, 
(4  I\'.aiix.  ol±)     Mlilviait'Vii.  Mitch^J!,  y\    IJ.//.  ,»•  /'.  433.) 

It  was  remarked,  iii  tlie  avgunicnt,  tluu  la  ilie  rojirM.-  pur- 
sued, there  has  been,  on  the  part  of  coiupljiiuani.  .n  pertina- 
cious and  vexatious  pro.vecution  of  this  [jr'»eoe  r.nu:ii!::ain>t  iljrs. 
MeDougaldy  and  that  great  hardahip  ha>.  .■>  iluil.  AVr  do  not 
^d  thiH  131  the  record. 

Experienced  counsel  should  be  awnr'\  th:i:  li.is  ("oin-i  must 
not  allow  itself  to  know  anything:  of  Sir  j;.:.!'^..  .';\i.|M  wiia; 
the  record  prosofits.  That  it  shouM  noi  ])(•  i-..-;iuv:!!-*il  by  their 
foolings  or  their  passions,  sjive  as  tiny  (v•I:.■iiitl/l^  ftaiHres  iu  . 
the  record  of  the  ease;  and  that  :ilj  it-  <  Cm-Iv  if)  :i 'i minister 
justice,  calmly  and  accurately,  ])etwecn  the  pirties  'it:;::iiit.  bi»- 
fore  it,  must  be  wlioily  vain,  unless  ii  coiiliiirs  ii-:i"  ;.*  iliese 
prudential  limits. 

\/},^  Krror  is  also  assigned,  on  tlie  gv.Mj;:.!  :■  ;it  tiii-  ('oiivi  re- 
fused to  dismiss  the  l)il!,  on  aeeouni  oi'   ••i'iu!:^'.   lo  ^»ri>.-c<nto  • 
with  due  and  proper  (li!i<;cnoe  «ndspo<Mr'. 

[t  is  insisted  that  the  proceeding's  in  tli.^  cwi-r  liiw]  not  boon 
ordered  in  sueii  a  miiiiner,  that  tliesaiiio  ii;";:':::  biv  ^  Jmm]i  rea- 
dj' for  trial  at  the  third  term  frcii  tb^'  !iiii.;r  «'r-T!iv'  ■•il',  iH-  the 
fourth  term,  at  fartlicsl. 

hi  supper!  of  this  position,  iL  is  \iY'^i)'\  tj-:tt  ;:ii->  a  .^tal^::^ry 
requirement ;  and  as  »^aoh,  is  po.'.liivL'  and  v  »♦•  ip^jNor.-.  ;i:id  imjst 
Iw?  oboyod. 
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The  statutory  rule  referred  to  exists.  But  it  must  be  con- 
strued with  reference  to  other  prinoiplcri  of  existing  law.  That 
is  to  say,  it  must  be  construed  consistently  with  the  whole  sys^ 
tem  of  pleading  and  practice,  of  which  it  forms  a  part.  This 
is  one  of  the  simple  and  sensible  i-ules  for  the  constniction  of' 
all  Statutes.  (Ba<mn^  Ah\  Lit.  Stat.  I,  H.  Dwan.  on.  Stat. 
699,  700.  Lord  Mamfidd  m  Hex  os.  Loxdale  ct  uL  1  Biirr. 
2J.  447.) 

[0.]  Jiy  sucli  .system  of  pleading  and  practice,  of  force  in 
the  Courts  of  Equity  m  this  State,  amendments,  adding  new 
parties,  arc  allowed,  (in  some  cases  required,)  in  the  discretion 
of  the  Chancellor,  at  various  ^  stages  of  a  cause,  and  by  tl^c 
same  system  the  time  provided,  according  to  our  Equity  Rules, 
in  which  defendants  may  demur,  plead  and  answer,  is  allowed  • 
these  new  parties,  if  a  deciee  is  prayed  agaiiLSt  them.     This  is. 
plainly  idght  and  necessary  to  justice.     But  if  the  letter  of  the 
Statute,  a3  to  the  time  in  which  the  case  is  to  be  ordered  for 
trial;  is  to  prc>'4iil,  these  two  provisions  cannot  stand  together. 
To. give  effect  to  each,  thei-efore,  it  is  necessaiy  to  hold,  that  . 
the  time  within  which  the  cause  is  ti)  bo  tried,  must  be  compuT* 
ted  from  that  term  of  the  Court  in  which  the  bill  was  filed,  after- 
service  has  been  perfected  on  all  necessary  parties  thereto.       , 

But  for  a  more  full  discussion  of  thi»  subject,  see  Hoxey  v». 
(Careu  12  Cro>.  It.  541.)  Li^onanl  vs.  Stories  {I hid  551.  552.) 
McDoufjahl  vs.  Carey  (Ibid  5G3.) 

On  these  gi-ounds  the  judgment  is  affirmed. 

[7.]' Though  the  bill  filed  by  Sirs.  McDougald  against  Wil- 
liato  Dougherty,  cannot  be  regarded  as  a  cross-bill,  and  though 
that  portion  of  the  bill  which  seeks  cross  relief,  and  asks  that  . 
the  proceedings  in  the  original  bill  may  be  stayed,  and  a  decree 
be  framed  which  shall  cover  both  bills,  cannot  be  sustained, 
yet,  in  the  opinion  of  this  Court,  there  is  such  equity  in  the  bill 
ap  calls  for  an  answer. 

If  that  which  is  alleged  in  relation  to  Mr.  Dougherty's  claini, 

^ienred  by  assignment  in  the  Bank    of   Milledgcville^)  be 

true— -if  it  be  true  tbit  Dunid  McDougald  was  not  interested 

in  die  conaideration  upon  which  this  debt  was  founded,  aad 
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was  only  surety  thereon — ^if  it  be  also  true  that  if  this  judgment 
be  now  assigned  to  his  administratrix,  she  can,  in  all  probabil- 
ity, seeure  payment  of  the  same  from  John  L.  Lewis,  the  prin- 
cipal, while  he  is  solvent,  and  able  to  pay  the  same  ;  and  if,  as 
her  bill  in  effect  alleges,  Mr.  Dougherty  is  unwilling  to  accept 
payment  of  the  debt,  aiul  make  assignment  of  the  judgment  to 
her,  but  insists  on  continuing  to  use  this  claim  in  aid  of  the 
ci'editor's  bill  which  he  has  filed,  .we  tliink  a  Court  of  Equity 
may  properly  interfere  to  grant  the  relief  which  is  sought,  and 
compel  Mr.  Dougherty  to  accept  payment,  and  make  this  as- 
signment. 

We  are  aware,  that  it  may  be  considered  as  now  settled  in 
England,  that  a  surety,  upon  payment  of  the  debt,  is  not  entided 
to  requii'c  the  creditor  to  assign  the  same  to  him,  for  the  par- 
pose  of  enabling  him  to  re-imbui'se  himself  out  of  the  principal. 
The  case  of  Copis  vs.  Middlcion  (1  Turn,  .f*  llu%9.  224)  seems 
to  be  the  leading  and  controlling  case  to  this  effect.  But  this 
is  comparatively  modern  doctrine.  The  Law  was  othonriac 
ruled  in  England  previous  to  the  1  Vih  day  of  May,  1776.  The 
more  equitable  rule  of  the  Civil  ii;iw,  on  the  subject  of  mb^i- 
lution  (1  Domat.  B.j  3  Tit,  1,  ?  W,  m-L  1)  seems  then  to  his'e 
been  adopted.  {Ex  parte  Cnsj'p,!  At/r.Vio.  Par^om  m. 
Briddock^  2  Vern.  608.  And  hoc  1  ;SV.??7/  Eq.  and  cases  Aere 
dted.) 

This  being  the  Law  at  tlie  periovl  dt'^igrir.te<l,  may  4)©  wA 
to  be  that  which  was  adopted  hy  our  l(  gislp.lion,  and  is  now  of 
force  in  Georgia. 

Chan.  Kent  seems  to  have  rccu;::ni7.cil  it  ns  the  correct  mk 
in  Chee8cboro2igh  vs.  Miller  (1  Ji/hn.  Chajt.  413.) 

But  if  this  principle  were  not  the  Law  in  England  in  Ibyi 
1776,  and  hence,  not  adopted  by  our  Statute  of  1784,  still,  we 
think,  it  has  been  made  the  Law  fo;vis  l)y  subsequent,  le^da- 
tion.  By  our  Statutes,  and  especially  by  the  Statute  xi^lSSl, 
we  have  practically  adopted  the  doctrine  of  the  BoumtLbir.t^ 
which  I  have  refen*ed,  and  which  Judge  Story  tells  us  ii.  *^^ 
far  more  liberal  «nd  fiom^heHsive  doctripe*'  than  1^  wUck 
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is  now  Lcltl  in  England,  and  in  some  of  the  United  States.     (1 
Story  Eq.  §500.) 

This  latter  view  of  the  siihjcct,  rests  upon  the  idea  that  the 
debt  IB  extinguished  by  the  surety's  payment,  and  the  creditor 
has  nothing  to  assign.  (1  Story  £q.  §4^0.  Coj/U  vs.  Mid- 
dleUn^  1  Turn,  jjf-  Rms.  224.)  But  our  Statute  provides  that 
a  sifrety  paying  oflf  a  judgment,  by  satii-fying  a  Court  of  Com- 
mon Law  that  ho  was  not  interested  in  the  consideration  of  the 
debt,  shall  have  an  order,  giving  him  control  of  the  fi.  fa. — 
Such  legislation,  of  course,  negatives  tlie  idea  that  the  debt  is 
extinguished  by  the  surety's  payment,  and  there  is  nothing  for 
.the  creditor  to  ;j<si;:-n.  This  difficulty  Ix'ing  i-emovod,  there  ia 
no  obstacle  in  tlie  way  of  tlio  creditor's  assignment  ccssantc  ra- 

With  great  pr(>{)riety,  then,  a  Cmirt  of  ilr|uity,  jn  our  State, 
when  :i  case  is  nuido  like  that  which  this  ])ill  presents,  may 
adopt  .ihis  doetriuo  ami  coiui^l  the  creditor,  upon  jtayment  of 
his  debt,  by  a  surety,  to  Jis«si;i;n  tlic  judgment  to  him. 

Tlie  judgmuit  ^uVrniissin;^  this  bill,  ia  therefore  reversed 


No.  S">. — Jx'..  ir.  OiLV.«  im:,  ].=ainlifr  in  frnu*,  "^.  Mary  A. 
.JonxsTox  it nJ. 

[!.']  I*'. I.:  .'■  ■.•!;)  ■  ■  '"  ■'  !•■  .  ii  « -i;-'  "l  ■):ir»".y  iul-i  i  \'"".iiiMi»,  ]?'  li'Tforraanoe 
will  l.i»  III' r.i"J.  \\\  '  -h  riiijii  mn-  -iiU'  iu'\\  not  m':<.'  ii'i\ii'itajje  of  the  8tat- 
utf  .jITimu'!.  .  I..  '  V  ^iiiiliy  t-r  IVii.nl. 

[2.]  U'Imh.\it  1  •:  :».'.  i.'irM-:  111  ;■••  .\i-'\v,  »»:;,;}»?.  ii'ilU  |»r.ictic;ihlp,  to  be  « 
iwrly. 

In  Eijuity,  in  Lcc  iSuperior  Court.     Decision  on  demurrer, 
by  Judge  LoVK,  N'^vombvr  Term,  l^oo. 

The  bill,  in  iliis  cjisc.  was  filed  by  Mary  A-  Johnston  and  her 
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next  friend,  John  S.  JohnBton,  her  husband,  and  her  two  chil- 
dren, for  whom  a  guardian,  ad  litem,  was  appointed,  charging, 
substantially,  that  her  Iiusband,  John  S.  Johnston,  in  1844,  be- 
ing considerably  indebted,  and  the  executions  being  about  to 
be  levied  on  all  his  property,  consistiDg  of  land  and  negroes 
and  other  property,  (the  greater  portion  of  which,  he  received 
by  virtue  of  his  marriage  with  complainant,)  and  knowing,  th&t 
at  that  time,  the  property  would  be  sold  at  a  great  sacrifice^ 
complainant  and  her  husband,  said  John,  applied  to  her  broth- 
er, John  H.  Gilmore,  and  requested  him  to  attend  the  Sheriff's 
sale,  and  become  the  purchaser,  and  after  re-imbursiiig  himself 
out  of  the  property,  to  hold  the  remainder  in  trust,  for  the  ben- 
efit of  herself  and  her  children ;  that  Gilmord  consented  to  this 
urrangemonty  attended  the  Sheriff's  sale,  luinotinced  to  the  bid- 
.  ders  that  he  was  buying  the  property  for  the  bteefit  of  com- 
plainants^ and  thereby  was  enabled  to  buy  the  land,  wordi 
f  1,000  for  ^20,  and  negroes,  worth  several  hundred  doDmi 
for  ^50,  and  thus  became  the  purchaser  of  all  the  property  for 
a  comparatively  inconsiderable  amount;  that  to  enable  Gil- 
more  to  pay  off  said  debts  and  fulfil  and  carry  out  the  com- 
jilainant,  John  S.  Johnston,  the  husband,  placed  in  his  hands 
other  assets,  from  which  the  bill  charged  the  defendant  had 
realized  the  sum  of  $3200.  The  bill  further  charged,  that 
€Klmore  had  sold  the  land  for  upwards  of  81000,  which,  wiA 
the  sum  realized  as  above,  was  sufficient  to  re-imburse  the  de- 
'fiBndant;  that  Gilmore  had  used  the  negroes  since  1845  to 
1853,  the  liire  of  whom,  the  bill  charged,  was  of  great  value; 
ihat  the  negroes  now  in  his  possession  were  of  great  value ; 
that  he  had  allowed  complainant  the  use  of  a  portion  of  the 
negroes,  but  refused  to  acknowledge  the  trust  as  to  the  bal- 
ance. The  bill  charged  that  Gilmore,  by  some  means,  had 
procured  a  release  from  John  S.  Johnston,  for  all  claims  in  this 
behalf;  but  without  the  knowledge  or  consent  of  complainants, 
«nd  in  fraud  of  their  rights.  The  complainants  offered  to  ac- 
count for  any  balance  due  Gilmore  on  the  purchase,  to  allow 
him  liberal  compensation  for  his  trouble  and  expense,  and  to 
do  full  equity  to  Yv\m  m  \\v«  \>A»Af . 
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The  prayer  was  Tor  an  account  anfl  a  decree,  ordeong  03- 
more  to  convey  the  property  to  a  ti-nstcc,  for  Mrs.  JcdinstOD 
and'  ner  children. 

••  To  this  bill,  a  demnrrer  \fas  filed — 

-'.Ist.  Because  John  S.  Johnston,  the  husband^  \>'as  not  made 
a  party. 

2d.  Fot"  wltnt  of  equity. 

The  Court  over-ruled  the  demurrer,  and. this  decision'  is''  sfh 
ijAjgAed  as  eri'or.  .    ^ 

HL  Holt,  for  plaintiff  in  error. 

L.  Warren,  for  defendant  in  error. 

■    By  tlie  (fourt. — ^Bfnninu,  J.,  delivering  the  opinion. 

There  are  two  questions  in  this  case : 
,  1.  Is  the  suit  barred  by  the  Statute  of  Frauds  ? 
:  2.  Ought  Johnston,  the  husband,  to  have  been  a  party  ? 

As  to  the  first  question.  Let  it  be  admitted  that  the  agree- 
ment partly  concerned  land ;  and  that  it  was  neither  in  writings 
or  '^  manifested  and  proved"  by  a  writing. 

The  agreement^  however,  only  in  part  concerned  land..  It 
ahK)  concerned  personalty  and  personal  acts.  In  respect  U^ 
tliis  latter  part,  the  Statute  of  Frauds  cannot  affect  it.  Does 
the  Statute  affect  the  agreement,  as  to  the  part  which  ^con- 
cerns land  ? 

p.;}  Sir  Edward  Sugden  says :  "  Where  agreements  have 
been  carried  partly  into  execution,  the  Court  will  decree  the 
performance  of  them,  in  order  that  one  side  may  not  take  ad* 
vantage  of  the  Statute,  to  be  guilty  of  fraud!*.  (1  Sug,  Ven» 
^  Pur,  200.)  This  proposition  is  well  supported  by-  the  au- 
thorities to  which  he  refers,  and  by  others.  For  one  party  to- 
refuse  to  perform,  after  the  other  has  performed,  is^  itself,  a 
fraud. 

Now,  the  agreement  stated  in  the  bill,  was  fully  performed 
•on  ode  side.     Johnston,  the  husband,  actually  did  all  that  he 
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promised  to  do.  He  let  Gilmore  get  possession  of  the  land 
and  ne^proes  in  the  manner  in  which  it  was  agreed  he  should 
get  possession  of  them.  He  did  not  object  to  Gilmore's  get- 
ting that  possession  at  nominal  prices.  In  addition  to  this,  he 
supplied  Gilmore  with  other  means,  ta  be  applied  to  the  pnr- 
poses  of  the  agreement,  from  which  Qilmore  "realized"  over 
three  thousand  dollars. 

And  the  agreement  was  partly  performed  on  the  other  side. 
Cfilmore  attended  the  Sheriflf 's  sale — ^bid  in  the  property ;  told 

•  the  by-standers  that  he^  was  buying  it"  in  for  Mrs.  Johnston  and 
her  children. 

Aftcr^vards,  he  sold  the  land,  having  previously  worked  it 
and  the  negroes.     He  also  hired  out  the  negroes; 

He  also  took  from  Johnston  other  means,  to  be  applied  to 
the  payment  of  the  debts.  From  these  he  realized  over  ^3.000; 
He  realized  from  the  land  over  $1,000.  From  these  two  sources, 
therefore,  he  realized  money  enough  to  pay  ofi"  the  debts.— 
j^othing,  therefore,  was  left  for  him  to  do,  under  the  agreement, 
except  merely  to  apply  money  which  he  had  in  hand  to  the 
payment  of  the  debts,  if  already  he  had  not  paid,  them,  and 

'  then  to  deliver  the  rest  of  the  property^  with  a  proper  convey- 
ance, to  a  trustee,  for  Mrs.  Johnston  and  her  children*  Little, 
therefore,  was  wanting  to  a  full  performance  of  the  whole 
agreement. 

After  the  performance  of  5?o  much  of  the  agreement  as  this, 
if  the  Statute  should  allow  Gilmore  to  refuse  to  perform  the 
rest,  it  would  allow  him  to  be  guilty  of  a  fraud — a  fraud  by 
which  ho  would  acquire  many  thousands  of  dolhu-s'  worth  of 
property,  without  having  paid  anything  for  it.  The  Statute, 
hpwever,  was  made  to  prevent  fraud ;  and,  therefore,  it  wiD 
not,  in  such  a  case,  allow  a  refusal  to  perform. 

There  is,  therefore,  notwithstanding  the  Statute  of  Frauds, 
equity  in  the  bill. 

This  equity  is  not  affected  by  the  release  wliich  Johnston,  the 
husband,  executed  to  Gilmore.  The  rights  of  tlie  complainuitS^ 
Mrs..  Johnston  and  her  children,  had  vested,  before  that  rdetie 


0war«BTrB,  January  tseeu,  A4,   >  ctt 

W.  J.  Rush  and  Wife  m.  Shcnr«od<7.  KUidfey. 

was  made,  and  those  rights  eould  not  be  divested  by  the  act  of 
Johnston,  the  husband,  a  stranger.  '- 

The  demurrer,  therefore,  as  far  as  it  is  founded  upon  tl^e 
ground  of  a  Court  of  Equity,  was  properly  over-ruled. 

2.  Should  John.iton  have  been  a  party  to  the  bill  ? 
-  It  was  a  part  of  the  agreement  that  his  debts  were  to  be  paid 
Befori?  the  property  should  be  conveyed,  in  trust,  for  his  wife 
and  children.  It  is  not  certain,  from  what  appears  on  the  bill, 
whether  tliat  has  been  done  or  not.  If  it  has  not  been  done, 
"he  has  the  right  to  object  to  the  making  of  the  conveyance,  un-l 
til  it  shall  have  been  done. 

[2.]  It  is  safest,  therefore,  that  he  should  be  a  party  to  the 
bill,  unless  the  complainants  can  amend  it,  by  alleging  what 
'will  show  that  be  no  longer  can  have  any  interest  in  the  prop- 
Cfrty.  As  the  bill  stands,  he  ought  to  be  a  party  to  it.  lie 
,  must,  therefore,  be  made  one,  or  the  bill  must  be  so  amended 
as  to  show  that,  he  has  no  interest  in  being  such  a  party. 

On  this  point,  therefore,  the  judgment  of  the  Court  below  is 
•reversed ;  on  the  other,  it  is  aflBrmed. 


No.  86. — Wm.  J.  Bush  and  Wife,  plaiptiflfe  in  error,  vs.  Sher- 
wood C.  LiNDSEY,  defendant  in  error. 

[l,'\  The  husband,  whose  wife,  at  the  time  of  marriage,  is  a  minor,  may  6ue 
for  her  land  at  anjr  time  within  three  years,  next  after  her  arrival  at  the 

.  -  age  of  twenty-one  years. 

[2.]  Tf)  at  the  time  of  marriage,  the  husband  is  also  an  infant,  the  Statute  of 
Limitations  does  not  operate  at  all,  until  he  becomes  twenty -one — ^when  he 
becomes  twenty-one,  it  so  operates  that  he  still  has,  within  whiih  to  sue,  'H 
period  of  time  equal  to  the  period  which  his  wife  had  when  he  married  her. 

Ejectment,    in  Muscogee    Superior  Court.    Tried  before 
Judge  IVERSON,  Blay  Tekm,  1853. 
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In  1834,  a  gniiit  issued  to  Eliza  Ann  Hays  to  a  tract  of 
land.  In  1841  s1it>  mariod  Wm.  J.  Bush,  being  still  a  minor — 
she  arrived  at  ago  in  1847.  Bush  and  Wife  commenced  suit 
against  Llndr.i'v  ffV/  thi^;  trjict  of  land  in  1847.  Tlio  defeudnut 
relied  on  the  Siistuto  of  LimitiLtious. 

The  Court  fli::r;jrcfl  tlio  Jury,  that  if  they  believed  that'^BusL 
and  Wift'  wor^.^mnniod  in  1841,  and  the  defendant  was  then  in 
possession  of  \]w  Irad ;  and  that  Bush  pei-uiittcd  three  years  to 
elapt>e.  aftoi'  his  in tcr-iuarriage,  before  the  institution  of  suitfoi' 
the  land,  the  plaintl.Ts  wi'vc  barred  by  the  Statute  of  Limitn* 
tions. 

To  this  diargo,  plaiiitlfT^  excepted. 

The  plaintiffs  voquostcd  the  Court  to  charge,  that  if  they  be- 
lieved th;)t  Mis.  l>!i;h  was  a  minor  at  the  time  of  her  marriage, 
and  did  n-)t  arrivt^  at  age  until  1847,  that  suit  might  be  com- 
menced in  her  ri;^ht,  at  any  time  within  three  years  after  her 
arrival  at  ;igL».  The  Court  refused  so  to  charge,  and  plaintiffit 
excepted. 

Plaintiffs  furtlier  re«iuostod  the  Court  to  charge,  that  if  they 
believed  Mrs.  Bnsli  was  a  minor  at  the  time  of  her  marriage, 
and  that  si'Vtm  years  had  not  elapsed  since  the  date  of  that 
marriage,  the  plnintiff's  rii|;ht  of  action  wa,^  not  barred. 

The  Court  refused  so  to  charge,  and  plaintiffs  excepted. 

Upon  those  several  exceptions,  error  has  been  assigned. 

Jonxsox  Sz  PATTiTiSON,  for  plaintiffs  in  error. 

DouGiiEHTY,  for  defendant  in  error. 

Bi/  the  Court. — Bkxxino,  J.,  delivering  the  opinion. 

What  is  the  effect  of  marriage,  upon  the  rights  of  a  female 
iKiinoi*,  under  the  Statutes  of  Limitation,  for  the  recovery  of  land? 

1.  Where  she  marries  an  adult? 

2.  Where  she  mames  a  minor  ? 

Answers  to  these  two  questions  will  dispose  of  the  three  ex- 
cept ions  contained  in  the  bill  of  exceptions.  - 
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1.  What  is  the  pffcct  of  inurria^^c,  where  the  marriage  i»  to 
an  Ailult  ? 

Bv  a  Statute  of  17«&,  (/V.  /)?V/.  I'li'i)  it  w  declared  "  tliatin 
cafles  of  mtov-marriago  rtince  tht-  22d  day  of  February,  1785, 
the  roiil  estate  belonging  tu  the  wife  nhall  become  vented  in, 
and  pa:<d  to  the  husband,  in  the  same  manner  as  personal  pm- 
perty  doth." 

By  the  expre^^sion  '  perstonal  property*  i^  meant,  it  is  to  be 
piosumcd,  the  lurge.'it  class  of  things,  perHonal — that  clai48  is 
chattels  p»»rsonal,  in  posneseiion. 

*'  Marriiige  is  an  absolute  gift  (to  the  husband)  of  all  chattels^ 
personal,  in  possession  (of  the  wife)  in  her  own  riglit,  whether 
'  the  husband  survive  the  wife  or  no."  (CV).  Lift  3;")!  A.  fbid 
800  a.     2  Black.  Com.  4;J8.) 

Theroft»re,  in  cases  of  inter-marriage  since  the  22d  Feb.  1785, 
tilt:  real  e.-^tate  of  the  wife  is  given,  absolutely,  to  the  husband. 
It  is  not  intentied,  however,  to  say  that  the  real  estate  is  so  giv- 
.  en  as  to  aft'eet  the  wife's  dower. 

By  this  Act  of  1789,  we  may  therefore  say,  that  in  general, 
on  marriage,  tb.o  hiLshnnd  steps  into  the  place  of  the  wife,  with 
respect  to  her  real  estate — that  he  acquires  all  the  rights  which 
she  before  had  had. 

What,  then,  before  marriage,  are  the  woman's  rights  under 
the  Statutes  of  Limitations,    in  cases  in  which  she  is  a  minor? 

She  may,  notwithstanding  seven  years  within  which  she 
might  have  sued  have  expired,  still  sue  "  so  as"  she  does  it 
within  three  years  next  afior  her  "full  age."  {Prince  Dfff. 
673 '4.) 

V/hat  she  may  do  before  marriage,  we  have  seen  the  man 
may  do  after  marriage. 

[1.]  The  husband,  therefore,  may  sue  for  his  minor  wife's 

land  at  any  time  within  three  years  next,  after  her  arrival  at 

the  age  of  twenty-one  years.     These  three  years  he  has,  wheth- 

.  er  at  the  time  of  the  marriage,  he  is  himself  an  adult  or  a 

minor. 

But  if,  at  that  time,  he  is  a  minor,  he  has  these  three  yeai^r* 
and  more  bcaitlcs.  The  iidditional  period  i*-  given  him  l-y  the 
rot.  xw.   *T 
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Act  of  1817,  amendatory  of  the  Statute  of  Limitations. — 
{Pr.  Dig.  r>78.) 

That  Act  <leclares,  that  no  Court  before  which  the  Statute 
of  Limitations  may  bo  relied  on,  shall  be  permitted  to  construe 
it  against  idiots,  lunatics  or  infants^  as  it  had  heretofore  been 
construed,  but  that  the  Statute,  when  it  has  commenced  run- 
ning, shall  not  so  operate  as  to  defeat  the  int^re?t  acquired  by 
idiots,  lunatics  or  infant^^,  after  its  commencement ;  but  that  it** 
operation  shall  cease  until  the  disability  shall  be  removed,  or 
the  arrival  of  the  infant  at  the  age  of  twenty-one  years. 

According  to  this  Act,  the  "  interest  acquired  by  infants", 
after  the  Statute  has  commenced  running  against  that  inter- 
est, is  not  to  be  defeated  by  the  Statute  of  liimitations ;  but 
the  operation  of  that  Statute  against  the  interest,  is  to  cease 
from  the  moment  of  the  acquisition  of  the  "  interest*',  and 
not  re-commence  until  the  "  infants"  become  twenty-one  years 
old. 

Now,  when  a  peinson,  whether  adult  or  infant,  marries  a  wo- 
man, he,  as  we  have  seen,  acquires  by  the  marriage,  all  her 
rights  in  her  lands.  Tf,  therefore,  she  has  a  right  (or  *'  inter- 
est*') against  which  the  Statute  of  Limitations  is  running,  he 
acquires  that ;  and  so,  in  such  case,  ho  acquires  an  '*  interest" 
after  the  commencement  of  the  running  of  the  Statute  against 
it.  If,  therefore,  he  is  an  infant,  the  Statute  ceases  to  operate 
on  the  interest  so  acquired,  and  does  not  re-commence  to  oper- 
ate on  it,  until  he  arrives  at  the  age  of  twenty-one  years. 

[2,]  In  such  a  case,  the  Stntute  ceasing  to  operate  at  all,  un- 
til the  infant  becomes  twenty-one  years  old,  on  his  reaching 
that  point,  he  8till  has  as  much  time  within  which  to  sue,  as 
his  wife  had  when  ho  married  her. 

This  effect  is  produced  by  the  Act  of  1817. 

It  is  not  clear  that  this  last  point  is  properly  before  this 
Court  for  decision.  The  evidence  in  the  case,  does  not  show 
the  husband,  Wm.  J.  Bush,  to  have  been  a  minor  at  the  time 
of  the  marriage.  It  seems  to  be  assumed,  however,  in  tbe 
charge  of  the  Court,  that  he  was. 

The  conclusions  to  which  we  are  brought,  arc,  that  the  Oonrt 
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erred  in  refusing  to  charge,  that  '*  if  Mrs.  Bush  was  a  minor 
at  the  time  of  her  marriage,  antl  did  not  arrive  at  age  until 
1847,  suit  mi^ht  he  commenced  in  her  right,  at  any  time  within 
three  years  after  her  arrival  at  age'*.  And  in  charging  that 
if  Bush  and  v.ifc  were  married  in  1841,  and  the  defendant 
ma  then  in  possession,  and  Bush  permitted  three  years  after 
his  marriage  to  elapse  l)efon>  he  sued  for  the  land,  the  suit 
was  barred ;  and  that  there  ought,  therefore,  to  be  a  new  trial. 
And  that  as  to  tlie  otiior  decision  of  the  Court,  which  was 
excepted  to,  the  Court  did  not  err. 


No.  87. — S.  ij,  Beckwtth  and  another,  plaintiffs  in  ern»r,  vi. 
Carlkton  &  Co.  defendants. 

[L]  Where  the  writ  is  on  two  promissory  iiotea.  iiiid  the  verdii.t  is  for  the 

aggregate  amount  of  th(;  principal,  with  intcredt,  it  is  sufiicicntlj  certain. 
[2.]  In  order  to  <*hargc  the  iudorser  of  a  note,  payable  at  the  agency  of  ono 

of  the  rhartcrtMl  BankF  of  Ihi^s  State,  n  demand  of  the  maker  and  notice 

to  the  indorser,  are  necessary. 
.[3.]  The  maker  and  indorscr  of  a  note,  payable  at  one  of  the  Banks  of  this 

State,  cannot  he  sued  together  in  the  .«anie  action. 

Complaint  in  Muscogee  Superior  Court.  Tried  at  May 
Term,  1853,  before  Jud^e  Iverson. 

Samuel  G.  Beckwith,  as  maker,  and  Edward  T.  Taylor,  as 
indorser  of  two  promissory  notes,  were  sued  under  the  form 
prescribed  in  the  Act  of  1847,  in  the  same  action.  The  notes 
were  made  payable  at  the  Agency  of  the  Mechanic's  Bank  at 
Columbus.  The  writ  did  not  aver  any  demand,  protest  or  no- 
tice. On  the  trial,  the  defendants  demurred  to  the  action  for 
mis-joinder.  The  Court  over-ruled  the  demurrer,  and  defend- 
ants excepted. 

To  the  notes  being  placed  in  evidence,  the  indorser  objected ; 
which  being  oyermled,  he  excepted. 
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To  O.iv  proof  of  il  em  and,  }»rol(>t  ami  notic«\  tletVr.'l!i»t>  »•> 
jected,  which  boinjr  ovcr-rulcrl,  thoy  excepted. 

Tho  Jury  returned  the  foUowiiicr  verdict :  "  Wr,  thr*  Jury, 
find  for  the  plaintiff'  the  sum  of  cloven  hundred  and  fourt^nn 
dollars  and  four  cents,  with  interest  and  cost  of  i-uM,  six  itol- 
lars  i)rote5»t  fee,  and  five  dollars  and  fifty  cents  exchm^p  ". — 
To  the  reception  nf  tliis  verdict,  the  defendants  ob^.tTpd  for 
uncertainty.  The  Court  over-ruled  the  objection  arid  defend- 
ants excepted. 

J^pon  thew*  soveial  exceptions,  error  has  been  assigned. 

Johnson  k  Pattkuson,  for  i»laiutiff  in  error. 

II.  llOLT,  for  d(?fendant  in  error. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

A  ^' complain f'  was  filed  under  the  Short  Form^  Act.  in 
Muscogee  Superior  Court,  at  the  instance  of  Carlet(»ii  i*:  C>.  on 
two  promissory  notes,  against  Samuel  Beckwith,  as  maker,  a-id 
Edward  Taylor  as  indorser,  amounting,  together,  to  eleven  hun* 
dred  and  fourteen  dollnrs  and  four  cents.  The  notes  were  to 
be  paid  at  the  agency  of  the  Mechanic's  Bank  at  Columbus. 
(>n  the  trial,  when  the  declaration  was  i^ead,  it  was  demurred 
to,  on  the  ground  of  the  mis-joinder  of  improper  di;ft'niiant3. 
The  Court  over-ruled  the  objection,  and  the  defendants'  counsel 
excepted. 

When  the  notes  were  tendered  in  evidence,  the  di'fenniints, 
severally,  objected  to  their  being  read  to  the  Jury.  I  am  not 
able  to  comprehend,  very  clearly,  on  what  ground  the  maker 
objected  ;  but  the  objection,  on  the  part  of  the  in^lorscr,  wsw, 
that  this  being  bankable  paper,  in  contemplation  of  our  Law, 
»  demand  on  the  maker  and  notice  to  the  indorser,  were  neces- 
sary, in  order  to  charge  the  indorser ;  and  that  there  was  no 
averment  in  the  writ,  which  authorized  this  proof  to  be  admit- 
,    ted. 

The  Court  o^<:r-rulod  the  ohjecrion  and  allowecl  the  notes  t«> 
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he  read,  and  proof  also  to  bo  fnade,  of  tho  presentation  of  the 
notes  to  the  mukor — his  refusal  to  })ay,  ami  notice  thereof  to 
tbe  indorser :  and  tft  this  ruling,  defendants'  counsel  excepted. 

When  the  Jury  came  into  Court  to  deliver  their  verdict,  de- 
fendants' counsel  objected  to  its  being  received  and  recorded^ 
on  account  of  itH  uncertainty.  It  found  eleven  hundred  and 
fourteen  dollara  and  four  cents  for  the  plaintiff,  with  interest 
and  cost.  This  objection  was  over-ruled  ;  and  thereupon,  de- 
fendant's counsel  excepted. 

.  For  tho  sake  of  convenience,  1  shall  reverse  the  order  in 
irfiich  the  ezceptioDB  stand  upon  the  record,  and  dispose  of  the 
]ABt  first. 

[1.]  Was  the  Jefect  in  the  verdict  fatal?  We  think  not. 
It  has  received  the  sanction  of  all  the  Courts  in  the  State,  for 
more  than  fifty  years,  and  we  are  not  aware  of  any  inconveni- 
ence it  has  occasioned.  Instead  of  returning  an  aggregate 
amount  of  damages,  including  both  principal  and  interest,  our 
Statute  requires  that  these  items  should  be  kept  separate ;  and 
hence,  no  doubt,  the  origin  of  this  form  of  verdict :  That  is 
certain  which  can  be  made  so.  And  the  Court  could,  without 
any  difficulty,  award  a  judgment  upon  this  verdict.  The  Jury 
have  found  the  exact  sum  of  the  two  notes,  with  interest  there- 
on ;  meaning,  thereby,  of  course,  from  the  time  when  they  re- 
apectively  became  due.  We  must  decline  to  over-turn  this 
time- honored  practice. 

[2.]  This  being  bank  paper,  although  payable  at  an  agency, 
we  agree  with  counsel  for  the  defendants,  that  demand  and  no- 
tice are  necessary.  We  hold,  however,  in  conformity  with  the 
construction  put  upon  tho  Act  of  1847,  in  Cameron  vb.  Moore 
md  Wife,  (10  Ga.  li.  368);  and  ffotchkisa  vs.  Newton,  {lb. 
560,)  that  this  proof  could  bo  made,  notwithstanding  the  omis- 
sion of  any  allegation  to  that  effect,  in  the  complaint. 

[8.]  But  could  the  maker  and  indorser  of  these  bankable 
notes,  be  sued  together  in  the  same  writ  ?  It  is  conceded  that 
Uiis  oonld  not  be  done  at  Common  Law.  We  are  aware  of  no 
State  Statute  which  would  authorize  it  to  he  done.  Upon  or- 
dinary proraissory  notes,  the  maker  and  indorser  may  he  joined 
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in  the  same  action,  under  the  Act  of  1826.  But  this  descrip- 
tion of  contract  is  expressly  excej)ted  from  the  operation  of  tliJB 
Act ;  and  there  is  nothing  in  the  Act  of  1847,  which  affords 
any  wanant  for  such  a  proceeding.  Indeed,  whenever  demand 
and  notice  are  necessary  to  charge  the  indorser,  it  would  be 
rather  anomalous  to  include  him  in  the  same  declaration  with 
the  maker  of  the  note.  At  any  rate,  we  feel  no  disposition  to 
anticipate  the  Legislature,  by  the  establishment  of  such  a  prac- 
tice. 

Consequently,-  upon  this  ground,  the  judgment  below  mutt 
be  reversed,  and  a  non-suit  ordered,  provided  there  be  no  pow^ 
er  given,  under  any  of  the  English  Statutes  of  Jeofails^  or  of  our 
own,  which  are  much  broader,  to  amend  the  complaint,  by  stri- 
king out  either  one  of  the  defendants,  and  allowing  it  to  stand, 
as  to  the  other. 


No.  88. — Jamks  N.  Bktiuxe  k  Axn  E.  McDougald,  Ad- 
ministratrix, &c.,  plaintiffs  in  error,  vs,  II.  &  G;  Barker,  for 
the  use,  kc.^  defendants  in  error. 

[1.]  Where  a  claim  ease  is  on  the  appeal,  and  claimants  propo.-e  to  withdr&v 
their  claim,  and  have  an  entry  made  accordingly,  and  plaintlfft!  in  execu- 
tion refuse  to  allow  the  claim  dismi.ssed,  and  the  caac  remains  pending  oo 
the  appeal,  the  latter  cannot,  at  a  subsequent  term,  take  an  order  dismiBK 
ing  said  claim,  against  the  will  of  the  claimants. 

Claim,  &c.,  in  Muscogee  Superior  Court,  July  Terna,  1858- 
Tried  before  Judge  Iversok. 

The  following  proceedings  were  had  in  this  cause : 
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Jnmcfl  K  Bethune  k  Add  E.  McDouitaM.  kc,  im.  R.  k  G.  'Rarket'.  kc 

R.  k  Cr.  Barker,  plaintiffs  in  fi.  fa. 

vs. 
MuoHE  k  Takvkii,  (Icfcnilunt,  and 

James  X.  Bitiunk  and 
AxN  E.  IMcDoiMJALn,  Aclm'x,  &f\, 
ClaimiintH. 


Olninu  jJV. 


"  It  appearing  to  the  Court,  that  there  has  })ecn  a  verdict 
rf  condemnatioi)  of  the  property  linied  on  in  tlie  nhove  case, 
from  which  an  uppeni  vrm  entered  hy  the  ciaimants;  and  it  ap- 
]Miarin^  further,  that  the  claim  in  said  ca:^eha3  )»ecn  witlidrawn 
by  the  claimants,  and  the  ]>laintifls  in  ii.  frr.  now  in  Court,  of- 
ferlDg  to  relinquish  his  right  to  damage:*,  on  account  of  fia\d 
elaim  and  appttal,  provided  »aid  appeal  he  now  dii^miiised: 
It  ia  therefore  ordered^  that  the  claimants  show  cause  why 
teid  appeal  should  not  he  dismissed". 

The  cause  shown  was,  that  the  claimants  had  attempted  to 
withdraw  their  claim,  and  supposing  it  withdra\^n,  Bethune 
liad  entered  another  cl.aim  to  the  property,  which  second  claim 
had  been  dismissed  by  the  Court,  on  the  ground  that  the  first 
clafan  was  still  pending.  Farther,  that  Daniel  McDougald, 
one  of  the  claimants,  was  dead,  and  his  death  suggested  of  re^ 
eord,  at  November  Term,  1852 :  and  that  Ann  E.  ^^IcDougald, 
administratrix,  had  never  been  made  a  party :  nor  was  she 
served  with  a  copy  of  the  above  Rule. 

The  Court  granted  the  order,  dismissing  the  claim  ;  and  this 
decision  is  assigned  as  error. 

.  Devon  k  Bethune,  for  plaintiffs  in  error. 

Williams,  for  defendant  in  en-or. 

By  the  CWr^.— SxARXEr^,  J.,  delivering  tlic  opinion. 

[1.]  This  case  turns  entirely  upon  the  question,  whether  or 
not  tluB  claim,  entered  by  McDougald  k  Bethune,  had  been 
Urithdrawn. 

On  the  16th  of  May,  1849,  an  entry  was  made  to  this  ef- 
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.iaineti  N.  Kwhiinc  &  Ann  K.  Mi-r>uupili1.&^e.,rt.  K.  &  G.  B:irker,  &v. 

feet,  upon  the  records  of  the  Oouit  helow.  And  this  entry 
would  he  coucliisivo,  wore  it  not  that  it  is  contradicted  hy  other 
portions  of  the  record. 

In  the  .'•as?  of  Attawtvi  vif,  Jh/er^  (8  Oa.  184,)  it  was  de- 
cided hy  this  Court,  th.it  in  :i  claim  ease,  after  a  verdict  in  fa^ 
vor  of  phiintiffs,  and  on  appeal,  the  claim  eould  not  l)e  dismiss- 
ed by  the  claimants,  without  the  consent  of  the  opposite  party. 
The  plaintiff's  seem  not  to  have  consented  to  the  dismiasal  of 
this  claim,  and  in  vii^w  of  the  above  decision,  the  parties  seem 
to  have  taken  it  for  jiranted^  that  this  entry,  nnide  in  Maj, 
184^*,  did  not  have  the  eiTeot  of  withdrawing  or  dismissing  the 
case ;  but  that  tlie  same  was  still  pending.  The  record  shows 
that  they  continued  so  to  treat  it ;  and  its  pendancy  is  express- 
ly stated  in  the  2d  and  oth  exceptions,  as  they  are  found  in 
the  bill  of  exceptions.  It  is  there  stated,  that  by  the  adjndi- 
cation  of  the  Court  below,  the  case  was  still  considered  as 
pending;  and  his  Honor,  the  presiding  Judge,  certifies  thit 
what  is  there  stated,  is  tnie  and  conisistent  with  what  transpired 
hefoie  bin].  Besides,  the  very  order  of  dismissal  which  brings 
this  case  here,  shows  that  the  claim  was  then  pending.  If  it 
were  not,  why  the  necessity  for  the  order  dismissing  it  ? 

We  nmst,  therefore,  take  it  for  granted,  that  the  claim  wis 
still  in  Court,  when  this  order  was  passed.  If  so,  it  coiild  only 
be  there,  as  is  obvioiw  from  what  has  been  shown,  by  the  plain- 
tiffs' refusing  to  the  claimants  the  privilege  of  withdrawing  the 
same.  They  should  not,  now^  after  they  have  thus  refused  lo  the 
claimants  this  privilege  of  dismissing,  be  allowed  •*  to  play 
fast  and  loose"  with  them,  by  insisting  that  they  shall  dismiss, 
when  they  are  not  willing  to  do  so,  but  profess  to  desire  a  iriaL 

Being  slill  in  Court,  the  claimants  were  entitled  to  have  the 
case  tried,  if  they  insisted  on  it. 

We  desire  to  be  imderstood  as  saying,  that  these  views  ire 
based  upon  tlie  record,  as  it  htk^  been  sent  to  us,  so  far  as  we 
can  judge  from  statements  out  of  the  record.  If  it  had  besB 
diflVrently  m-i-lf   up.    orh- r    vie^vs    ml;rUt    po.vihly  have 
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Wc  should  add,  that  if  the  case  was  pending  in  the  Coart  be- 
low, as  it  is  shown  to  have  been,  the  death  of  McDougald  pre- 
sented an  obstacle  to  the  action  which  wtus  taken. 

Judgment  reversed. 


No.  89. — James  Bond,  plaintiff  in  error,  v«.  William  Carter, 
defendant  in  error. 

[1.3  Agcacral  rcIoa.se  of  all  a(.>tion».  &c.  sufficient  to  m:ikc  one  competmt  »^ 
a  witness. 

j[2.]  Either  party  may  read  tlie  examination  of  witness*.?;  taken  on  intcrrogji- 
tories. 

Assumpsit,  &c.  in  Stewart  Superior  Court.  Tried  before 
Judge  IvERSON,  October  Term,  1853. 

James  Bond  brought  suit  ngainst  William  Carter,  as  the  sm- 
viving  partner  of  Beall  &  Carter,  upon  a  promissory  note  made 
by  the  firm  and  endorsed  by  Jeremiah  Beall.  Upon  the  trial, 
plaintiff  offered,  in  evidence,  the  depositions  of  the  indorser. 
taken  under  a  commission  sued  out  by  himself,  and  the  fol- 
lowing-release to  the  witness,  to  relieve  him  from  the  objection 
of  interest : 

GsoKGiA,  Baker  County: 

•  Enow  all  men  by  these  presents,  that  I,  James  Bond,  of  Ba- 
ker County,  for  and  in  consideration  of  five  doUars  in  hand  paid, 
kave  remised,  released  and  forever  discharged,  and  by  thesis 
iNfeaents,  for  me,  my  heirs,  executors  and  administrators,  remise, 
nlease  aiid  forever  discharge  Jeremiah  Beall,  his  heirs,  execu- 
Itfn  and  administrators,  of  and  from  all  and  all  manner  of  ac- 
tion, or  cause  of  action,  suits,  debts,  dues,  claims  and  demands.) 
whatever,  in  Law  or  Ei^uity,  on  whatever  account,  which,  against 
voii.  vv.  88 
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Juiucj*  ISond  tv.  Williain  Carter. 

the  tMiid  Jeremiah  BealU  1  have  ever  had,  or  may  have,  or 
•  which  I,  my  executors  or  administrators,  hereafter  can,  shall 
or  may  have,  for,  upon  or  by  reason  of  any  matter,  cause  or 
thing,  whatever,  from  the  beginning  of  tlie  world,  to  the  date 
of  these  presents.  In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  the  10th  day  of  February,  ISol. 
In  presence  of —       ) 

Wni.  W.  Cheever,         (Signe^l.)    JAIIES  BOND,  [^eal.] 

R.  K.  nines,  Jr.    j 

Defendant's  counsel  objected  to  the  depositions  and  release, 
upon  the  ground  that  the  release  was  "  too  general,  and  there- 
fore null  and  void."  The  Court  sustained  the  objection,  and 
•this  decision  is  nssigned  as  error. 

Plaintiflf' s  counsel  then  offered,  in  evidence,  depositions  of  the 
same  witness,  taken  under  u  commission  sued  out  at  the  in- 
stance of  the  defendant.  The  Court,  upon  objection,  rejected 
the  testimony,  and  this  decision  is  assigned  as  error. 

Other  exceptions  were  filed  in  the  Court  below,  but  error  has 
been  assigned,  in  this  Court,  on  the  above  grounds,  only. 

J.  II.  Clauk,  for  plaintiff  in  errur 

Wklbokn,  for  defendant  in  error. 

Bif  the  Court, — Bkxxini;.  J.,  delivering  the  opinion, 

[1.]  "  A  general  release  of  all  actions  and  causes  of  action, 
for  any  matter  or  thing  which  has  happened  previous  to  the 
date  of  the  release,  will  discharge  the  witness  from  all  liability 
consequent  ujwn  the  event  of  a  suit  then  existing/'  (1  Green. 
JSv.  §426.     Coke  Litt,  'I'M.  a,) 

The  release,  therefore,  in  this  case,  was  such  as  to  make  the 
person  released,  Beall,  competent  as  a  witness  for  the  pLuntiff 
in  error,  on  the  trial  in  the  Court  below. 

[2.]  Tlic  examinations  of  witnesses  on  interrogatories,  aieto 
be  read  at  the  trial,  ou  motion  of  either  party,  (t/ud.  Aei  af 
179f>,  I'v.  Diij.  425.) 
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William  Pem-  vt.  liittt  *  Banks. 

The  plaintiff  in  error  luul  the  right,  therefore,  on  the  trial  m 
tli(e  Court  below,  to  read  the  examination  of  Beall  on  interrog- 
atories, propounded  to  him  by  the  defendant  in  error. 

In  both  of  the  decisions  cxceptefl  to,  therefore,  the  Court 
bolow  erreil.     There  should,  conseriuently,  be  a  new  trial. 


Hq.  90.— WiLUAM  Perky,  plaintiff  in  error,  cs.  BcTT  A 
Banks,  defendants  in  error. 

[U]  When  the  ii^eiie  in  uiie  of  yarlHuahi^,  anil  a  wiiucas  j^m  liccn  aaked 
wbetbcr  0.  P.  T.  iKul  not  s<'Il  j^otvls  in  thf.»  coin-ern,  for  i-ash  and  u|>oii  crvtd^ 
it,  to  create  the  presuiuptiuu  tliiit  he  was  a  proprietor,  inquiry  may  bcmiMto 
of  the  witnosa,  when  cross-examined,  whcTher  it  is  not  custouiary  for  cUrhij 

'   as  well  OS  principah,  to  sell  goods  in  tiiis  way. 

[2.]  Upon  a  motion  ibr  a  non-suit,  on  the  ;^ound  thattiie  tcrstimony  does  not  > 
support  the  action,  it  is  no  violation  of  the  Act  of  1850,  which  inhibits  the 
Judge  from  expreisslni.;  hi*;  opinion  upon  ihc  fa(-t-«,tothe  Jury,  to  nay  wheth-  , 
er  the  proof  1§  or  is  not  suffi^Ifnt  to  maintain  the  ?uit. 

[3,]  If  three  per««ons  ajrreo  to  eel!  Roods,  two  of  them  contributing  $3,000  »- 
piece,  and  the  other  rendering;  h:«  personal  services,  the  profits  to  bceqoal^ 
ly  divided,  after  the  paynieut  of  dcUs  and  expenses,  and  with  no  Btipula- 
tioD  as  to  losses — wheUter  tliis  constitutes  them  partners  or  not,  as  be- 
tween themselves,  it  does  as\o  third  persons. 

f4.]  Refinement  in  many  of  tlio  modf-sii  e.i?cp,  Knglish  und  American,  as  to 

'  -what  undertakings  amount,  to  a  partnership,  too  phadowy ;  Courts  would 
•  do  well  to  revert  to  first  principles,  and  not.  take  leave,  ultopethef ,  of  cob—  "^ 
mou  sense,  as  it  rcspwts  these  matters. 

[j.]  One  partner  cannot  appropriat*:  tiu:  partnershi])  effects,  Lu  payment  of  his 
'  individual  debt;  still,  he  may,  in  f^titi^erance  of  the  joint  business,  agroe 
"wijth  a  hotel-keeper,  that  provided  iie  will  deal  with  the  coiiceru,  that  his 
'Account  shall  be  settled  by  the  board  of  ♦he  partners  or  their  CHerk.^,  and 
.the  conirartwill  lie  binding  on  tlief.ru. 

[ti.]  Kntries  on  tho  Arm-books,  are  cvidenv.-o  a^aian  the  tirm,  as  all  the  mem- 
ben  arc  picsumed  to  l)e  cognizant  of  ttuch  eutriee. 

tT.J  The  sctllemeiit,  m  iili  the  firm  etiectjs,  of  tlic  private  debt  of  one  of  the 
pi;rtncr?,  will  biiul  the  firm,  if  oubfc-0'!'.ieiiily  ratified  by  lioquiesccnce,  with 
rtlfhll  knowlcdg'.*  of  iho  tactJ?. 
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Willifun  Perry  vf.  Butt  k  Baalu. 

Complaint,  in  Muscogee  Superior  Court  Tried  before 
Judge  IvERSONy  August  Term,  1853. 

Butt  &  Banks  sued  William  Perry,  on  a  promissory  notey 
for  $419.  The  defendant  pleaded,  as  a  set-off,  an  ac- 
count for  the  board  of  Oliver  P.  Tillinghast,  alleging  that  he 
was  a  partner  of  the  firm  of  Butt  &  Banks.  Much  evidence 
was  introduced  upon  the  question  of  partnership,  and  some  ev- 
idence to  show  that  the  firm  had  previously  acquiesced  in  an 
^igreement  between  Tillinghast  and  Perry,  that  such  set-off 
should  be  allowed.  In  the  course  of  the  investigation,  plain- 
tiff's counsel  asked  a  witness  *'*'  if  it  was  not  customary  for 
clerks  to  sell  goods  for  cash  and  on  a  credit"  ?  Defendant*! 
counsel  objected  to  the  question,  which  being  over-ruled,  he  ex- 
cepted. 

The  Court,  among  other  things,  charged  the  Jury  that  ^^the 
question  of  partnership  did  not  affect  the  case,  as  the  co-part* 
nership  concern  were  not  liable  for  the  individual  debt  of  one 
member".     To  which  charge  defendant  excepted. 

The  Court  charged,  farther,  that  it  was  not  important  whethr 
er  there  was  a  partnership,  unless  there  was  proof  that  the< 
eem  had  agreed  to  pay  the  debt  of  Tillinghast,  or  bad, 
being  informed,  or  had  knowledge  of  the  fact,  acquiesced  in  tlie 
arrangement  made  by  him  and  Perry.  .  To  this  charge  defend- 
ant excepted. 

Defendant's  counsel  requested   the  Court  to  charge — ^that' 
^f  the  Jury  should  believe,  from  the  evidence,  that  Tillinghart 
was  a  member  of  the  firm,  that  the  plaintiffs  could  not  recow. 
The  Court  declined  so  to  charge,  and  defendant  excepted. 

Defendant's  counsel,  while  plaintiff's  counsel  were  making 
the  concluding  argument,  moved  for  a  non-suit,  on  the  groun4 
of  the  non-joinder  of  Tillinghast,  as  a  partner.  The  Court  re- 
fused the  motion,  and  said  in  the  hearing  of  the  Jury,  that  said- 
motion  came  too  late — that  if  made  at  all,  it  should  have  been 
made  before  the  case  was  submitted  and  argued  to  the  Juiy; 
but  that  as  defendant's  counsel  insisted  on  his  motion,  and  ^ 
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existence  of  the  partnership  was  left  to  the  Court,  he  wouli 
<lecide  that  the  evidence  did  not  establish  a  partnership,  and 
a¥er-raled  the  motion  on  that  ground  also.  To  all  of  which, 
disfendant's  counsel  excepted. 

Upon  these  several  epcceptions,  eiTor  has  been  assigned. 

Johnson  &  Patterson,  for  pkiintiff  in  error. 

IDouGUEiiTT,  for  defendant  in  error. 

'  Sy  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

Suit  was  brought  in  Muscogee  county,  by  John  H.  Butt  and 
Willis  Banks,  merchants  and  partners  doing  business  under  the 
fim  name  of  Butt  Sc  Banks,  against  William  Perry,  on  a  note 

of  hand  for  9419,  VoV 

[1.]  On  the  trial,  the  plaintiffs  read  the  note  and  there  closed 
their  case.  The  defendant  introduced,  as  a  witness,  Alfred 
White,  who  testified  that  he  acted  as  clerk  for  the  firm  of  Butt 
M  Banks,  during  the  time  sud  firm  did  business ;  that  Oliver 
jR  TilKnghast  was  also  in  the  store  and  sold  goods  for  cash  and' 
OB  a  credit,  and  also  bartered  off  goods  for  other  articles ;  thai 
0.  F.  GKlUnghast  was  the  oldest,  most  experienced  man  aboot 
the  store^  and  exercised  the  principal  control  in  the  manage- 
ment of  the  business  of  the  concein ;  that  he  understood  said' 
^llinghast  to  be  a  partner  in  the  concern  of  Butt  &  Banks ;  thtft 
hrwas  present  when  a  conversation  was  carried  on  between  John 
BMikB,  Jno.  H.  Butt,01iver  P.  Tillinghastand  WillisBanks ;  Hiat  * 
Mbh  Banks  said  that  the  concern  ought  or  could  make  money ; 
AaX  they  could  sell  930,000  worth  of  goods,  and  make  15  per 
eent.  on  the  amount  of  sales,  which  would  be  91500  a-pieoe. 
VtB  also  testified  that  the  terms  of  said  partnership,  as  he  u&- 
daMood,  was,  that  John  II.  Butt  and  Willis  Banks,  each,  were 
tb  put  into  the  concern  three  thousand  dollars,  and  Oliver  P. 
^EDKnghast  was  to  render  services  and  give  his  personal  atten- 
liott  to  the  business,  and  the  profits,  after  paying  the  debts  and 
4iQ  expenses,  and  paying  back  to  Butt  and  Banks  the  money 
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put  into  the  concern  by  them,  was  to  be  equally  divided  be- 
tween said  Butt  &  Bjinks  and  Oliver  P.  Tillinghast. 

On  the  cross-examination  of  White,  he  was  aaked  by  plain- 
tiff's counsel,  if  it  was  not  customary  for  clerks  to  sell  goods 
for  cash  and  on  a  credit  ?  The  defendant,  by  his  attorney, 
objectt?d  to  the  question ;  but  it  was  allowed  to  be  propounrled 
by  the  Court,  and  thereupon  the  defendant  excepted. 

We  think  the  Judge  was  right  in  over-ruling  the  objection 
to  the  inteiTogatory  put  to  Mr.  White.  The  witness  had  pre- 
viously jn-oven  that  Mr.  0.  P.  Tillinghast  was  in  the  store  of 
Butt  &  Banks,  and  that  he  sold  goods  for  cash  and  on  creiKt ; 
and  this  testimony  was  elicited  by  the  defendant,  to  create  the 
presumption  that  Tillinghast  was  a  joint  proprietor  of  the  con- 
cern. Now,  to  re-but  the  inference  of  ownership,  arising  from 
this  fact,  the  witness  was  asked,  and  we  think  very  properly, 
to  state  whether  clerks^  as  well  as  the  principals  in  stores, 
were  not  in  the  habit  of  selling  goods  for  casli  and  on  credit? 
Surely  this  was  legitimate. 

The  defendant  next  introduced,  as  a  witness,  Parris  J.  Til- 
linghast, who  testified  that  he  kept  the  books  of  the  concern  of 
Butt  k  Banks ;  that  Oliver  P.  Tillinghast  was  also  in  the  Btor^f 
as  a  salesman  ;  that  he  sold  goods  for  ca^h  and  on  a  credit,  and 
a]80  bai-tored  them  for  other  articles ;  tiiat  0.  P.  Tillinghafit 
had  the  chief  management  of  the  business  of  the  concern ;  that 
he  bought  cotton  and  goods  for  the  concern — ^made  out  hilb 
and  sent  orders  for  goods  to  distant  places — cai*ried  on,  also^ 
the  con*espondence  of  said  concern,  in  part ;  that  he  undeiv' 
filiood  0.  P.  Tillinghast  to  be  a  member  of  said  firm  of  Butt  t 
Banks ;  that,  in  fact,  he  was  a  member  of  said  firm.  The 
terms  of  said  partnership,  as  he  underatood,  was,  that  John  H. 
Butt  and  Willis  Banks,  each,  were  to  put  in  said  concern,  the- 
sum  of  $3,000,  and  0.  P.  Tillinghast  was  to  render  senrices^ 
and  give  his  personal  attention  to  the  business,  and  the  profit^ 
after  payment  of  the  expenses  and  debts,  and  refuhdiiig  to 
Butt  &  Banks  the  capital  advanced  by  them,  was  to  be  eqaaUy* 
divided — one  third  to  0.  P.  Tillinghast,  and  tlie  other  two 
thirds  to  Willis  Banks  and  John.  II.  Butt.  s 
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Tlie  defendant  then  inti-odiiccd  <).  1*.  Tillinghast,  who  testi- 
fied that  the  firm  of  Butt  &  Banks  was  eomposcd  of  "NMllis 
Banks,  John  11.  Butt  and  himself:  that  said  partnership  wa** 
formed  in  the  year  1849,  and  its  terms  were,  that  Willis  Banks 
arid  John  H.  Butt,  each,  were  to  put  into  said  eonccmthc  sum 
i>f  three  thonpnnd  dollai-s,  and  the  witness  was  to  render  hif* 
services  and  prive  his  personal  attention  to  the  business :  and 
after  paying  all  the  expenses  and  debts,  and  also  payin;:^  back 
to  liutti.  Banks,  the  m(mey  so  put  into  the  concern  by  them,  the 
"Witness  was  to  Inive  one-third  of  the  profits — nothing  was  said 
about  losses.  He  furtlier  testified,  that  he  had  the  principal 
control  of  the  Inisiness  of  the  concern ;  that  he  sold  prnods  on 
a  credit  and  for  cash — bartered  them  for  other  articles — bought 
goods  for  the  concern,  from  houses  residhig  near — ^nia^lc  otrt 
*biUs  and  onlewd  ;roods  from  houses  at  a  distance — bou;;ht  cot- 
ton  for  the  concern,  and  carrie<l  on  the  con-espondcnee.  in  part*: 
that  he  was  present  when  the  defendant  ^ave  the  note  sued 
on ;  that  it  was  given  by  the  defendant  for  merchandize,  bought 
'  6f  Butt  &  Banks;  that  the  charge  for  the  board  of  witnesH, 
pleaded  as  a  set-oflF  by  the  defcn<lant,  to  plaintiff's  action; 
waa  not  included  in  the  settlement,  at  the  time  when  the  note 
^8  given ;  that  the  account  for  board  was  connect,  and  unpaid': 
that  defendant  objected  to  giving  his  note,  except  for  the  balances 
due  Butt  &  Banks,  after  deducting  this  accoimt  for  the  l)oard  of 
witness.  Butt  &i  Banks  and  John  Banks  being  present,  ob- 
jected to  allowing  the  account,  on  the  ground  that  Butt  & 
Banks  were  not  liable  to  pay  the  individiiul  debt  of  witness  : 
that  after  some  conversation  between  the  parties,  the  defend- 
ant gave  his  note  for  the  amount  of  Butt  &  Banks*  account. 
Defendant  requested  witness  to  give  him  his  note  for  the  board, 
with  his  father  as  security,  which  was  not  done.  In  a  e^nva^ 
mtion  between  icitness  and  defendant,  upan  the  suhject  of 
hoarding  ft  whie/i  (oolc  jflaee  in  1^54t),  defendant  said  that  when 
merchantfi  or  their  clerks  boarded  ?pith  him^  it  was  his  eustmn 
t0  trade  it  ont^  and  that  he  did  not  expect  cashy  and  tliot  he, 
mhiesSj  assented  to  it.  It  was  the  nnderstandinr/  tf  witness 
th€^  defendants  charges  for  his  boards  was  to  be  alloicedy  as 
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payment  for  anif  ffoods  he  migJU  buy  at  BtUt  ^  Banks  ;  that 
defendant  had  twice  settled  his  account  at  Butt  ^  Banks^  eim- 
ti'acted  p^'m*  to  that  for  which  said  note  was  given;  and  m 
each  settlement^  defendants  charges  for  board  of  witness^  prior 
to  date,  of  each  settl&iuent^  was  allowed ;  that  mtness  vuide 
each  settlement  with  defendant,a7id  tJiat  saidsettle^nents  weretm- 
tered  on  the  books  of  the  conce^^n  of  Butt  ^f  Banks^  and  tbs^ 
eitlier  Butt  or  Banks  migJU  have  seen  said  entries^  upon  an 
eramination  of  said  books^  but  did  not  know  xohether  thejf 
actually  knew  of  the  settlements  thus  made. 

Plaintiff  then  introduced  Alexander  H.  Cooper,  who  testi- 
fied that  Oliver  P.  Tilliugliast  came  to  him  as  an  attorney,  to 

«ue  out  a  bail-writ  against ,  who  was  indebted  to 

tile  firm  of  Butt  &  Banks.  Witness  inquired  of  TiUinghait 
in  what  capacity  he  would  make  the  affidavit — as  clerk,  agent 
or  how  ?  Tillinghast  replied  as  agents  and  he  did  make  the  af- 
fidavit as  agentj  for  Butt  &  Banks. 

The  testimony  being  closed,  the  Gomrt,  amongst  other  things^ 
charged  the  Jury  '^  That  the  question  of  partnership  did  boI 
affect  the  oase,  as  the  co-partnership  was  not  liable  for  the  indi- 
vidual  debt  of  one  member ;  that  it  was  not  important  whether 
there  was  a  partnership,  unless  there  was  proof  that  ihe 
cem  had  agreed  to  pay  tho  debt  of  Tillinghast,  or  had, 
heing  informed  or  liaving  knowledge  of  the  fact,  acquiesced  m 
the  agreement  or  arrangement  made  by  him  with  the  defend* 
ant,  as  to  his  private  debt  for  board". 

To  which  charge,  as  given,  counsel  then  and  there  excepted. 

Counsel  for  the  defendant  requested  the  Court  to  charge  the 
Jury,  that  "  If  they  should  believe,  from  the  testimony,  that 
Oliver  P.  Tillinghast  was  a  member  of  the  firm  of  Bott  k 
Banks,  that  tlicn  the  plaintiffs  could  not  i-coover". 

The  Court  refused  to  charge  as  requested,  and  thereupon  the 
defendant  excepted. 

The  defendant,  by  his  counsel,  Vvhile  the  plaintiff's  attmmej 
was  mnkmg  the  concluding  argument,  moved  for  a  non-Bait^ en 
the  ground  "  of  the  non-joinder  of  Oliver  P.  Tillinghast,  a&a 
pnrty  plaintiff'.  .     ^ 
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Tlio  Court  refubcd  to  grant  the  motion,  and  8aid,  in  the  heai^ 
ing  of  the  Jury,  ^^  That  it  came  too  lato ;  that  if  made  at  all^  it 
■houkl  have  been  done  before  the  case  was  submitted  and  ar- 
gued before  the  Jury ;  but  as  the  counsel  for  defendant  insist- 
ed on  the  motion,  and  the  question  of  partnership  was  left  tb 
the  decision  of  the  Gouit,  ho  held  that  the  proof  did  not  cstab- 
lidi  a  oo-partnersiiip,  and  over-ruled  the  motion  on  that  ground 
also**. 

To  tliQ  refusal  of  the  Court  to  grant  said  motion,  and  also  to 
lu8  expressing  an  opinion,  as  to  the  effect  and  weight  of  testi- 
mony, the  defendant's  counsel  then  and  there  excepted. 

[!2.]  Why  complaint  should  be  made  against  the  presiding 
Jvdge,  for  C3qf)ressing  his  opinion,  as  to  a  point  which  he  vraH 
fcireed  to  decide,  we  cannot  very  well  comprehend.  A  motion 
ura^  made  and  insisted  on,  that  the  action  be  non-suited,  on  the 
ground  of  the  non-joinder  of  the  proper  parties,  as  plaintiffi», 
iiie  proof  showing  that  0.  P.  Tillinghast  was^i  member  of  the 
eiMMem  of  Butt  k  Banks.  Was  not  the  Court  compelled  to 
mj  whether  or  not  the  testimony  did  or  did  not  establish  this 
ftot? 

[3.]  Whether  Tillinghast  was  a  partner  or  not,  we  apprehend 
iSbat  suit  was  properly  brought.  The  business  was  conducte<I 
hi  the  name  of  Butt  &  Banks,  and  the  note  sued  on  was  paya-. 
Ue  to  the  firm  by  that  name.  We  see  no  error  in  the  refusal 
of  the  Court  to  grant  a  non-suit,  especially  at  the  time  it  was 
aaked.  The  application  should  have  been  for  instructions  to 
the  Jbry.  But  the  itnportant  question  to  bo  settled  in  tUs 
taee  ia  this :  did  the  evidence  of  White  and  the  Messrs.  Til- 
linghast, which  stands  uncontradicted,  constitute  Oliver  P. 
Tillinghast  a  partner  of  Butt  &  Banks,  cjucad  their  persons  ? 

The  sum  and  substance  of  the  statements  of  these  three  wit^ 
neasas,  who  corroborate  each  other,  to  a  tittle,  is  this:  That 
Butt  and  Banks,  each,  was  to  contribute  ^,000  a-piece,  against 
idiich  O.  1\  Tillinghast  was  to  render  sei^ices,  and  give  his 
pecBonal  attention  to  the  business,  and  the  profits,  after  pay- 
ing, debts- and  expenses,  and  refunding  the  96,000  of  stock, 
jr^io  be  equally  divided  between  the  three. 
V.    VOL.  XIV.   89 
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It  is  contciKloil  thai  Mr.  Tillinglu'tsi  was  tin  :i;ront,  nvcrolv. 
and  not  a  partiKT.  Test  tliis  by  the  ]irinciplc  luiil  down  in  ibo 
first  section  of  rhhl^^o  Story's  Connncntarics  on  l\irtnevsliijtf : 
He  says,  "The  priuoipnl  distinction  between  a  partner  ainl  .1 
mere  agent  i.s.  that  the  jmrtuer  has  acounnnnity  of  interest  with 
the  other  partners,  in  the  wliole  property,  and  business,  .iirl 
responsibilities  of  the  i)aitnership — v,herea^,  ana^ent,  assuHu 
hfts  no  interest  in  eiiher". 

I  ask,  did  ().  r.  Tillinghast  have  no  interest,  in  common. 
nfith  Butt  &  Banks,  in  the  ])roi)erty,  business  and  i*e»pons;iiiU- 
ties  of  this  mercantile  A^oncern?  I  will  not  dwell  upon  this 
point — it  is  too  phiin.  Whether  Mr.  Tillinghast  was  an  actu- 
al partner,  as  it  respects  Butt  Hi  Banks,  or  a  partner  only  as  to 
third  persons,  it  is  very  certain  that,  under  the  e\'idencc,  he  can 
Clover  be  considered  as  an  m/H?/,  only. 

But  when  does  an  actual  partnerehip  take  place  i  I  answer — 
when  two  or  more  persons  agree  to  combine  property  or  labur. 
or  both,  in  a  common  undertaking,  sharing  profit  and  ]os»i — 
Or,  in  the  terms  of  Mr.  Smith,  "  Partnerehip  cxiste  wherei-er 
two  or  more  person.-  center  into  a  Joint  conceni  or  undertaking; 
of  which  they  are  to  sliaro  the  profits  and  losses".  {Smith  on 
VontractSj  254.)  Or,  in  the  language  of  Mr.  Watson,  on  Part- 
nerships, (40,)  '^  A  partnership  is  nothing  more  than  a  conimu- 
nity  of  interest,  between  two  or  more  persons,  and  a  sharing 
of  a  profit  and  loss".  Or,  in  the  still  more  pithy  phraseology 
ci  Judge  Shener,  in  9  Johns,  496,  "  To  constitute  a  partner- 
ship, it  needs  only  an  agreement  to  shai-e  in  the  profit  and 
loss". 

[4.]  These  piiuciples  applied  to  the  exndence  in  this  case, 
appear  to  me  decisive,  upon  the  question  of  partnership ;  auil 
show,  notwithstanding  the  somewhat  shadowy  distinctions  that 
are  to  be  found  in  the  authorities,  that  Tillinghast  was  just  i\% 
much  a  partner  of  the  concern  as  Butt  &  Banks.  Wliat  wa* 
there  in  the  contract  to  make  him  less  so  ?  True,  they  con- 
tributed money,  and  he  personal  services.  But  none  of  the 
cases  turn  on  that  distinction.  Is  it  because  there  was  nost^i- 
•nlatiw,  that  he  bho^d  share  the  losses  as  well  as  thepEoto  ? 
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I  answer,  it  i.s  just  iis  much  stipulated,  as  to  liiiu,  as  it  is  to 
tliein.  If  ho  is  exempt,  why  arc  not  they  ''  The  truth  is,  in 
the  absence  of  any  express  a«i^eement  to  tlic  oantrary,  the 
Law,  under  this  partnership  in  profits,  <levolves  the  losaes, 
likewise,  upi>u  each  and  all  of  the  partner^.  And  that,  not  on- 
ly to  the  ext<int  of  the  capital  employed,  but  over  and  beyond 
that. 

It  is  a  remarkable  fact,  that  Jud^e  Story,  in  defining  part- 
nei-ship,  says  nothing  about  1oj?s.  It  is,  says  he,  "  A  volunta- 
i-y  contract  between  two  or  more  competent  persons,  to  place 
their  money,  effects,  Labor,  skill,  or  some  or  all  of  them,  in 
lawful  commerce  or  business,  with  the  understanding  that  there 
shall  be  a  communion  of  the  profits  thereof  between  iliem'\ 
'  (Story  on  Partnerships^  2§.)  And  the  author  cites  3  Kenfs 
Com.  Lecture  43,  p.  23,  24,  4th  edition.  Watson  on  Part- 
nernhipy  p.  1,  2d  edition.  Gen.  on  Partnership^ p.  1,  Zd  edi- 
tion. Colljfcr  on  Partnership  b.  1,  eh.  1,/?.  2<i,  2d  edition. — 
Montagnc  on  Partnership,  b.  1,  pt.  1,  p.  1,  2d  edition. 

Can  there  be  any  doubt  that  Tillinghast,  under  this  agree- 
ment, would  have  been  entitled  to  divide  whatever  was  left, 
after  the  concern  was  settled,  whether  the  profits  consisted  of 
money,  notes  and  accounts,  or  merchandise,  or  all  of  these 
combined  ?  And  could  he  not,  by  bill,  have  compelled  Butt 
&  Banks  to  have  accounted  with  him  for  his  share  ? 

In  listening  to  the  reading  of  the  numerous  cases,  English 
and  American,  in  several  discussions  recently  had  before  this 
Cotnrt,  it  has  occurred  to  me,  that  in  this,  as  some  other 
branches  of  the  Law,  there  is  too  much  attempt  at  refinement ; 
and  that  we  would  <lo  well  to  come  back  to  first  principles^ 
and  not  take  leave,  altogether,  of  common  sense,  as  it  respects 
these  mattei*s.  State  the  present  case  to  any  plain  man  of 
reason  and  ordinary  intelligence  :  that  Butt,  Banks  &  Tilling- 
hast agi'ced  to  engage  in  trade,  in  the  City  of  Columbus ;  that 
the  two  former  having  funds,  were  to  put  in  $3,000  each,  and 
the  latter  possessing  superior  skill  and  experience  in  business, 
was  to  give  his  personal  services  and  attention  ;  and  that  they 
were  to  divide  the  nett  profits  equally,  would  he  have  any  hcsi- 
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tation  ill  pronouncing  this  a  partnership  ?  And  if  told  that 
it  might  be  so  aa  to  Butt  &'  Banks,  but  not  as  to  Tillinghast— 
that  the  Law  looked  upon  him  as  an  agent  merely — would  he 
not  be  bewildered  at  such  mctaphyBicallity  ?  I  frankly  confess, 
that  I  am  equally  troubled  and  perplexed  to  comprehend  sudi 
-  distinctions.  In  tnith,  none  such  exists.  And  if  this  firm 
faile<l,  Mr.  Tillinghast  will  find  himself  puzzled  for  a  defence, 
even  against  his  co-partners,  much  more  strangers,  for  his  pro- 
portion of  the  losses.  He  did  not  stipulate  with  his  compan- 
ions against  the  hazards  of  trade,  and  the  usual  incidents  to 
the  relationship  in  which  he  entered.  He  must  take  the  con- 
sequences. 

But  whether  a  community  of  profit  constitutes  those  per- 
jBons  partners,  inter  «f»,  or  not,  it  never  has  been  questioned  in 
any  respectable  quarter^  that  it  would  undoubtedly  make  them 
answerable  to  third  persons^  to  whom  they  have  held  them- 
selves out,  and  with  whom  they  have  contracted  as  partocn^ 
and  who  cannot  be  affected  by  these  secret  contracts,  as  between 
themselves.  This  doctrine  was  fully  gone  into,  in  the  case  of 
Wauyh  vs.  Carver^  (2  II,  Bl.  246,)  and  is  there  distinctly  laid 
down  by  Lord  Chief  Justice  DcGrctfy  and  is  not  now  disputed. 
See  Bond  vs.  Pittard,  3  M.  cf  TF.,  357.  And  this  is  decisive 
of  the  case  before  us. 

[6.]  If  Mr.  0.  P.  Tillinghast,  then,  was  a  partner,  as  such, 
he  had  the  right  to  make  the  contract  which  he  did  with  Mr. 
Perry.  True,  as  the  presiding  Judge  said,  he  could  not  appit)- 
priate  the  partnership  effects  to  the  payment  of  his  individiul 
debts.  Still,  it  was  competent  for  him,  in  furtherance  of  the 
partnership  business,  to  say  to  Jlr.  Perry,  buy  your  groceries 
from  us,  and  we  will  take  it  out  in  whole  or  in  part,  in  the 
board,  either  of  ourselves  or  of  our  clerks.  Such  an  arrange- 
ment appertained  strictly  to  the  partnei-ship  business, 

[6.]  Then,  again,  here  was  notice  to  Butt  &  Banks  of  ihe 
settlement  of  the  accounts,  for  the  board  of  Tillinghast,  for 
the  preceding  years,  and  their  acquiesence  in  it ;  for  we  hold, 
that  the  entries  on  the  books  of  the  firm,  are  evidence  a^^ainst 
tlie  firm,  and  that  aW  \\\e  xue\ifti^T^  ^yv^  ^'t^\3mi^\  \ft  1^^^  eo^Tii- 
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zant  of  aach  entries.  Is  utit  this  snflScicut  to  charge  tliem, 
upon  the  same  principle  tliat  tlie  master  its  bound  for  debts  con- 
tracted by  his  servant,  if  it  appear  that  it  has  been  customary 
with  him  to  pay  similar  demands?  He  thus  ^vcs  to  his  ser- 
vant implied  creiHt. 

p.]  And  such  is  the  irresistible  infcfencc,  fi-om  the  evidence 
furnished  by  the  books  of  this  conflem,  as  to  their  ratification 
of  the  understanding  between  Perry  and  Tillinghast^  to  wit : 
that  his  account  for  board  should  be  set  oif  agitrnst  his  dealings 
at  the  store. 


No.  91. — John  AxDKiii>0N,  plaintiff  In  error,  w.  TiiK  Statu 
OP  (JKOKciA,  defendant  in  eriH)r, 

JL]  'U'hLL-c,  upon  trial  of  n  |irisoiifr  Tor  ruui-ili:r,  Uic  Court,  in  hiji  chaigCi 
mentions  tlint  the  ('<)l!^^~d  for  tlio  prisoner  Iiiul  admilict)  that  hr*  was  giiil^ 
of  Gitliur  murder  or  voluntary  TiuinMnnghtor,  nnd  t!uit  they  must  find  bin 
fruihy  of  voluntary  mnnri la ufi:l Iter,  ImiI  the  Court  adds,  tb:iiit\v:uta  quM- 
don  for  them  to  deeide  from  the  evidence,  and  that  if,  from  a  review  of  all 
.tho  testimony,  Uicy  wen*  nut  satiisfted  of  liis  ^iiilt.  tliey  must  ae({iiit:  Utl4t 
that  the  cfTect  nf  such  a  (-}i.'ir|:o.  taken  as  a  whole,  was  '•<>  leave  ihe  guilt  or 
innocence  of  the  prisoner  with  tlie  Jury,  to  he  dcU'rniined  hy  thoeWdcnce. 

[2.]  The  formation  and  expression  uf  an  opinion  l)y  a  Juror,  from  rumor,  od 
lo  the  j^uilt  or  innoceiue  of  t!ie  prisoner,  is  «ood  cause  i)f  etiaiU'n^^o  forfii- 
ror.  Wherever  the  uhjerlion  to  a  Juror  wouhl  com^titute  a  *<uflieient  cause 
of  rhallonj^e  for  fa»or.  if  distcoveri'd  heforc  tria),  it  will  piTvent.  a  gronnd 
for  new  trial  :  if  WKtX  •twrij^erid  until  after  verdi«:t,  the  Junn*  will  he  heard 
in  his  own  viudieatiou. 

[3.]  WhiTe  a  motion  for  a  new  trial  I^  based  upon  affidavits,  ^iiowiu;^  that 
a  Juror  who  had  tried  the  lai^e,  had  expre^^ed  o{)inious  unfavoniblo  to  the 
prisoner,  and  tlui.t  his  declarations  h.jid  not  heen  known  to  the  }irij!oner  un- 
til after  the  trial,  it  is  propi-r  that  Miih  showing  should  be  a((  (impanied  bj 
a  i^imihir  .statement,  on  oath,  nu'de  by  priAoiier's  eounsel. 

[-4.]  Where  i^ucli  motion  is  made,  on  the  <rrouud  uliovc  RtatiMJ,  ami  the  Juror 
bein^  heard  in  his  \  indication,  ^itati*-^  iipuu  oath,  that  Vthai  ht  Imd  Mtid  was 
from  riport,   and   ih:.i,    uulv.ithstai:(.i!n^,  if  the  cvidenec   had  shuw »  the 
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pri.^onor  ju?tifiiiblc,  he  wonld  have  aotfihtod  him,  or  if  it  hod  shown  him 
Jollity  of  a  loss  otfemrc,  iucluJo«l  in  the  greater  crime  with  which  he  tru 
rharufoil,  lie  would  Imvc  found  accordinjcly ;  and  that  hia  verdict  was  wholly 
uniiiHuciiced  by  the  expressions  used,  l)ut  was  his  solemn  and  honefil  coB- 
\ietion  under  the  evidoni-e  :  JJehl^  that  such  statements  and  explanations 
sire  sutiicient  to  show  that  he  was  a  competent  Juror. 

['i.]  A  declaration  hy  a  Juror,  brought  to  the  attention  of  the  Court,  after 
trial  and  coavLction,  that  from  tho  gcnenil  bad  character  of  the  prisoner,  he 
hiul  an  unlavorable  opinion  of  him,  will  not  be  regarded  ns  an  acknowl- 
od;?enient  of  such  bins  or  ]»i'cjudicc  as  disqualifies,  if  it  be  nccompanfed 
with  explanation,  on  oath,  which  shows  that  the  Juror,  notwithstoDdiiig, 
was  capable  of  trying  the  case  V»y  the  evidence.  Such  explanation  will  be 
received  more  favorably  by  the  ('ourt  if,  in  its  opinion,  there  is  strong  and 
conclusive  evidence  of  the  prisoner's  guilt  in  the  record. 

Murder,  in  Early  Superior  Court.  Tried  before  Jadge  Peb- 
KINS,  September  Term,  1858. 

John  Anderson  was  pla<;ed  upon  his  trial,  under  an  indict- 
ment, charging  him  with  the  offence  of  murder. 

The  Court,  in  charging  the  Jury,  among  other  things,  after 
explaining  to  them  the  several  offences  of  murder,  yolantaiy 
and  involuntary  manslaughter,  added  that  ^^  The  counsel  f(nr 
prisoner  had  admitted,  in  argument,  that '  the  prisoner  was  guil- 
ty of  either  murder  or  voluntary  manslaughter,  and  that  yon 
are  compelled  to  find  Iiim  guilty  of  voluntary  manslaughter, 
and  nothing  less' ;  but  that  was  a  question  for  the  Jury  to  de- 
cide, from  the  evidence,  whether  it  was  a  case  of  murder  or 
voluntary  manslaughter,  and  of  what  offence  the  prisoner  wai 
guilty". 

To  this  portion  of  the  charge,  counsel  for  prisoner  ex- 
cepted. 

The  Jury  returned  a  verdict  of  "  Guilty  of  Murder".— 
Whereupon,  a  new  trial  was  moved,  upon  the  ground  that  Hen- 
ry Elliot,  one  of  the  Jury,  had  formed  and  expressed  an  opin- 
ion against  the  prisoner,  before  he  was  sworn  as  a  Juror,  which 
fact  was  unknown  to  the  prisoner. 

In  support  of  this  motion,  the  prisoner  presented  his  oim 
affidavit,  and  also  that  of  one  John  Simmons,  to  the  effect, 
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that  shortly  after  the  <lcath  of  Thompson,  (for  Avhoso  homi- 
cide prisoner  was  iiidicled,)  Elliot  (the  Juror)  said  in  his  pres- 
ence, that  the  community  ouglit  U)  have  takcii  np  prLsonor  and 
hnng  him  without  a  trial ;  and  that  if  lie  was  on  the  Jury,  he 
would  sot  there  and  perish  to  death,  or  hang  him. 

The  Sol.  Gen'l  fded,  in  response,  llie  aflidavit  of  the  Juror, 
exculpathig  himself,  admitting  the  words  charged,  but  protest- 
ing that  they  were  said  under  excitement,  and  in  no  way  af- 
fected his  mind,  or  hiasscd  him  in  the  discharge  of  his  duty  as 
a  Juror ;  that  his  vcnlict  was  founded  and  ba.sed  exclusively  up- 
on the  evidence,  and  was  given  impartially ;  that  he  was  nyt 
sworn  on  his  voir*'  flin',  or  he  would  have  stated  hirf  expression 
of  opinion.  He  admitted  that  he  had  an  unfavorable  opinion 
of  the  prisoner,  from  his  general  bad  character,  and  that  he 
"was  prejudiced  against  the  crime  with  which  he  was  charged. 

Also,  the  aflGdavit  of  five  other  Jurors,  asserting  that  Elliot 

had  expressed  no  opinion  in  the  Jury   Room,  until  the  Jury 

were  cliarged  by  the  Court,  and  not  then,  until  a  majority  of 

the  Jury  had  expressed  an  opinion  that  the  prisoner  was  guilty ; 

•  and  that  ho  evidenced  no  prejudice  or  bias  against  the  prisoner. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  prisoner  excepted. 

Upon  these  two  exceptions,  en'or  has  been  assigned. 

H,  IIoLT,  for  plaintlif  in  error. 

Sol.  Gen.  Lyon,  represented  by  L.  Warren,  for  the  State. 

Bff  the  Court. — Starxes,  J.  delivering  the  opinion. 

[1.]  The  objection  to  the  charge  of  the  Court  is  not  well 
taken.  It  might  have  been  erroneous  for  the  Court  to  have 
told  the  Jury,  that  the  counsel  admitted  his  client  was  guilty 
of  either  murder  or  voluntary  manslaughter,  and  they  must 
find  him  guilty  of  voluntary  manslaughter.  But  this  was  not 
the  charge  made.  The  record  represents  the  Court  as  adding, 
that  it  was  a  fj[ue8tiou  for  the  Jury  to  decide,  from  the  evi- 


n2  SUPBE^IE  COrilT  OF  GEORGIA. 

Jolui  A!nlciv<i:i  >■*.  The  St:ac  of  Gw)^.?!:!. 


deiicc,  AvhetlKV  he  vas  guilty  of  i»!ur(lcr  or  voluntary  man- 
slnughten  aivl  of  what  offonrolie  wis  guilty.  And  the  charge 
was  closed  hy  instruct  ion,  that  if.  fmm  ronew  of  all  the  testi- 
mony, thcv  wero  not  Fati.^ficd  of  hi?  sruiU,  tn  the  exchiswn  of  a 
reasonable  d<»uht,  they  imist  return  a  verdict  of  acquittal. 

Tlie  eficct  of  this  cliar^e.  as  thus  presented  by  the  record, 
was  not  to  in^^truct  tlie  Jury  that  they  must  couriet  of  mm-der 
or  maus^laufrhter,  upon  the  admission  of  tho  counsel,  hut  token 
as  a  whole,  it  left  the  ;ruilt  or  innocence  of  the  prisoner  to  the 
Jury,  to  he  detormine«l  by  tho  evidence. 

p.]  A  motion  for  a  ucav  trial  >vas  submitted  anil  sustained, 
by  affidavits,  on  the  ground  that  Henry  Elliot,  one  of  the  Jury 
who  had  tried  the  case,  and  returned  a  verdict  against  the  pris- 
oner, had,  before  tho  trial,  declared,  that  *'  The  community 
ought  to  have  taken  up  Anderson,  and  lump  him  without  a 
trial,  and  that  if  he,  the  said  Elliot,  was  on  a  Jury  to  try  hin, 
he  would  tjit  there  and  perish  to  death,  or  hang  him" ;  and  thait 
this  information  had  not  come  to  the  knowledge  of  the  priixm- 
er,  until  after  the  trial.     This  motion  was  refused. 

In  the  case  6*'  Mtnrroe  rx.  The  Stair,  (.")  (7a.  R,  80,)  this 
Court  has  sanctioned  the  following  jwsitions :  1.  Tliat  the 
fonnntion  and  oxprer^sion  of  nn  opinion,  from  rumor,  is  good 
cause  of  challenge  ftn-  favor.  2.  That  wherever  the  'objeetion 
to  a  Juror  would  constitute  sufficient  cause  of  challenge  to  the 
favor,  if  discovered  hei'ore  trial,  it  will  present  a  ground  for 
new  trial,  if  not  discovered  until  after  verdict,  y.  The  Juror 
will  be  heard  hi  his  owr  vindication. 

Other  cases  might  be  cited,  in  support  of  the  correctness 
of  these  principles :  but  they  nny  considered  as  settled  by 
tho  case  to  which  I  have  referreil,  und  which  has  been,  for 
some  years,  a  letiding  ca-^e  in  our  Stal'\  on  this  subject;  and  I 
shall  not  i*efcr  io  theiii. 

We  regard  what  was  said  by  the  Jiu'or,  in  this  case,  as  being. 

while  unexplained,  sufficient  to  disqualify  him.     Such  remarks 

must  be  consideretl  as  evidence,  ^;'/>w  f'^c'w.  that  he  did  not 

stand  "■  indifferent.  ::s  he  stood  uus worn". 

[y.]  We  would  \vAVc  ^\^i^^v^1v:XV^:\  <A\\\^&vid,  if  it  had  appeared 
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by  affidavit  of  tlic  prisoner's  counsel,  that  they,  too,  had  no 
knowledge,  before  verdict,  of  the  declarations  made  by  the 
Juror ;  and  we  think  the  proper  practice  to  be  pui-sued  in  such 
case  is,  for  this  stntenient  to  l>o  made  on  oatli ;  and  that  o 
Court  will  incliiiO  more  fav<)nil#!v  to  a  showin;;  which  has  this 
feature. 

We  tliink,  ton,  that  the  motion  would  have  been  ptrengthcn- 
cdj  if  it  ha*!  a})poarcd  by  the  affidavit,  tha:  this  Juror  had 
been  put  upon  his  voir  din\  in  the  usual  wny,  and  tad  shovn 
himself  competent  by  his  answers.  For  the  puqioses  of  this 
case,  however,  wo  will  consider  the  showin;;  sufficient ;  and 
that  the  i)ri??oner  would  have  been  entitled  to  a  now  trial,  but 
for  what  appears  in  the  Juror's  vindication. 

It  may  be  thon5;lit,  that  a  rule  which  allows  the  Juror  this 
privilege  of  vindication,  by  his  own  oath,  will  work  at  disad- 
vantage to  the  prisoner,  as  it  is  highly  probal)le,  that  a  Juror 
who  had  rendered  a  verdict  under  such  circumstances,  will  bo 
4mder  a  very  strong  bias,  to  relieve  himself  from  what  might 
be,  otherwise,  an  impleasant  and  inconvenient  odium,  by  making 
a  partial  showing  for  himself. 

There  is  force  in  the  suggestion.  IJut  what  can  be  done? 
Justice  requires  that  tlie  prisoner  should  be  allowed  to  show 
that  a  Juror  who  has  tried  his  case,  liad  previously  expressed 
himself  unfavorably  towards  him,  if  this  came  to  his  knowl- 
edge after  the  trial.  It  will,  then,  be  an  exceedingly  hard  case 
upon  the  Juror,  if  he  cannot  be  heard  in  his  own  defence. — 
The  charge  may  be  entirely  unjust ;  or,  susceptible  of  easy 
and  satisfactory  explanation.  If  this  cannot  bo  shown  or  giv- 
en, a  Juror  may  be  at  the  mercy  of  any  one,  who  misapprehends, 
or  chooses  to  misrepresent  remarks  which  have  faDen  from  him, 
and  who  is  willing  to  make  oath  to  the  same. 

Under  the  operation  of  such  a  rule,  the  situation  of  a  Juror, 
in  a  criminal  cause,  would  be  scarcely  more  to  be  envied,  than 
the  condition  of  the  criminal  himself. 

[4.]  In  the  affidavit  which  tlus  Juror  presents,  he  swears, 
that  "  He  never  saw  the  crime  committed,  nor  heard  any  jwirt 
of  the  evidence  delivered  on  oath,  but  that  he  merely  heard  the 
VOL- XIV.  90 
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report  of  others,  and  tbat  u))on  report  he  uttered  the  declara- 
tion before  alluded  to.  He  further  deposes,  that,  notintli- 
standing  he  hud  uttered  such  expressions,  he  feels  that  he  was 
prepared  to  weigh  the  evidence  introduced,  and  decide  accord- 
ing to  that ;  and  that  he  did  so  decide,  without  any  refer^ce, 
whatever,  to  his  expressions  or  opinions,  as  to  what  ought  to 
have  been  done  to  John  Andei'son  ;  and  that  his  verdict  was 
wholly  ufiinfliieuced  by  these  expressions,  or  the  reports  upon 
which  they  were  liased ;  but  that  his  verdict  was  Ids  solemn  and 
honest  convict iun,  under  the  evidence  and  the  charge  of  the 
Cfourt**. 

Had  thi>  Jiiiur  boon  j)ut  upuu  triors,  and  after  proof  that 
he  had  used  sucli  Ian<riiage  as  has  been  imputed  to  him,  he  had 
made  suck  explaiiation  as  that  just  quoted,  it  is  very  plain  t:> 
us,  tliat  he  should  have  been  considered  a  competent  Juror. — 
Upon  this  motion  tor  jumv  trial,  the  Court  is  called  onto  place 
itself,  as  it  were,  in  the  ]K)sitiou  of  tnors,  and  thus  to  deter- 
mine  this  (question. 

We  hold,  then,  that  if  the  Juror  wa«  prepared  to  weigh  the 
evidence  and  decide  according  to  that,  as  he  says  he  was,  and 
if  he  dill  .>o  deji<le,  without  reference  to  the  expressions  which 
he  had  used,  as  he  says  he  did,  he  was  above  all  exception, 
notwithstanding  the  declarations  which  had  been  made  by  him. 

[5.]  We  have  had  more  difficulty  with  the  Juror's  admis- 
sion— ''Tliai  from  the  general  bad  character  of  the  prisoner, 
he  had  an  unHivorable  opinion  of  him".  This  looks  very  Uke 
bias — an  inclination  against  the  prisoner;  so  much  so,  thatwc 
are  not  sure,  but  that  if  his  guilt  had  appeared  to  'us  at  all 
doubtful,  we  would  have  given  to  him  the  benefit  of  the  hesi- 
tation in  oiu'  minds,  which  ibr  a  time,  this  admission  created. 
But  on  loolving  to  tlie  reci»rd,  re  find  evidence  of  the  giult  of 
the  prisoner — strong  and  conclusive  evidence,  which  raark5 
this  murder  with  features  of  greater  malignity  and  brutalit}', 
and  evinces  a  more  striking  degree  of  indurated  moral  percep- 
tions in  the  umrderer  llian,  liappily,  arc  often  fouhd  in  our 
country. 

Lender  these  eivcum^^lvkueoo.  we  have  accepted  the  aUtmeiit, 
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of  the  Jiiror,  that,  notwithstanding  liis  nnfavopblc  opinion  of 
tie  prisoner,  if  the  evidence  had  shown  tlial  he  was  justifiable, 
•he  Tvoukl  ha^ve  acquitt^^d,  or  if  tlie  evidence  hud  shown  hiqi 
guilty  of  a  less  offence  than  nnuder,  he  would  have  found  ao- 
eordinglj,  as  a  sufficient  purgation  of  his  conscience ;  and,  as 
ho  Beems  to  have  been  prepared  to  do  what  was  riglit  in  the 
piremisef),  we  will  hold  that,  in  legal  contemplation,  he  was  a 
competent  Juror. 

This  vindication  of  the  Juror,  is  not  without  support  from 
the  statements  made  by  five  of  his  fellow  Jurors,  who  testify 
to  such  demeanor,  in  the  jury-room,  as  tends  to  exhibit  him  m 
'  the  light  of  an  impartial  Juror. 

Judgment  affirmed. 


No.  92.— James  P.  Wkst  and  others,  plaintiffs  in  error,  v$. 
James  R..  Rouse  and  John  J.  Hoim^es,  defendants  m 
error. 

{).]  Tliough  the  charges  of  frtiud  in  a  hill  arc  not  very  f:rplicit,  yet,  if  when 
referentiolly  considered Vitli  all  the  other  statements  ot'the  bilJ;  they  amoaafc 
to  a  distinct  charge  of  fraud,  :  he  bill  should  not  be  dismissed  for  wani  of 
equity. 

[2.]  When  the  wiuity  of  a  bill  is  fully  sworn  off  by  the  answer,  the  injanctUm 
mill  be  dissolved,  nnle«p  thor''  is  sonip  very  .-»|>e<*ial  r^a'JOn  why  this  genera 
rule  should  nut  prevail. 

In  Equity  in  Sumter  Superior  Court.  Decision  on  Demur- 
rer, and  on  motion  to  dissolve  Injunction,  at  August  Term, 
1858,  by  Judge  Perkins. 

James  P.  West  and  Josiah  ScjrutchinR  bought  of  John  R. 
Rouse  and  lohn  J.  Hodges,  two  lot?  of  land  in  Suitit^^r  coimty — 
Nos.  1  IS  a7i  J  101,  of  ;5(1  i)i.strJot,  for  the  nmn  of  §4,000.  Each 
of  the  pui chaser. s  paid  $^1,000  cash;  and  gave  their  several 
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notes,  one  to  llougcs  au'l  tlic  other  to  Rouse,  for  §1,000  eacL 
Hodges  and  Rouse  cxcciUcmI  warranty  deeds  to  the  purchasers. 
West  and  the  Executory  of  Scrutchin:;  fiK?d  tlieir  liill  against 
Rouse  and  IIo<lges,  alleghig  the  foregoing  faot<  :  and  further, 
that  in  this  tnide,  each  lot  was  vahied  at  ?'2.00O  ;  that  soon  af- 
ter the  purchase,  West  discovered  tliat  tlie  title  for  Lot  No. 
101  was  fraudulent  in  this :  that  it  was  granted  lo  one  Noah 
Walton  of  Lincoln  county,  who  departed  this  life  several  years 
before  the  date  of  the  deed,  bearing  the  signature  of  Walton — 
delivered  hy  the  vcndoi-s  to  the  purchasers.  The  bill  char;^ 
that  deed  to  be  a  forgery.  That  the  heirs  of  Walton  had  al- 
ready brought  suit  against  comi)lainant  West,  to  recover  posses* 
sion  of  this  tract  of  land.  That  Rouse  and  Hodges  had  notice 
of  this  defect  in  the  title,  and  had  been  requested  either  to  re- 
scind the  sale,  as  to  lot  No.  101,  or  else  to  indemnify  W^est 
against  the  claims  of  the  heirs,  both  of  which  they  refused  to 
do.  That  complainants  had  refused,  therefore,  to  pay  the 
notes ;  and  that  defendants  had  brought  suits  thereon,  which 
were  still  pending.  The  bill  charged  that  one  of  the  defend- 
ants had  avowed,  openly,  that  their  intention  was  to  collect  the 
money  on  the  notes,  and  then  the  complainants  might  whisde 
for  their  money ;  and  that  complainants  feared  that  the  defen- 
dants would  so  dispose  of  their  property,  as  to  render  their  war- 
lunty  inoperative  and  valueless.  The  bill  prayed  an  injunction 
of  the  suits  on  the  notes,  until  the  action  of  ejectment  for  the 
land  should  be  determined ;  and  the  complainants  oflFered  to  de- 
posit the  money  in  Court  to  abide  the  final  determination. 

The  answers  of  the  defendants  admitted  the  sale  of  the  laud, 
and  the  payments :  but  denied  that  there  was  any  separate 
valuation  of  the  two  lots.  The  answei-s  averred  that  Lot  No. 
118  was  by  far  the  most  valuable ;  denied  any  knowledge  of 
the  deed  from  Walton  being  a  forgery,  and  alleged  that  defen- 
dants did  not  believe  that  it  was.  That  they  did  ma  believe 
that  Walton  died  before  the  date  of  the  <lecd  from  him  lo  Bry- 
ant, but  believe  that  the  same  was  genuine.  That  they  never 
heard  of  tlic  eVdim  oli  t\\e  W\y^  vi?  Walton  until  the  suit  f».'r  ihe 
land  was  institAitcA  *,  vltvJl  tV^^  \i^\vis^  \\vax\\  N^^^XxvaNAtol^id  by 
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eiiIiu.sion  with  West  and  Scrutcliins  for  the  purpose  of  prucraft- 
tinating  the  payment  of  the  notes.  The  answers  denied  that 
tbc  purchasers  liad  ever  offered  to  rescind  tlic  entire  contract — 
OB  the  contrary,  the  defendants  offered,  in  the  answera,  to  re- 
aondy  and  pay  back  to  complainants  the  amount  paid ;  and  also 
fiir  all  impi"ovemcnts,  without  charging  any  rent  for  the  land. 
They  ilenied  ever  making  the  threat  cliarged,  as  to  complain- 
aats  whistling  for  their  money  on  the  warranty.  On  the  con- 
tary,  they  liad  offered  to  indemnify  the  complainants  to  the 
asiount  of  810,000  against  any  recovery  for  the  Lot  No.  101, . 
vUeh  the  complainants  refused  to  receive. 

A  motion  to  dismiss  the  bill  for  the  want  of  equity ;  and  a 
Motion  to  dissolve  the  injunction  on  the  coming  in  of  the  answer, 
\  heard,  together,  in  the  Court  below,  and  both  motions  be- 

;  granted  by  the  Court,  error  has  been  assigned  thereon  in 

t  Court. 

Dudley  for  plaintiff  in  error. 

H-SWKlxs  for  defendant  in  error. 

£ff  the  Court. — Starnes,  J.  delivering  the  opinion. 

[}J]  We  ai'c  not  surprised  that  the  bill  in  this  case  should 
Inve  been  jismissed  by  the  Court  below.  The  allegations  ne» 
ooBau-y  to  give  a  Court  of  Equity  jurisdiction,  are  few,  and  un- 
m»rked  with  very  striking  features.  Still,  we  think  there  is 
enough  in  this  bill  to  require  that  it  should  be  answered. 

it  i>i  alleged  that ''  Rouse  and  Hodges  fraudulently  palmed 
ol^  and  imposed  upon  complainant  West,  what  they,  the  de- 
fendants had  reason  to  believe,  was  a  forgeil  title'*,  &c. 

Here  tlic  charge  is  not  very  technical,  nor  is  it  positively 
siinncd  that  the  defendants  knew  the  title  to  be  forged,  but 
only  that  they  had  reason  to  believe  it  was  so.  This  qualifica- 
tion ronsidovably  dilutes  the  charge  of  fraud  in  the  first  part  of 
the  sfntent-e.  Hut  sinacwhat  mere  of  ])ody  and  strength  is 
sgain  given  to  it.  liy  the  farther  allegation,  that  '*  defendants 
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Janics  P.  West  and  others  rx.  James  K.  Rou?e  and  John  J.  Hodgies^ 

are  now  striviog  tu  avail  themselves  of  a  legal  advantage  frau- 
dulently obtained ;  that  they  are  seeking,  in  bad  faith,  and  fran- 
dnlenily,  lu  recover'*,  ic.  And  also  by  the  allegation  else- 
where made,  that  said  title  was  forged. 

There  allegations,  characterizing  as  they  do  what  is  else- 
where statetl  ill  the  bill,  present  just  enough  of  ci^uity  to  hava 
justified  the  Court  in  requiring  an  answer  from  the  defendants. 
Without  these  charges,  there  would  seem  no  reason  why  the 
complainants  should  not  have  been  turned  over  to  their  remedy 
at  Common  Law. 

[2.]  The  injunction,  however,  cannot  be  sustained.  He 
answer  completely  denies  the  allegations  of  the  bill,  and  swean 
off  the  equity. 

It  is  true  that  the  Chancellor  will  sometimes  retain'^the  in- 
junction, when  the  equity  is  sworn  off:  bat  when  this  is  doae^ 
it  forms  an  exception  to  the  rule.  There  must  be  very  spmd 
and  peculiar  reasons  to  authorise  it.  No  such  reasons 'are 
shown  to  exist  here ;  nor  is  it  pretended  that  they  do  exist— 
We  see  not,  therefore,  why  the  general  rule  should  not  be  en- 
forced, and  the  jutlgment  sustained  on  the  second  assignmest 
of  error. 

On  the  first,  it  is  reversed. 
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ADJOURNMENT. 
See  OnurUt,  1. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  No  permission,  from  the  Court  of  Oi*dinary,  h  uooilod, 
as  authority  to  an  administrator,  in  order  tliat  he  may 
institute  Iub  suit  for  land,  against  a  stranger.  AUfer  in 
a  suit  against  the  heir.  Jordan  tt  al.  r».  Polhu^k, 
adm'r 14r» 

2.  In  the  payment  of  debts*  of  an  intestate,  debts  due  by 
him  for  money  collected  as  an  attorney  at  law,  are  to 
be  classed  ivith  '^  bonds  and  otlier  obligations**,  and  not 
with  open  accounts.    Smith  and  another^  adwiniHfrato't\ 

V9.  Ellington  etal., 379 

3.  Executors  and  administrators  are  entitled  to  commis- 
sions for  paying  out  legaciea  as  well  as  dehts^  to  be 
charged  on  the  assets  in  their  hands,  provided  there  be 
any  general  estate  ;  and  if  not,  then,  legacies  as  well 
debts  to  abate,  pro  tanto.  WilliamHon^  executor^  rs, 
Wilkinsmid  Wife 416 

4.  Trustees  are  entitled  to  comuiissions  for  receiving  and 
payinfT  out  dividends  on  bank  and  other  stocks.     Ibid. 

5.  Where  the  (|uestion,  as  to  the  pri»pev  representation  of 
aa  estate,  is  involved  in  litigation,  it  is  the  duty  of  the 
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Ordinary  togi-aiit  temporary  htt^r^, pendente  lite.    Waf- 
ker  v».  Douifherty 653 

See  Deviisi'  and  Legaay^  2,  Equity j  10,  11.  Eq.  Pr. 
1,2, 17.  'Judtjmint^  *2.  Tnisi%  and  Trmtees^  4,  5,  <i. 
Wilk,  a,  4. 

AD3kIISSI0NS. 

Sec  Evid''nr'\  21.     Landlord  and  Tenant^  4.  • 

AMENDMENTS. 

1.  AfBJiivits  of  illegality  are,  upon  motion,  and  leave 
had,  amendable  instanter,  by  the  insertion  of  new  and 
independent  grounds,  provided  that  the  defendant  mil 
swear  that  he  did  not  know  of  such  grounds  when  the 
affidavit  was  filed.     Adani9  et  ah  vs.  Fitzgerald 36 

2.  All  misfnomersj  in  civil  suits,  may  be  amended  inttantfr^ 
and  without  delay  to  the  party  amending.  The  Mtme 
R.  M.  Co.  r8.  Sullivan,  Cabot  ^  Co 217 

3.  When  the  pleadings  are  made  up  in  Equity  causes,  and 
the  case  set  down  for  a  hearing,  amendments  to  the  bill 
can  only  be  made  upon  special  cause.  Rogers  vs.  At- 
kinson^ administrator^  et  al 3W 

4.  When  amendments  make  an  entirely  new  ease  from 
that  made  in  the  original  bill,  they  are,  on  that -account. 
inadmissible.     Ibid. 

5.  An  action  brought  under  the  Act  of  1847,  **  to  cur- 
tail and  simplify  pleadings'*,  may  be  amended  in  oop.- 
formity  thereto,  as  the  declaration  might  be  at  CommoB 
Law,  or  under  tJie  Act  of  1709.     BaHy  vt.  Jbnef.....  Stf 
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See  JBquity  Pleading  and  Pr.9  toll.  Head  Bights  j  2. 
Infanty  1.     Sheriff,  1. 

ATTACHMENTS. 

1.  Attachment  will  not  lie,  in  this  State,  for  the  recovery 
of  unliquidated  damages,  consequent  upon  the  breach 
of  a  covenant,  but  only  upon  contracts,  express  or  im- 
plied, for  the  payment  of  money,  and  to  enforce  whiclv 
debt  or  indebitatus,  assumpsit  could  be  maintained.-^ 
Mtllsvs.  Findlay 230 

'  2.  Our  Attachment  Laws  are  founded  upon  the  custom  of 
London ;  and  where  they  do  not  contain  contrary  pro- 
visions, are  to  be  construed  according  to  the  practice 
and  decisions  under  that  custom.     Ibid. 

3.  The  attachment  process  being  unknown  to  the  Common 
Iiaw,  should  be  strictly  construed  an.l  pursued,  especial- 
ly as  to  non-resident  debtors.     Ibid. 

4.  If  the  affidavit  says  A  B  owes,  and  the  declaration 
says  A  B,  surviving  partner  owes,  it  is  no  variance. 
Sheffield  vs.  Rials "587 

ATTORNEY  AT  LAW. 

1.  If  money  is  received  by  an  Attorney,  for  the  plaintiff 
on  a  judgment,  and  the  credit  given  therefor,  voA  the 
money,  by  an  understanding  with  defendant,  is  applied 
in  payment  of  the  Attomey*s  fees,  this  is  equivalent  to 
a  payment  over  to  his  client,  so  far  as  to  protect  the  At- 
torney from  a  suit  by  the  defendant,  when  the  judg- 
ment is  subsequently  reversed.  McDonald  et  al.  ^ 
Napier 89 

2.  Jbji  Attorney,  in  England,  has.a  general  l\en  foi^  his  bill 

TOIu  XIV,  91 
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of  costs  and  disbui-sements,  upon,  the  deeds  and  otber 
papers  of  hiy  client,  which  come  into  his  hands  in  the 
course  of  his  professional  employment,  although  his  de- 
mand does  not  arise  from  services  in  relation  to  those 
papers*  And  this  lien  extends  to  the  general  balance 
of  his  accounts  with  his  client.  This  general  lien,  how- 
ever, is  only  commensurate  with  the  right,  which  the 
party  delivering  the  papers,  has  in  them.     Tbid. 

'  3.  He  has  also  a  upccial  lien  upon  the  money  of  his  client, 
which  may  come  into  hi«  hands,  ami  upon  a  judgment 
obtained  by  him  for  his  client,  for  the  amount  of  his 
bill  accruing  in  the  case  in  which  the  money  is  raised, 
ot  the  judgment  obtained.  If  the  money  i5  in  his  hands, 
he  may  retain  it  in  payment  of  his  bill ;  or  if  in  the 
hands  of  the  Court,  it  will  hold  it  until  tho  bill  is  paid. 
Ibid. 

4.  As  against  the  plaiutifT,  the  Attorney  has  a  gmeral 
lien  upon  an  execution  in  his  hands,  and  a  special  lien 
upon  it  as  respects  the  defendant,  lie  can  retain  it  as 
against  the  plaintiff  for  a  general  biUance,  and  as  against 
the  defendant  enforce  it,  by  order  of  the  Court,  for  fais 
bill  accruing  in  the  cause.     Ibid, 

5.  If  the  defendant,  in  a  judgment,  p^^ys  to  the  plaintiff 
the  debt  and  costs  due  thereon,  after  notice  from  the 
Attorney  of  his  claim  for  costs,  he  pays  in  his  own 
wrong,  and  will  be  still  liable  to  the  Attorney.     Ibid. 

6.  If  there  is  a  bona  fide  settlement  between  the  parties, 
without  notice  of  the  Attorney's  Hen,  he  cannot  pro- 
ceed for  his  costs,  on  the  j  udgnient ;  biH  if  there  is  a  fraud- 
ulent settlement,  made  with  a  view  to  prevent  his  get- 
ting his  costs,  he  can  proceed  on  the  judgment  for  them. 
Ibid. 
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^aose,  with  a  view  to  prevent  the  Attorncj  from  getting 
his  costs,  he  is  cncitled  to  proceed  in  the  cause,  for  the 
mere  purpose  of  collecting  them.     Ifyid.  .     , 

8.  Since  1832,  in  all  the  Courts  of  Cbmmon  Law,  mEng*  . 
land,  the  Attorney's  lion  prevails  against  the  equitable 
rig^t  of  set-off  in  the  defendant.  Formerly,  in  the 
Common  Pleas,  the  lien  attached  only  "upon  the'balance, 
after  the  efjuities  between  the  parties  w«re  settled.  So 
now,  in  the  Courts  of  Chancery.  AVhat  the  rule  is  in 
Georgia,  on  this  point — Query:-     I  hid. 

9.  The  Attorney's  lien  will  not  be  suspended,  until  an  un- 
liquidated claim  of  the  opposite  party  can  be  ascertaiii*     • 
cd,  atid  a  balance  struck  between  the  parties.     Ibid. 

10.  In  (xeorgia,  Attorneys  and  Solicitoi's  have  the  same., 
lien  for  their /6VVJ,  (whether  agreed  upon  by  express  con- 
txa<H,  or  by  implied  contract,  or  dQlerminable  by  the       ' 
usage' of  the  profession,)  which  exist  in  England,  in  fii-- 
vor  of  Attorneys,  for  their  bill  of  costs.     Ibid. 

'  11.  A  contract,  entered  into  between  the  counsel  for  the 
plftintiff,  and  the  defendant  to  a  ju(|gmeut,  by  virtue  of 
whiclij^the  defendant  agrees  to  pay  thoni  a  part  of  theur 
fees  in  ^q  case,  in  consideration  of  their  release  to  him 
of  the  balance,  and  of  their  forbearance  to  press  the 
execution,  and  of  a  delivery  to  him  of  the  Ji.fa :  Heldy 
to  be  a  valid  (Contract,  and  that  money  paid  upon  it, 
cannot  be  reoovercd  back  from  the  counsel,  although 
the  judgment  was  revei*8ed  after  the  contract  was  made 
and  executed.     Ibi^l. 

See  Admin  istratorM^  jrjV.,  i     Olaim  Law^2to  5.     Prin^ 
cipal  and  A  (/cut,  1,  '2,      Witnesses^  2. 


See  Criminal  LaaSm . 
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BATLMKNT. 

1.  To  neglect  ta  exercise  authority  to  forbid  a  thing,  i% 
in  legal  contemplation,  to  permit  it.  Gormon  v%.  Camp- 
hell 187 

2.  Hiring  a  slave  is  a  contract  of  bailment,  and  the  hir^ 
is  boond  to  exercise  ordinary  diligence,  in  supervising  the 
slave.     Ibid. 

3.  If  it  is  necessary,  for  the  protection  of  the  slave,  &e 
hirer  may  not  only  uso  coercion,  even  to  chains,  to  re- 
-strain the  slave  from  risk  and  exposure,  but  it  is  his  da- 
ty  to  do  so ;  and  he  will  make  himself  personally  re- 
sponsible, by  neglecting  his  obligation  in  this  respect. 
lUd. 

4w  Humanity  to  the  slaye,  as  well  as  a  due  regard  to  the 
interest  of  the  owner,  demand  alike,  that  the  lides  of 
Law,  regulating  the  contract  of  hiring,  should  not  be  re- 
laxed.   Ibid. 

5.  The  hirer  of  a  slave  is  not  responsible  for  the  loss  of  lus 
life,  in  the  service  for  which  he  was  employed,  uplees 
guilty  of  wilful  misconduct,  or  culpable  negligence. — 
Ibid. 

6.  Where  a  slave  is  put  to  a  different  purpose  from  that 
intended,  the  hirer  is  responsible  for  his  loss  of  life,  al- 
though by  inevitable  casualty ;  and  although  the  loss 
arose  from  the  voluntary  act  of  the  slave.    Ibid. 

See,  also,  Latimer j  guardixm^  vs.  Alexander 269 

7.  The  hirer  of  a  slave,  and  not  the  general  owner,  is  lia- 
ble, in  an  action  for  medicine  and  medical  services  ren- 
dered the  sla^  "^hvle  the  term  of  hiring  continued — 
the  services  aiv^  medi-jim^  \ic>\.\i«v\k%t^^^\^  ^\.  tba  xe- 


quest  of  the  owner,   but  at  the  jreqnest  of  the  hirer.  * 
Latimer^  guardvtniy  vs.  Alexander...,.: 2S9 

8.  A  particular  custom  in  a  county,  that  the  general  own* 
er  shall  pay  these  expenses,  does  not  supersede  or  eon«* 
trol*  the  getieral  ^  principal.    Ibid. 

•  '  .     '  *  -  ' 

9.  The  hirer  of  a  pegro  is  aot  entitled  to  an  abatement 
from  the  'price,  on  account  of  the  sickneds  of  the  nej^ro^ 
unless  the  sicl^ness  originated  in  causes  existing  at  the 
time  of  the  luring,  and  unknown  to  the  hirer.     lUd^ 

10.  The,hirer  of  a  slave  is  bound  to  ^use  ordinary  dUk 
^  gence  in  regv'd  to  the  health  of  the  dave — that  is^ 

guch  diHgence  as  a  prudent  man  cotnmeB^y  takoii  of 
his  own  slave.  And  this  ordinary  diligenbe  is  to  be  em- 
ployed, hot  only  in  proteedng  tiie  slave  from  dafiger 
and  disease,  but  likewise  in  discovering  disease,  if  it  ex- 
ists, and  in  its  treatment  also.    Ibid. 

11.  If  the  hirer  of  a  slave  fafl  to  perform  his  duty,  in 
supplying  the  slave  with  medical  and  odier  neoessary  as- 
sisiance,  the  owner  m*jr  do  it,  and  look  to  the  hiveribr  / 
re-ipWsement.    Ibid. 

12.  Under  Ipeciat  cireumstai^ces,  the  hirer — although  pri- 
marily liable  to  the^.phyfiician,  might,  nevertheless,  be 
entitled  to  relief  as,  between  the  owner  and  himself— es- 
pecially in  a  Court  of  Equity.     Ibid. 

13.  Notwithstanding  the  hirer  be  answerable,  in  tlie  alK 
sence  of  any  agretaient  to  the  contrary,  ft  is  oompietentT 
to  protect  himself  by  contract.     Ibid. 

See  Rail  Roads,  2,  3.     Slaves^  ^c,  1,  2. 

BILL  OF  EXCEPTIONS. 

1.  The  Sundays  embraced  in  the  thirty  days  in  which  a- 
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bill  of  ^exceptions  is  required  to  be  eertified  and  ugned, 
ihe  same  being  ^^  statutory  time' \  are  not  to  be  excluded. 
WUkinMon  et  al.  V8.  Ceutelhw 122 

2.  Exceptions  to  the  admissibility  of  testimony,  on  the 
ground  that  it  is  illegal^  without  specifying  wherein  it  is 
illegal,  held  to  be  insufficient.     Ingram  et  al.  vs.  Little.  173 

3.  After  a  bill  of  exceptions  is  signed  and  certified  by  the 
presiding  Judge,  and  filed  with  the  Clerk,  his  control 
over  it  is  at  an  end ;  and  any  alterations  made  by  him 
in  it  after  that  time,  must  he  taken  and  considered  as 
done  in  his  individual,  and  npt  his  officHal  chturacter. 
The  State,  ex  Eel,  <f<!.,  vs.  Powers,  Judge, 889 

BOND  FOR  TITLES- 

See  CWor  of  Title,  2. 

BRIDGES. 

1.  Does  the  grant  of  a  ferry  franehise  Confer  the  right  to 
build  abridge  at  the  same  place?  Quere?  ffaU, 
advir,  vs.  Boyd  and  another: 1 

2.  A  parol  license  to  build  a  bridge  on  the  land  of  anoth- 
er, does  not  authorize  the  building  of  a  second  bridge, 
when  the  first  has  been  swept  away  by  a  flood.     Ibid. 

3.  If  the  first  bridge  was  erected  under  a  parol  contract, 
which  was  executed  by  one  of  the  parties,  equity  would 
enforce  its  specific  performance ;  but' when  it  is  swept 
away,  and  the  bill  seeks  to  enforce  this  contract,  in  refe^'  - 
erence  to  another  bridge,  erected  at  the  same  place, 
there  must  be  a  distinct  allegation  that  the  second 
bridge  was  erected  under  and  by  virtue  of  this  parol 
agreement.     Ibid.  ■  * 
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4.  Wife  Ji^ver,  by  contract,  to  repair  bridges  across  die 
SBiwtalmi^  Ogeechee  tkttA  Altamaha  canal,  does  not  be- 
long to  the  commissioners  of  roads  and  bridges  of  Chat- 
ham count  J.     Towle$^/or  use^  ^c.  vs.  The  Justices,...  891 

See  Oon^titutional  Law,  1,  2,  to  G. 

''  CEETIORARI. 

1.  At  the  hearing  of  a  certiorarL  no  otlicr  erroi*s  shall  be 
insisted  upon,  in  the  argument  by  counsel,  nor  decided 
by  the  Court,  than  those  which  are  stated  in  tlic  peti- 
tion.   Adams  etal.  vs.  Fitzgerald 3ft 

•2.  The  aOowaope  and  return  of  a  writ  of  certiorari,  is  a 
supersedeas  to  any  fujcther  proceedings  on  the  record 
below,  but  does  not  operate  as  a  revei-sal  of  a  judgment 
ezeeuted,  or  supersede  ouc  in  process  of  execution ; 
and  that  a  special  drder  of  the  Judge,  when  ho  grants 
the  oerti^ari.  >cannot  enhu:gc  its  powers.  Mayor,  <fr. 
vsxJShaiv ,....,.... 182 

3.  Where  a  ci^y  council,  on  charges, .  remove  their  mar- 
diaU,  and  on  granting  a  certiorari  the  Judge  grants  an 
Ofder  re-instating  the  marshall,  and  re-straining  the! 
coiuioil  from  electing  anotl^er : .  Held^  that  this  order  ia 
erroneous.    2  bid.  .  *  < 

CHARGE  OF  THE  COURT. 

1.  If  counsel  have  reason  to  fear  that  the  Jury  do  not  un- 
derstand the  instructions  given  theip,  they  should  sug- 
gest it  at  the  time  of  trial,  in  order  that  the  Judge  may  . 

be  more  explicit.     Johnson  vs.  The  State 56 

2.  Instmctions  n<)t^  warranted  by  Uie  facts  of  the  (Me^ 
vreerror.    Seikierson  vs.  Stiles .,..: .....' 135 
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3.  A  cluirge  is  objectionable,  which  states  general  priiiCK    ^ 
pit'.-  conectly.  but  which,  nevertheless,  are  not^ppliicsr 
ble  to  the  facts,  as  proven.     The  instructionfi  should jfil- 
"ways  l>e  given,  in  reference  to  the  evidence  in  the  pwr- 
ticuhir  case.     Gornuin  vs,  Campbell 137 

4.  It  is  error  to  lay  down  a  correct  qualification  to  a  rule 
ni'  law.  when  there  is  no  endenjce  touching  the  gubjcct- 
Hiaiter  of  tlu'  iiualificati(»n.      Webl>  i^.  Rohiinon  et  uL.  216 

5.  It  is  not  the  duty  of  the  Court,  upon  request  of  coaD- 
sel.  to  go  through  a  bill  and  answer,  pointing  out  whai 
parts  of  the  answer  are  responsive ;  but  when  counsel 
make  a  point  to  the  Court,  as  to  the  responsive  charac- 
ter of  any  portion  of  the  answer,  it  is  the  dutyof  the 
Court,  and  its  conclusive  province,  to  determine  wheth- 
er it  is  or  not.     IhuL 

6.  Where  the  Court  was  asked  to  charge  "that  the  ab- 
sence of  proof  is  evidence  that  the  fact  does  not  esist, 
and  consequently,  that  if  the  Jury  believe  that  no  tes- 
timony has  been  produced  to  show  that  W  was  preju- 
dico<l  against  her  older  children,  the  Jury  cannot  be- 
lieve that  any  such  prejudice  existed",  and  the  Court 
declined  to  give  the  latter  portion  of  the  request  in 
charge :  HelJ^  that  though  the  latter  part  of  the  re- 
quest should  be  given  in  charge,  as  requested ;  yet,  in 
effect,  the  Court  did  charge  the  Jury,  substantially  a 
compliance  with  the  request,  and  no  injury  was  done  by 

the  refusal.      Wilb'amson  vs.  Nahem  et  al 285 

T.  The  Act  of  18/)0,  to  pi-event  the  Judges  of  the  Supe- 
rior Courts  from  expressing  their  opinions  to  the  Jury, 
as  to  what  had  or  had  not  been  proven,  was  not  intend- 
ed to  prohibit  the  Courts  from  summing  up  the  evi- 
dence, or  directing  the  attention  of  the.  Jury  to  any  * 
particular  portiou  ot  xke  Vea'tvcMsvY^*    S^b  v%.  Skai:ke  ^ 


mbEx.      -  T29 

8.  Where,  upon  the  trial  of  ft  jprisonor  for  munlep,  the 
Court,  in  his  charge,  mentloDS  that  the  counsel  for  the 
prisoner  had  admitted  tliat  he  was  guilty  of  cither  mur- 
der or  volunts^ry  niMnslaughtor,  and  th;it  they  must  find 
him  guilty  of  voluntary  manslaughter;  hut  the  Court 
ailds  that  it  l^as  a  quoestion  for  them  to  decide  from  the 
evidence;  an«l  that  if,  from  a  review  of  all  the  testimo- 
ny, they  wort'  not  satisfied  of  his  guilt,  they  must  ac- 
quit :  Ilrlfh  that  the  effect  of  such  a  charge,  taken  as 
a  mIioIo,  whs  to  leave  the  guilt  or  innocence  of  the  pris- 
oner with  the  Jury,  to  he  detennined  by  the  evidence. 
Aiuh-rsoii  vtf.  Tlh'  Shttr....: 700 

See  Ulaihi  Lmrs^  3,  4.     .Eipiity^   3.     Uijidt//   Practice^  •>. 
Error,  1,  3.     JuJ(/r,  .Ji-r.  1.     Nwj  Trlah.  4. 

CIVIL  LAW. 
See  Court  of  Ordinary^  S. 

CLALM   LAWS. 

■  1 .  Where,  upon  trial  of  an  issue  of  damage  or  no  damage, 
by  reason  of  the  intcqiosition  of  a  claim  under  our  Stat- 
ute, it  was  proposed  to  prove  that  a  tenant  of  the  claim- 
ant's had  unlawfully  sold  a  set  of  mill-irons,  on  the 

.  premises  claimed,  and  that  they  had  been  thiLS  removed 
from  the  premises :  IlvhJ^  that  it  was  not  damage  rc- 
suking  from  delay  only,  such  as  is  contemplated  by  the 
Statute,  but  was  a  tort  by  the  tenant^  for  which  he  wa^ 
liable  to  the  plaintiff.  Perkins  et  al.  vs.  Attaway^ 
guardian .J7 

2.  TVhcFC,  in  such  a  caae,  a  witness,  an  attorney  at  law^ 
and  advuaing  counsel  for  the  claimants,  stated  that  he 
had  adTised  the  withdrawal  of  the  daim,  to  avoid  duo- 
ages;  lS[eli',  that  this  testimony  was  proper,  aq  m^te:  . 
.     VOB.  TOV.  92 
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rial  to  the  inquiry,  ivliethor  or  not  the  claim  had  been 
continued,  unreasonably,  after  the  claimants  were  ad- 
.  Tiscd  of  its  weakness.     Ihid» 

3:  Where,  upon  the  trial  of  such  an' issue,  iho  Court  in- 
structs the  Jury  that  "  the  question  of  title  was  settlcil. 
and  could  not  be  considered  by  them"  :  HehU  that  if. 
by  this,  the  Court  uc^igned  to  say  that  it  was  not  nec- 
essary for  the  Jury  to  consider  this  title,  in  order  to 
dctennine  whether  or  not  the  claimants,  in  this  case, 
were  entitled  to  the  premises  in  dispute,  the  charge  was 
right ;  but  wrong,  if  the  Court  meant  to  say  that  the 
Jury  might  not  look  to  the  title,  in  order  to  ascertain 
whether  or  not  the  complainants  had  probable  ground 
for  tlieir  clahn,  and  may  have  interposed  it  in  good 
faith.     77>A/. 

4.  Where  there,  was  no  testimony  of  gr(j.s>ly  uuskilfid  ad- 
vice given  by  counsel,  (unless  the  failure  to  recover 
instituted  such  evidence,)  and  the  Court  charged  that 
if  the  claimant>s  made  this  claim  under  the  advice  of 
counsel,  which  was  >\Tong  and  grossly  unskilful,  they 
were  not  protected  or  excusable :  Ueld^  that  this  was 
charging  upon  a  supposed  state  of  facts,  which  did  not 
exist,  and  was  en-oneous.     Ihid. 

5.  If  a  claim-case  be  commenced  and  continued,  under  and 
by  advice  of  coimsel,.in  good  faith,  sought  and  acted 
on,  even  though  such  advice  proved  to  be  founded  upon 
erroneous  views,  the  claimants  are  not  responsible  for 
damages,  as  having  interposed  the  claim  for  delay  only. 
Ibid. 

I».  If  a  claim  be  entered  in  good  faith,  and  afterwards,  the 
claimant  discovers  its  weakness,  and  that  it  ought  not 
to  pi'evail,  and  does  not  withdraw  or  diamiss  the  same, 
\iithin  a  reasonivVAi;  uwvc  after  such  discovery,  he  is  lia- 
ble, upoi\  fvm\\  vw\\cX  iigi\\>&X\ifis^,te^iaMj^«^ 
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ing  from  8uoh  couti nuance  of  the  ckiiiu,  just  as  If  the 
same  hail  been  at  first  interposed  for  ilohvy  onlj'.     /  bid. 

7.  Execut.Mini  :uo  h^vie^l  upon  laud,  as  the  property  of 
the  dffondani,  wh'wh  is  claimed  by  B,  and  a  verdict 
rendered  f^n«lin^  it  siilij»(t ;  afterwards,  B  conveys  it  to 
C,  and  it  is  levied  on  jis  the  property  of  C,  and  D  be- 
come?* tlnf  pinrharfcr,  with  actual  notice  of  the  previous 
litigation,  l>  |»ul.s  in  his  eiaini,  when  offered  for  sale, 
under  tlie  ori^^inal  levy :    //i'A/,  that  he  is  estopped  by 

die  former  ihiding.     .Vctii),^  vs,  Sandrfs IIB 

8.  The  plaintiff  in  /z./l/.  introduces  a  deed  fi-oni  the  adminis- 
tratrix of  the  defendant,  t«)  I>,  uiade  in  couipllancc  with 
a  sale  under  the  order  of  the  Ordinary,  and  another 
from  R  to  thechiiniant:  //<{/(2,  that  the  o/<i<9  in  not 
*ihani»ed.     McComtrll  vf.    Rhodes 318 

9.  Where  a  elaini-case  is  on  the  appeal,  and  the  claimants 
propose  to  withilraw  their  claim,  and  make  an  entry  ae* 
cordingly,  to  which  plaintiffs  object  at  a  subsequent 
terra,  plaintiffs  cannot  take  an  order  dismissing  the 
claim,  against  tlie  will  of  the  elaimants.  Bt'tkime  aiid 
anUhvr  vh.  Borhr 694 

CLERKS. 
Sec  CimHtitnitou'd  L*vv,  :i!fi.     (.-onrfAi^  1. 
COLOR  OF  TITLE. 


1.  A  Sheriff's  de-d,  iliough  defective,  may  be  proper  tcs- 
timunv,  as  ^-.'^hyr  »f  iith\  in  aid  of  possession.  Beverly 
and  'tnothrr  ra,  Bnrh' 

2.  The  lestiniMr y  '>f  a  witness,  going  to  show  that  the 
pnreb»so-munv  y  r<?r  land  i^  not  paid,  is  projKJr  evidence, 
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in  a  case  between  the  vendor  and  vendee,  vhcre  the 
lK>nd  for  titles  is  relied  upon  as  a  color  of  title ;  for  in 
such  case,  the  bond  cannot  so  operate^  when  the  pur- 
chasc*nioney  is  not  paid.    Ibid. 

See  Deed,  7. 

COMMON  CARRIERS. 

See  Rail  Roads^  2,  3. 

CONSTITUTIONAL  LAW. 

1.  The  Legislature,  much  less  the  Inferior  Court  of  a 
comity,  cannot  appropriate  the  laud  of  one  citizen  to 
the  use  of  another,  especially  without  making  provis- 
ion for  compensation.  IlaU.  adm*rj  r*.  Bot/d  and  an- 
otJter 1 

2.  In  England,  coi-po rations  are  created  and  cxi.st  by  pre- 
scription, by  Royal  Charter  and  by  Act  of  iV.rlianicnt. 
In  this  country,  they  are  created  by  authority  of  the 
Legislature,  and  not  otherwise.  The  Franldni  Bridge 
Vo.vs.  Y.   Wood 80 

i.  The  Legishitivc  power  is  vested,  undei*  our  Constitu- 
tion, in  the  General  Assembly,  consisting  of  a  Senate 
and  House  of  Repi-escntatives,  elected  at  stated  inter- 
vals by  the  people.     Ibid. 

4.  C«n  the  Legislature  transfer  the  law-making  power  to 
any  other  body  ?     Qunr  .■     Ibid. 

5,  In  England,  although  the  contrary  doctrine  wiis  for- 
merly asserted  to  be  the  law,  it  is  now  well  settled  that 
the  King  may  delegate  to  othei*s  the  power  of  estab- 
lishing corporations ;  and  the  same  principle  has  been 
recognized  by  the  Courts,  both  of  Pennsylvania  and 
Missouri.    IhH. 
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6.  The  Act  of  1843,  and  diat  of  1845,  amendatory  there- 
of, pointing  out  the  manner  of  creating  certain  corpo- 
rations, and  defining  their  rights,  powers,  privileges  and 
liabilities,  are  Constitutional ;  and  the  charters  estab- 
lished under  them,  and  in  conformity  with  their  provis- 
ions, are  legal  and  valid.     Hid* 

7.  Upon  trial  of  the  cjuestion,  as  to  the  right  of  way  in 
the  E.  T.  &  G.  R.  U.  Co.,  over  tlie  route  upon  which 
they  have  constnictinl  their  road  in  Georgij»,  asugahist 
the  claim  of  the  Union  \\\\  li.  K.  to  the  oiUDC :  IL-ld^ 
that  the  former  Co.  takes  no  legal  ai<l  from  the  resolu- 
tions of  our  Legislatui'c  in  1S->7,  offering  to  secure  sim- 
ilar priviU^ges,  in  our  State,  to  any  TcTinessce  Compa- 
ny, tfi  tli«>se  enjoyed  tliorr.*  hy  the  W.  in  A.  B.  R.  j^ro- 
nidedj  the  latter  State  would  grant  the  privilege  of  ex- 
tendmg  that  Road  to  the  Tennessto  River.  The  Un- 
ion Br,  It  /?.  M.  ThvIL  T.  v  G't.  JL  li.  Co 327 

8.  In  1840,  the  Legislature  «>f  (ioor;ii;i  incori>oratcd  the 
Cross  l'laln^5  &  Red  Clay  Rail  Road,  rcsenhig  tlie right 
to  repo;il  the  cliartcr.  lu  1^47,  :ni  Act  ^vlls  passed, 
gi'anting  the  rl;j;ht  of  way  over  the  s:jine  route  to  others. 
Tu  1S40,  tho  Legisl;iturt3  roeo;^'iiixcd  the  7>rineiplcs 
granteil  to  the  Coiiiptiuy  l)y  the  Aet  of  1'^40 — changed 
the  niime  to  Union  ]>r.  11.  R.  ;nid  repealed  that  clause  in 
the  Act  of  1?<4U,  wliieii  reserved  the  right  to  repeal  the 
charter:  //i?r^,  that  the  Act  of  184f>  coidd  not  affect 
tlie  rights  which  IihiI  heen  acj^uircd  under  the  Act  of 
1847,  W.iuse  that  Act  repealed  the  Act  of  1^40,  .-o 
far  as  the  right  of  way  was  coiicernotl.     J  bid. 

9.  The  prohibition  of  the  lOtli  Section  of  the  1st  Article 
of  the  Constitution  of  the  V.  S,  to  the  <'ffect  that  no 
State,  without  the  consent  of  Congress,  '•  shall  enter 
into  any  agroeiaent  my  eoir.jaet.  with  another  State,  or 
with  a  foniign  j>ower",  is  political  in  its  character,  and 
has  no  reference  to  a  mere  matter  of  contract,  or  to  the 
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.  grant  of  a  francliiBC,  vrhich  in  no  wise  conflict  with  the 
powers  delegated  to  the  General  Government  l)y  the 
States.     Thid, 

10.  Violations  of  tlic  local  by-laws  of  a  muuiuipal  oovpo- 
ratiou,  not  involving  the  elements  of  offences  knrA\n  to 
oui'  Penal  Laws,  arc  not  '•  Criminal  Cases",  within  the 
meaning  of  the  3d  Section  of  the  ]  st  Article  of  oiu*  State 
Constitution.     Floyd  vs.  Tha  Oommissiancy's,  Ji\: 354 

11.  Summary  trials  and  convictions,  without  tin:  iiitorvcn- 
tion  of  a  Jury,  for  such  violations  of  local  by-hiw»,  do 
not  conflict  with  tlic  right  of  trial  by  Jury,  as  oxerci-sed 
in  this  State,  previous  to  tlie  30th  May,  lTi>8,  and  are 
therefore  not  unconstitutional.    Ibid. 

12.  The  Onlinance  of  the  City  Council  of  Savannah,  that 
"  on  tlie  gross  amoimt  of  sales  of  all  negroes.  ;L'oods,  wares 
and  merchandize  or  other  commodity,  article  or  thing 
sold  within  the  corporate  limits  of  the  city,  by  ;tny  per- 
son or  persons  whomsoever,  upon  or  for  Ji  (.^onnnission, 
premium,  per  centum,  or  other  profits,  charged  or  to  be 
charged  thereon,  &c.  there  shall  be  paid,  by  the  {jju-sou 
BO  selling,  fifty  cents  on  every  hundred  dollars  of  the 
amount  of  such  sales  respectively,"  kc.  is  not  unconsti- 
tutional, according  to  the  decision  of  the  Supreme  Court 
of  U.  S.  in  Breton  vs.  Man/landy  12  Wheat.  Pad*>l- 
ford,  Fay  ^  Co.  vs.  The  Mayor,  .^c 438 

13.  That  case  is  over-ruled  by  the  LiccuH*;  case,  in  o  Hoic- 
ard;  and  by  the  Passe ntnr  cases,  in  7  Ilmvanl^  and 
partly  by  the  case  of  Grori^x  vt  al.  rs.  Slnu*fht'r^  ir> 
Peters.     Per  Rennintj^  J.      Hid. 

14.  The  Constitution  is  to  be  CiHistrued  in  the  senso  in 
which  it  was  understood  by  the  laakcj'b  of  it,  at  the  time 
when  Uicj  maiJivi  \1.     I  bid . 
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16.  That  senfk»  is  exprcsseil  by  the  four  follonring  propo- 
sitions : 

1.  That  tho  Constitution  delegated  to  the  General 
Government,  or  any  Department  thereof,  no  power,  by 
imjtlicatwn^  but  only  such  potcers  as  it  expressly  enu- 
merated. 

2.  That  It  delegated  no  crrhiairv  power,  unless  the 
delegation  v  as  said  to  be  exchisive. 

3.  That  it  hiid  no  prohibition  upon  the  State?,  ex-     ■ 
cept  sufh  as  it  specifie<l. 

4.  That  tlie  wonls  used  in  it,  if  susceptible  of  more 
meaning  tlmn  one,  were  used  in  the  meaning  which  was 
least  f;i\or;.blo  to  the  delegation  of  power,  and  mostfii- 
vorablo  tn  iti*  retentinn.     Pn-  Boming^  J,     JhhL 

16.  The  Supivnie  Court  of  Georgia  is  co-ef[nal  and  co-or- 
dinatr- witli  the  Sui)renni  Court  of  V.  S. :  and  there- 
fore, the  lattvr  cannot  give  the  former  an  ordor,  or  make 
for  it  a  prer  f  dent.     Per  Bcnnimj.  •/.     Tbid. 

17.  Tho  four  stated  propositions  are  true,  anything  said  or 
done  by  the  Supreme  Court  of  the  U.  P. -to  the  contra- 
ry, notwithstanding.     Per  Bimning^  J.     Thid. 

18.  Trie<l  by  the%ej  the  decision  in  Brown  vft.  Marifland 
is  erromom'     Per  Banning,  •>.     Ibid. 

19.  Tried  by  the%e^  the  ordinance  is  not  unconstitutional, 
as  against  the  commercial  clause.  Per  Bcnning^  J. 
Ibid, 

20.  Tried  by  Mc«c,  it  is  not  against  the  clause  which  pro- 
.  hibits  the   States  to  tax  imports.    Per  Benning^  J. 

Ibid. 

31.  Tho  meamngof  that  clause  is: 

1.  That  without  the  consent   of  Congress,  a  State 
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may  tax  imports.,  for  the  purjiose  of  executing  her  In- 
spection Laws. 

-.  That  the  iiett  prothice  of  such  tax  is  for  the  U.  S. 

3,  Tliat  TTith  the  coii.scnt  of  Congress,  a  State  may 
tax  import?  for  any  puri)o>?e. 

1.  Thjtt  withoiil  thjit  consent",  she  may  tax,  subject 
ton  power  hi  Oongrei^i^  to  revise  and  control. 

-'.  That  lliepuvt  of  (hr  chuise,  friving  the  "nett  pro- 
.  (hice  to  the  I..  S.,  applies  only  to  Tax  Laws,  for  inspect- 
ion pu"po;>e<!.*'     Ptr  Bcnrnvtj^  J.     Hid. 

22.  Query  J  Must  not  the  Court  presume  this  Ordinance 
pnssed  for  executing  an  inspection  Law?  Per  Ben- 
nitta,  J.     Ihi'L 

23.  If  not.  it  is  to  he  pn  snaicl  that  Congress  has  consent- 
ed to  it.     Per  Bcvnip;-,  »/.     /i/cf. 

24.  But  if  Congrets  h;»s  noi  eo^  :?ntcd.  it  Ih  not  void,  but 
only  subject  to  he  revised  aiul  c'  'trolled  by  Congress. 
Per  Benmnff,  J,     Ibid. 

25.  If  void,  it  work-  no  wron;:;  t  •  C.\-  v/v-i'sons  subject  to 
thoOrdhiance.     V'     liyhni.'^jf.   /.      /A?V. 

26.  Has  not  the  0'»\-.  rt;.«i\  :'i'»iu'.  inv.ici-  tiic  Constitution, 
the  power  to  fil^  \.  ^irnin'v  i'  ti--  Oh'-ls  -'inof  the  Su- 
perior Courts?  AvKi  ;  rf'  tlic  Aci  .'i  Ic-')  and  1842, 
oonfeiTing  this  y\-yi\r  v-x-^u  the  li'lVv^"-' ::T:d  Superior 
Courts,  unconstiuil'oii;*!  :'.vl  voi  l'     Qud  .' .'     Mealing 

V8.  Pace  and  ofJu  ^^ 596 

See  Criminal  Lav. '^      <h':"'.jni  A      J trri^-Vu  tionj  2^ 
CONSTlircT^'^v  (:5V  sTVTUTES. 

1.  The  Legislature,  v-  ,^i  )uirt«",  t:r:M:t*'d  in  1840,  reserv- 
ed the  riglit  to  xe\oV!.      'uv  IbtT,  thuv  granted  the 
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same 'franchise  to  others.     Tlic  Act  of  1840  is  repeal-    • 
•   ed,  bccaii.se  the  Act  of  1847  is  directly  repugnant  to  it. 
Thii  Uniov  Br.  IL  It.  vs.  The  /;.  T.  (f  G.  E.  R 327 

2.  A  Statute  must  be  construed  with  reference  to  the 
whole  system  of  which  it  forms  a  part.  McDvugaM^ 
adm lit  iistrafvij\  vs,  iJoiu/JitTtf/ 674 

CONTINUANCES. 

1.  Applications  for  continuances  are  made'  to  the  tfoumil 
discretion  of  the  Court,  and  the  Appellate  Court  "vvill 
bo  careful  not  to  interfere  with  that  discretion,  excj^pt 

in  ciL^e:-:  «»f  ubu^e.     Ilohciis  m.  The  State -   6 

2.  In  all  applications  for  a  continuance,  on  account  of  not 
havin;^  subptjcnaed  witnesses,  by  reajjou  of  the  recent 
finding  of  the  bill,  the  party  moving  must  show,  by 
giving  their  names,  that  he  has  such  witnesses,  and  must 
state  what  he  expects  to  prove  by  them,  in  order  that 
the  Court  may  judge  of  its  materiality.  Roltois  and 
another  vx.  The  State ;..  '    8 

3.  Where,  upon  motion  for  a  continuance,  on  the  gi'ound 
.  of  popular  excitement  against  the  prisoner,  five  months 

have  elapsed  from  the  time  the  offence  was  committed, 
and  the  Judge,  to  whom  application  was  made,  refuses 
it,  because,  in  his  opinion,  this  period  is  sufficiently  long  ' 
for  such  popular  feeling,  if  it  had  been  aroused,  to  havo 
subsided :  Ileld^  that  this  is  a.  matter  which  is  necessa- 
.  rily  very  much  in  the  discretion  of  the  Court,  whose' 
duty  it  is  to  look  into  all  the  cu'cumstances ;  and  where 
there  appears  no  evidence  of  the  abuse  of  such  discre- 
tion, this  Court  will  not  disturb  the  <lecision.     1  hid, 

4.  If  a  party  be  ruled  into  a  trial,  when  it  appears,  from 
the  facts  stated  in  the  bill  of  exceptions,  that  he  was  cii- 
tilled  to  a  continuance,  the  judgment  obtained  against    ' 
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him  will  be,  for  that  catise,  reversed,  and  i^  new  trial  or- 
dered.    Copmliaven  V8.  T  lie  State 22 

5.  The  defendunt  against  whom  a  bill  of  indictment  was 
^    found,  and  who  was  put  upon  liis  trial  the  next  day, 

moved  the  continuance  of  the  cause  till  the  neict  Term, 
or  for  a  few  days,  to  obtain  the  testimony  of  two  wit- 
nesses,- whose  names  were  set  forth  in  the  affidavit,  and 
who  resided  in  the  State,  and  by  whom  he  expected  to 
prove  an  alibi:  ffeldy  that  it  was  error  in  the  Court,  not 
to  bIIow  time  to  procure  the  evidence — the  facts  con- 
tained in  the  affida^dt  of  the  pai*ty  demonstrating  the 
materiality  of  the  proof.     Ibid. 

6.  The  Penal  Code  of  Gcorgiii  is  liberal,  in  granting  con- 
.    tinuances  in  Criminal  causes.     Ibid. 

7.  The  opinion  of  the  prcsidmg'.  Judge,  as  to  the  guilt 
of  the  accused,  cannot  be  made  the  ground  for  depriv- 
ing him  of  the  clear  legal  rights  guarantied  to  him  by 
the  laws  of  the  land.     Ibid. 

CONTRACT. 

1.  Where  B  lends  money  to  T,  upon  condition  that  he 
'  will  share  one-third  of  the  loss,  upon  a  shipment  of  cot- 
ton, which  has  been  sustained  by  a  firm  of  which  T  er- 
roneously supposes  liimself  a  member,  B  knowing  at  the 
time  that  he  is  not  so,  but  having  no  interest  therein : 
Ifeld^  that  B  has  commitited  no  such  fraud  on  T  as  vi- 
tiates tlie  contract,  and  will  prevent  his  recovery  of  the 
amount  so  loaned.     Tillinghast  and  anofJicr  vs.  Banks,  6i9 

2.  A  valuable  consideration  consists  in  some  right,  inters 
est,  profit  or  benefit  accruing  to  the  contractor ;  or  some 
forbearance,  detriment,  loss  or  responsibility,  labor  or , 
Service  ou  tVo  ol\\«t  «wS«i«    Ibid*  .  :  ^  .        *  *   , 
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See  Mistake,  1.     Voluntary  Conveyance. 
CORPORATIONS. 

1.  Advantage  cannot  be  taken  of  non-u»er  or  t»w-ti«er, ' 
of  an  Act  of  Incorporation,  in  any  collateral  action, 
y/**  Union  Br.  R.  li.  vs.  The  E.  T.  ^  Cf.  R.  R.  do.  32T 

1 

2.  An  Act  of  Incorporation,  in  which  the  Legialature 
haVc  reserved  the  right  of  repeal,  may  bo  repealed  by 
iinplication,  upon  the  principle  that  every  affirmative 
Statute  is  a  repeal,  by  implication,  of  a  precedent  af- 
firmative Statute,  so  far  as  it  is  contrary  thereto.   I  hid. ' . 

3.  A  corporation  can  have  no  legal  existence  out  of  the 
sovereignty  by  vrhich  it  is  created ;  but  its  existence,  as- 

•  a  person  capable  of  contracting,  may  be  rccogniaed  in 
another  State,  and  as  such,  it  may  there  be  contracted 
with.     Ihid. 

See  Oo7istittUional  Law^  2  to  9, 10, 12.     Retailing^  jf^,  1. 

COURTS. 

1.  The  several  Courts  of  this  State  have  the  power  to  ad- 
journ from  day  to  day,  or  for  a  longer  time,  to  suit 
their  own  and  the  public  convenience,  without  a  Clerk ; . 
and  an  interregnum  in  the  office  of  Clerk,  would 
not  deprive  the  Courts  of  this  right.  Mealing  v9. 
Paceetal 596 

COURTS  OF  ORDINARY. 

i.  The  i-ule  is  well  settled,  that  all  that  is  necessary  to 
show  jurisdiction,  must  appear  on  the  face  of  the  record, 
or  in  the  proceedings  of  a  Court  of  limited  jurisdiction. 

But  whether  letters  of  guardianship  can  be  said  to  be  a 

'    .   •■■  .      '    ..  '  ■      • 
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part  of  th6  record  of  a  Court   of  Ordinary — Query? 
PerkiHM  et  al.  vs.  Attawat/y  tjiiardian 27 

5-  The  Court  of  Ordinary,  in  our  State,  so  far  as  testate 
and  intestate  estates  are  coneertied,  eannot   be  deemed 
a  Court  of  limited  jurisdiction,  in  the  sense?  contempla- 
ted by  the  above  rule.     And  as  regards  the  subject  mat- 
•  ter  of  such  estates,  every  presumption  is  to  be  made  in 
;  &vor  of  the  jurisdiction  of  the  Court  of 'Or4inary.  I  hid, 

8.  The  Civil   and    Canon  Law,  governing  the  j^roeeed- 
ings  in  the  Ecclesiastical  Courts  in  England,  in  relation 
-to  testamentary  causes,  is  the  law  of  our  Courts  of  Or- 
dinary, upon  similar, questions.     Finrh  et  al.  v».  Finch.  362 

See  AdmmistratorSy  rj-c,  5.     Willsy  3,  4,  5,  *». 

CRDIINAL  LAW. 

1.  In  a  prosecution  for  robbery,  where  the  pritfoner  re- 
licil  upon  a  plea  of  autrefois  convict^  on  a  cliarge  of 
burglary,  the  indictment,  in  tliat  case,  having  chained 
the  breaking  and  entering,  with  intent  to  commit  the 
robbery,  which,  by  demuiTer  to  the  plea,  was  admitteil 
to  be  the  same  as  that  charged  in  the  second  indict- 
ment :  Seld^  that  the  plea  of  foniier  conviction  was 
sufficient,  in  Law,  because  tlic  record  shows  tlic  second 
case  to  be  the  same  transacted  with  tlie  first :  7/«7*Z, 
also,  that  the  plea  is  sufficient,  where  the  prisoner 
might  have  been  convicted  on  tlie  first  indictment,  by 
the  evidence  necessai-y  to  support  the  second.      Robtn-tA 

'   '^  Copvnhaven  vs.  The  State )^ 

2.  Where  there  are  t\YO  counts  in  an  indictment,  and  the 
second  is  decided  to  be  defective,  the  Jury  may  proper- 
ly return  a  verdict  of  '*  Guilty  on  the  fii'St  Count"  ; 
and  this  is  a  »^e\\cv:d,  not  a  special  verdict :  HcM,  also, 
that  if  the  3\iYy,\^y  mvs\A!ik<e^  N?\:\\Ai  \?wi  ^^!i>cv\vi\^  *•  GtiOty    " 
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on  die  jiTBt  account*^  the  Court  may  dircet  a  correction 
of  this  false  orthography,  and  cause  the  first  syllable 
of  the  last  words  to  be  erased.     IbiiL 

3.  The  Jury,  on  the  trial  of  an  indictment,  returned  into 
Court,  and  were  called  by  the  Clerk  ;  one  of  tliem  hand- 
ed the  indictment  to  the  Solicitor  General,  upon  which 
a  verdict  of  "Guilty'*  was  written,  but  notiiigncd.  It 
was  shown  to  the  counsel  for  prisoner,  who  declined  to 
poll  the  Jury.  It  was  then  read*  in  the  hearing  of  the 
Jury,  and  onlcred  to  be  recorded :  Jleld^  that  the  pris- 
oner was  not  elititled  to  a  new  trial,  on  iiccount  of  any 
irreguhu'ity  in  the  verdict.     Itobcrttt  vtt.  The  Statr 18 

4.  Upon  the  trial,  a  pris<)ner  was  represented  by  counsel, 
and  to  one  of  theiu  wns  submitted  the  conduct  of  the 
cxiimination  of  witnesses.  After  a  full  cross-examina- 
tion of  one  of  tlio  witnesses,  by  that  counsel,  the  pris- 
oner recjucsted  leave  to  cross-examine  him,  which  wa^ 
denied:  Jlchf,  that  this  was  no  violation  of  the  consti- 
tutional right  of  the  prisoner,  to  defend  by  counsel,  in 
pei"son,  or  by  both.     I  bid. 

6.  Criminal  Coui'ts  should  be  doubly  guarded,  whenever 
nptorlous  offenders  are  arraigned  before  them — the  great- 
er the  crhue,  the  greater  the  temptation  and  danger  of 
being  betrayed  into  error.     Copenhavcn  vs.  Th  e  State.     22 

6.  On  an  indictment  for  a  rape,  the  prisoner  may  be  found 
guilty  of  an  assault,  with  intent  to  commit  the  offence. 
Jolmaon  vh.  The  State 56 

7.  In  crimes  wJiich  re(]uirc  force  as  an  element  in  their 
commission,  there  is  no  substantial  <lifFerence  bctweeu 
an  assault  with  Intent^  and  an  assault  with  ifttctnpty  to 
commit  the  offenoc.     /  bid. 
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8.  Ill  simple  larocuy,  the  thief  may  be  tried  in  auy  coun- 
ty in  which  he  may  be  found  in  possession  of  the  stolen 
goods ;  and  a  trial  in  one,  is  a  bar  to  a  trial  in  every  oth- 
er-    Tipfdngsvs.  The  State 422 

9.  The  legal  signification  of  an  entry  upon  thoi.miuutes, 
in  the  trial  of  a  capital   case,  of  "Juror  withdrawn — 

'f.^.r^^  inis-trial  declared!',  is,  that  the  discharge  of  the  Jury 
^      1(as  with  consent  of  the  defendant,  by  agreement  be- 
tween the  respective  counsel.     Lancton  vs,  TIih  State.  426 


.^^. 


See  ConutitHtional  Lati\  10,  11.  Jury^  ].  Cuntinu- 
anccy  6.  Nciv  Trials  15  to  18.  Practice  Superior 
Courts  1.     Retailing^  ^c,  1.     WitnesSy  1. 

DEBTOR  AND   CREDITOR. 

See  Vendor's  Lien,  4. 

DEED. 

1.  A  deed  cannot  be  delivered  to  the  grantee,  as  an  es- 
crow; but  so  to  operate,  must  be  delivered  to  a  third  per- 
son for  him.  A  deUvery  to  the  grantee,  himself,  vesta 
the  title  in  him.     Jordcun  et  al.  m.  Pollock j  adm'r 145 

2.  Where  several  deeds  have  been  delivered  by  a  grantor 
to  R,  one  of  his  sons,  in  which  he  has  couvcycil  to  that 
son,  and  others  of  his  children,  various  items  of  his  prop- 
erty ;  and  at  the  time  of  such  delivery,  the  grantor 
says  to  him,  ^'  take  them  and  put  them  away  until  I  call 
for  them,  for  I  am  not  ready  to  turn  over  the  property, 
as  the  crop  is  not  housed'* ;  and,  afterwards,  a  question 
is  raised,  as  to  the  delivery  of  his  deed  to  R,  who  has 
been  in  possession  of  the  land  granted  by  it:  Hvldj  that 
the  fact  of  the  other  deeds  beitig  fi>und  in  the  posses- 
sion of  the  other  children,  (the  grantees)  was  one  from 
which  a  presumption  might  be  derived,  that  his  deed 
was  delivered  to  R.    Ibid. 


0 
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3.  In  snch  fc  case,  it  was  not  error  in  tte  Couii;  -to  cliargo 
that  the  eirctunstahces  under  ^hich  the  deed  was  hand- 
ed to  B,  and  his  possession  of  the  land,  taken  with  all 
the  other  testimony,  might  bo  looked  to  as  widence  of  ' 
deliverv.     JHd. 

*     • 

4.  The  mere  enncellation  of  a  deed,  will  not  divest  the  ti- 
tle to  land  which  has  once  vested  by  tninsmutation  of      ;. 
possession :  nor  will  ii  re-delivery  of  liie'deod  have  thig- 
effect.     Ibiil, 

5.  An  instniniont,  purporting:  to  be  a  deid,  wliiclu  when 
made,  is  incapable  of  having  any  legal  operation,  can- 
not become,  afterwards,  a  valid  deed,  by  being  comple- 
ted and  delivered  by  a  stranger,  in  the  absence  of  the 
party  acting  under  a  parol- authority,  and  can  only  be 
completed  by  a  third  person,  acting;  nndcr  written  au- 
thority, under  seal.     Ingram  cf  a?.  r«.  Little 173 

tj.  A  deed,  duly  signed,  sealed  and  attested,  but  witli- 
out  any  grantee  named,  and  without  the  amount  of 
the  purchase-money  stated,  these  being  left  blank,  is 
inoperative,  as  a  niimiment  of  title,  and  cannot  be  com- 
pleted by  a  third  persoji,  in  the  absence  of  tho  grantor, 
without  authority,  imder  seal.  Such  instrument  is  ad- 
missiblo  in  evidence,  howe^'er,  to  show  color  of  title  in 
the  party  claiming  under  it.     Ibid. 

See  Evidence^  25,  2G.  Registration^  1.  Vendor  and 
PureJiatter^  1,  2. 

.  DEPOSITIONS. 

Sec  Interroflatorie«. 

DEVISE  AND  LEGACY. 

^1.  Where  poisonal  property  to  S  (I,  and,if  he  should  die; 


•I 
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-without  any  child  living  at  his  Jcath,  then,  to  the  cM- 
dren  of  L  G  and,  J  A,  and  S  G,  died,  leamg  his  wife 
f*nceinU'  \vith  a  child,  which  was .  afterwards  bom  and 
Kred  for  some  time,  but  subRoquently  departed  this  life: 
iTJ'W,  that  siTch  bequest  was  in  the  nature  of  an  execu- 
tory ^\{t  to  tlie  cliililren  of  S  G  and  J  A,  to  gake  ef- 
fect, upon  the  defeasance  (»f  the  pi'ior  gift  to  S  G :  Jfcld, 
also,  that  for  the  purpose?  of  this  bequest,  the  diiid,  in 
ventre  nfiiwrre^  was  a  child  living^at  the  death  of  its 
*  father  S  G.     (h'oee  vg,  J{ifti-»herrj/ 233 

2.  Where  a  legacy  i;*  ;:civen  to  one  who  is  appointed 
executor,  Avhcth(»r  the  sanu*  be  expressed,  as  in  consid- 
eration of  care  and  pains  or  not,  the  law  presumes  that 
it  was  «];iveu  in  consideration  of  services  as  executor, 
unless  there  are  words  in  the  will  which  show  that  it 
was  founded  on  a  different  consideration,  and  the  lega- 
.cy  must  fail  if  the  person  so  appointed  docs  not  quali- 
fy as  an  executor.  The  provision  mado  by  our  Law, 
for  payment  of  connnissions  to  an  executor,  though 
weakening  the  strength  of  thu*  ])resumpfion,  is  not,  ne- 
cessarily, so  repugnant  as  to  repel.it.  BiUhtr/sIcay  ad- 
muir^vH.  Moorc^  ad)nr 370 

See  Estates,  1. 

DISCOVERY  AT  LAW. 

1.  By  the  Act  of  1847,  the  order  u>  obtain  discovery  had 
to  be  granted  in  oj)e7t  Court.  By  the  Amendatoiy  Act 
of  18/30,  the  order  could  be  obtained,  either  in  term 
time,  or  from  a  Judge  of  the  Superior  Court  or  Justice' 
of  the  Inferior  Court,  aw  vaeation,^  Nether  of  them  caa 
act  in  a  case  peiuling  in  the  Court  of  tjic  other.  Til- 
UnyhaM  and  another  vs.  Nourse,  Stone  ij-  Ce 641 

DISTRIBUTION. 

See  AdmiHiJttrators,  ^r. 
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'         .  DOWER. 

1.  A  notice^  bj  a  widow,  of  her  intention  to  ajqply  for  ;' 
dower,  ig  void,  imless  given  in  her  name.    Rogers  etal.  " 
ex'n^  vt.Md$kin8 a '.  100; 

2.  Where  tBere  are  two  r^resentativcs  of  an  estate,  both 
of  whom  reside  in  the  county,  and  arc  included  in  ther 
notice  by  the  widow,  of  her  intention  to  apply  for  dowerj' 
both  .'shoul^  be  served.    Ibid. 

DURESS. 

1.  J^  instrument  obtained  from  A,  in  prison,i6  not  void   . 
for*  duress,  if  B,  to  whom  it  is  given,  and  at  whose  in-    « 
stance  A  is  imprisoned,  was  fairly  in  the  prosecution    * 
of  1^8  legal,  rights,  in  causing  A  to  be  imprisoned. 
Smith  ct  al,  i'«,  Atwuiod^  adm'r 402 

EATONTON. 
See  RetaiUng,  ^c.  1. 

EJECTMENT. 

See  Verdieti  \i 

EQUITY. 

1.  Wiere  matter  is  relied  upon  in  the  an&wcr,  as  a  defence, 
which  docs  not  appear  in  the  biU,  and  the  only  relief 
thereby  sought,  is  such  us  is  direedtf^  and  not  coUateral- 
Z^j'incideiit  to  such  defence,  and  no  cross-discovery  is 
sought:  JSTeW,  that  this  portion  of  the  answer  is  not  in 
the  nature  of  a  cross-bill.     Tison  rt  al.  v%.  Tison^  ad- 

'Piiniittatdr ! .^. ^6!T  " 

vol.  xjv,  94 


'  * 
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2.  Upon  a  bill  to  refnnn  an  absolute  bill  of  sale  for  a  nc- 
^ro,  on  the  groimil  of  fraud,  in  this,  that  it  was  intend- 
ed only  as  a  security  for  money  loaned  at  a  high  rate 
of  usury,  certain  witnesses  testify  to  declarations  of  the 
usurer,  acknowledging  that  he  h?ul  a  lien  only  on  the 
idave,  and  that  if  principal  and  interest  were  paid,  the 
debtor  might  keep  the  negro:  JFTeld,  that  these  circum- 
Btances,  taken  together,  might  afford  presumption  that 
the  deed  was  made  absolute,  l)y  fraud  or  mistake,  and 
that  the  testimony  should  liavo  been  su!)mittcd  to  the 

.  Jury,  that  they  might  detennine  whether  it  did  have 
this  effect.  Greer,  erwutor^  vs.  Caldwell^  odMiiu'^' 
trator ^ 207 

3.  It  is  not  proper,  in  such  a  case,  for  the  Court  to  chai^  . 
that  the  evidence  to  reform  the  deed,  should  be  "pori- 
tivo".     The  better  rule  is,  that  it  should  be  (whether 

.  ■  positive  or  presumptive,)  cleafy  strong  and  sa;tisfactory. 
Ibid, 

4.  Our  Statute  of  25th  December,  1837,  was  not  intended 
to  take  from  our  Courts  of  Chancery,  authority  to  re- 

•  form  written  contracts,  on  the  ground  of  mistake ;  but 
only  to  make  plain,  by  express  enactment,  the  illegality 
of  allowing  testimony  to  prove  that  a  deed,  absolute  in 
its  terms,  was  intended  only  as  a  mortgage,  without  pre- 
tence of  fraud,  accident  or  mistake.  In  other  wordfi, 
was  not  restrictive,  but  declaratory  of  the  Common 
Law.     Ibid. 

6.  Less  thiin  seven  years  having  elapsed  betAvecn  the  ac- 
crual of  the  right  of  action  and  the  filing  of  the  bdh 
the  cause  is  not  barred  by  lapse  of  time.  Freeman^  ex- 
eeutor^vs.  Cooper^  adminintrator.,, 2H8 

6.  For  rule,  when  a  defendant  is  excused  from  ansvcrinj?, 
on  the  grounOL  l\\ai  \vq  will  criminate  Uimsclf — See  Kjf- 
don  ct  al.  v%.  Heard /...  i55 


^  INDEX.  '^    ^  t*r^ 

7.  His  priyilpgG,  in  this  respect,  cannot  be  waived,  mi,  • 
way  be  set  up  liy  demurrer  or  plea,  or  in  his  answer. 
A  demurrer,  on  this  ground,  docs  not  go  to  the  relief,  but  . 
<mlj  the  discovery.     Complainai:t  may  proceed  and 
make  out  his  ease  by  other  testimony.     Ibid. 

fi.  A  complainant  lauctt  aver,  in  his  bill,  all  that  is  neces- 
sary to  show  his  right  to  the  rolicf  sought.     Davenport 
'Hal.  vhI  Ahtvn ?T1 

9.  "When  a  Court  oi  Eijuity  acijuires  jurisdiction  for  one 
purpose,  it  will  retuiu  it  until  full  und  j^atiyfactory  jus-\, 
tioe  is  rendered  to  all  tlio   parties  concerned.      Walker     . 
andanotlicr  tv.  M^/ms : 828 

10,  A\licrc  a  Ccmu'I  of  Eiiiiitv  hag  ohtaijied  jurisdiction 
ovei;  the  person  of*  an  -administrator,  ais  well  as  the  cs- 
tato- in  liis  handii,  and  he  is  fcmovt^d  from  oflicc,  a  re-    - 
Gcivor  will  I);.-  appointed  to  dispose  of  the  ;i;^ets,  under  • 
tho/decrce  (»f  the  Court,  in  ordur  to  efloct  the  object  for    • 
whioli  the  Court  originally  interferred.  ■    JluiL 

Jl.  The  jmisdictioiiuf  our  SnptTior  Courts,  as  Oourts  of  - 
Chancery,  u]H)uthL'  administration  of  estates,  consider- 
ed.     IhliL 

• 

12.  In  the  main,  eipiity  jurij^pi-udence  embraees  the  ?'ame 
matters  of  juri>dictiuj»,  and  modes  of  remedy,  in  Geor^ 
j^ia,  asin  Enghnid.     .////./. 

13.  Where  an  interrogatory,  in  the  bill,  calls  on  the  do-, 
fendant  to  show  by  what  pretended  claim  he  jccfuses  to  ' 
deliver  posscsf.sion  of  the  property,  the   answer,  setting 
forth  the  defendant's  title,  is  responsive,  and  evidence 

for  him.     Smith  vtaL  vh.  Attnood^  adminUtrafor. ,,,,,.  402 

14.  The  HUiwer  of  the  defendant^  is  evulence  for  him,  not 
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only  idien  it  is  responsive  to  the  call  of  biU  for  Smot* 
ry,  but  also  when  it  is  necessarily  connected  with  the 
responsive  matter  or  explanatory  of  it.  ShieU  t9, 
Siarhe 4^ 

15.  C(>arts,  in  this  State,  arc  more  reluctant  to  oust  Equity 
.  ef  its  juris^ction,  where,  in  England,  it  possesses  origi- 
nal concurrent  jurisdiction.     Rutherford^  reeeiverj  vs. 
«R^ ■  S£l 

16.  Though  the  charges  of  fraud  in  a  bill  are  not  very 
explicit,  yet  if,  when  rcferentiaily  considered,  with  all 
the  other  statements  of  the  bill,  they  amount  to  a  dis- 
tinct charge  of  fraud,  the  bill  should  not  be  dismissed 
for  want  of  equity.  West  et  ah  vs.  Rouse  and  aw- 
other '. 715 

17.  Where  the  equity  of  a  bill  is  fully  sworn  off  by  the 
answer,  the  injunction  will  be  dissolved,  unless  there  is 
some  very  special  reason  why  this  general  rule  should 
not  prevail.     Ihid. 

m 

9»t  Amendments^  8, 4.    Bridges^  3.    Charge  of  Courty  p. 

Equity  Pleading  and  Practice^  passim.     Fraud j  1. 

Statute  of^  1.     Q-aming,  2,  3.     Landlord  and   Ten" 
^    antj  2.     PartiitiuM  1  to  9,     Specific  Performance^   1* 

Trusts  and  TttiUees,  1,  2,  6. 

EQUITY  PLEADING  AND  PRACTICE. 

1.  "Where  a  defendant  in  Equity  is  called  on,  as  adminis- 
.  trator,  to  state  what  advancements  were  made  by  his  in- 
testate to  his  children,  and  he  states  that  each  child  re- 
ceived some  property,  in  numey^  negroes,  furniture,  and 
some  of  them  in  land ;  but  as  to  number,  value,  sex 
mi  age,  or  time  when  received,  or  amount  of  money, 
he  has  no  knowledge ;  that  these  transactions,  or  some 
of  them,  occurred,  before  his  birth ;  and  "  he  is  wlioDy    ' 
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«imble  to  9tete  more  fully  than  he  has  stated" :  BMf  '\ 
that  the  deCSDLdant  could  not  be  held,  to  answer  more  . 
folfy  on  these  points.     THson  ct  oL  v%.  Tison^  admin- 
.4Mor.......\. "..-  ifn 

i,  -Where  an.admimstrator  is  called  on  to  give  an  account 
of  his  proceedings,  as  sneh,  it  is  his  duty  to  annex  a. 
schedule  ef  all. his .  retunui  to  the  Ordinary,  to  the  an- 
swer. If  he  fails  to  do  ^,  the  complainant  is  entitled . . 
to  them,  before  the  answer  is  declared  complete ;  and  a 
pirospective  ordep  of  ^the  iSourt,  directing  the  answer  to  ' 
be  filed  as  complete,  upon  such  schedule  being  filed  with 
it,  is  contrary  to  the  practice  in  Chancery,  and  erro; 
neons.    Ibid.  ^ 

3«  So,  when  copies  of  deeds  referred  to,  and  relied  on, 
have  not  been  filed^  it  is  terror  in  the  Court  to  grant  an 
order  that  they  be  filed  with  the  answer,  and  complain- 
ant's exception  be  over-ruled.    Ibid.  „  •  v 

4.  When,  in  a  cause,  a  demurrer  or  plea  has  beeii  over-rill- 
ed upon  argument,  the  defendant  must- make  a  new  de^* 
'fence ;  and  it  is  not  respectful  to  the  Court,  again  to  pie-; 
sent  the  same  matter  in  the  answer.     Ibid. 

•Ow  A  plea  wluch  sets  forth  the  character  and  terms  of  an- 
Act  of  the  Legislature,  grantmg  a  firanchise,  which  Act 
is  alluded  to  in  the  bill,  only  as  '^  a  pretended  Lcgisls^ 
<  tive  grant",  performs  the  proper  office  of  a  plea,  by 
bringing  forward  matter  not  distinctly  appearing  in  the 
"bill,  and  which  displaces  the  equity.  The  Union  Br. 
R.R.V8.  TheJB.Temi.^&a.^E.  «»... 381 

6. ,  It  is  not  only  the  provincey  but  t|ie  duty  of  the  Courts 
lipon  the  trial  of  Equity  causes^  to  instruct  the  Jury 
'  what  portions  of  the  defendant's  answer  are  respondvct 
to  the  complainant's  bill.  It  is  not  a  question  of  fact, 
but  one  as  to  the  admissibility  of  evidence.  Shieh  vs. 
fkixrke .;. \ 429 
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7.  Undei*  the  general  prayer  for  relief,  it  is  the  duty  of 
the  Chancellor  to  look  through  the  bill,  and  see  if  the 
facts  charged,  do  not  authorize  other  and  further  re- 
lief.    Rutherford^  receiver ^  vs.  Jones 621 

&.  If,  in  looking  through  the  bill,  the  Chancellor  sees 
th£it  contingencies  may  arise,  in  which  Equity  alone  can 
give  relief^  he  will  retain  the  bill.     Ibid. 

0.  It  4oes  not  follow,  necessarily,  that  because  the  state- 
ments in  the  original  ami  amended  bill  arc  coiUradicto- 
ry,  that  the  latter  will  be  rejected.  T!ie  fact«,  as  origi- 
nally set  forth,  may  be  wrong,  and  it  may  )>o  the 
purpose  of  th(P  amendment  to  rectify  the  error.  In 
that  event,  the  amendment  will  be  substituted  for  the 
orighial.  McDougaliU  administrdtnxy  vs.  WiUrford 
ctal..,^. '. S6S 

10.  Mis-pleading  should  never  be  uUowcil  to  defeat  i?ub- 
stantial  rights,  but  every  case  should  be  ultimately 
hoard  and  determined  upon  its  real  merits.     Ibid. 

11.  A  bill  may  be  amended  for  many  purposes — anipng 
which  are  the  correctiou  of  mistake^  in  the  original  bill. 
Ibid. 

12.  To  make  the  amendment  objectionable,  on  the  ground 
of  repugnancy  to  the  original  bill,  the  contradiction 
must  be  such,  that  retaining  both,  no  decree  oould  be 
rendered.     Ibid. 

13.  When  the  matter  in  the  bill  has  not  been  put  forth 
with  sufficient  precision,  the  Court  will  always  give  lib- 
erty to  amend  the  bill.     Ibid. 

14.  Great  latitude  is  allowed  in  amending  bilk.     Ibid. 


I 

15.  Not  only  tlic  discovery  of  new  matters/existing  at  tlie 
time  the  original  bill  was  filed,  will  authorize  an  amend- 
ment^ but  the  fact,  also,  tliat  the  Solicitor,  by  itdstake 
or  miaapprehcnsion,  did  not  think  the  new  matter  ncces- 
aary  to  be  stated.     Ihid. 

16.  The  doctrine  of  amendments  is  now  a  milter  of  C09t9y 
more  than  any  tiling  else.     Ihiih 

17.  One  acthig  representativoly,  is  entitled  to  more  indul-  ' 
gcnce  than  the  original  paVty.     IhiH, 

18.  A  tendcVirniJide  by  one  not  a  party  to  the  bill,  is  no 
objoction  to  the  reception  of  a  material  amendment. 
MoDougaldj  adm\r,  ra.  Doitffherfi/. '. . .  6T4 

M.  AcrosB-bill  is  one  brought  by  a  defendant  against  the 
oomplainfint,  touching  the  matters  in  tlie  former  bill,  • 
and  should  be  so  framed  that  both  causes  may  bo  heard 
together,  and  one  decree  cover  both.     Ibid. 

20.  Where  no  decree  is  prayed  against  &  new  party, 
brought  in  by  way  of  amendment,  the  umial  time  need 
not  be  allowed  him,  to  file  an  answer ;  and  it  ia  compe- 
tent for  the  Court  to  prescribe  the  time  in  which  the 
original  defen<lant  shall  answer  an  amendment.     Ibid. 

21.  A  Court  of  Equity,  in  general,  will  be  liberal  in  allow- 
ing amendments  adding  parties  to  creditor's  bills ;  add 

.;  ffuch  creditors  may  be  made  x>arties,  oven  at  the  hear-    . 
ing.     Ibid. 

23L  The  direction,  in  the  Act  of  1799,  to  Courts,  to  "or- 
der the  proceedings  in  such  manner  as  that  they  shall 
be  ready  for  trial  at  the  third  term,  &c."  must  be  con- 
Ptrued  to  mean  the  third  term  after  service  had  been 
•perfected  on  all  the  netSessary  parties.    J^.  **  "^ 


2S.  Whoever  has  mi  interest  in  the  decree^  oii^t,if  ptfhsti- 
cable,  to  be  made  a  party.     QHmort  vs.  Johnston  et(d  Si& 

See' Amendments^  3,  4.        ' 

#  ■  •  -  •    . 

ERROR. 

1.  It  is  not  error  for  the  Court  to  say,  in  the  hearing  of 
the' Jury,  that  the  d^larationisof  a  tenanty:;tbat  Ke  did 
jK>t  hold  under  one  claiming  to  b^  his  .londleirtl,  'm  ike 
absence  of  the  landlord,  and  Tvithput  his  knowledge^  was 
the  ^'weakest  sort  of -testimony'*,  when  there  wafTpioo^ 
of  the  contract  between  them,  as  iO  the  tenlncyy  Btllh 
erly  and  another  vs,  Burke,  ,\...,i '. ..l..^.-    TO 

2.  A  writ  of  error  does  not  lie  to  the  Supreme  Court,. on  - 
the  order  of  the  Judge  allowing  a  certiorari;  but  wbea 
the  Mayor  and  Council  of  the  City  of  Macon,  i^ofl 
-charges  made  against  the  Marshal,  had  removedf  M^i  . 
from  office  an4  ordered  a  new  electicJh ;  and  irpoa  grant- 
ing a  ^inttoror^'iBe  Judge  passed  a  farther  order,  re- 
instating the  Maviriud  and  restmining  the  Council^from 

.proceeding  with  the  election :  ffeld,' thsX  upon  that  qt; 
der,  writ  of  error  lies.     The  Mayor ^  irc^  vs.  Shaiff.<...^'  162 

3.  Wher^any  remark,  made  by  the  Circuit  Court,  will 
admit  of  -two  coni^tructions— the  one  against  law,  and 
the  other  in  conformity  with  it,  the  latter  will  be  ad€|)t- 

ed.     The  Borne  B.  B.  Co,  vs.  Hullivan,  Gahot^'Co...  21T 

See  Continuance^  4.  ' 

iESCHOW.         .    '  • 


Se^  Deed,  1. 
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ESTATES. 

1.  By  deed,  K  g:iv(?  to  liis  Janglitcr  E  ;nul  her  Imsbaml, 
for  iiinl  ilurin;:  tljoir  existence  in  thi.?  worl<l,  :i  negro 
woman  luul  Iu?r  inciv:u-o,  tr>  u.se  and  make  use  of  their 
labor,  in  any  manner  whatever,  which  they  niiglit  think 
most  eondueivi'  l<>  tlieir  interest,  exeept  tliat  o(  sellin;:: 
the  ni  'iro,  or  nny  part  of  her  increase,  to  defraud 
their  proper  Iieir-,  or  t!ie  ;:rantor's  Intention,  wliieli  v. a.-, 
that  al  the  death  of  liis  daughter,  and  her  husl);ind,  flk> 
said  ne;/ro  and  Iier  increase,  were  to  he  ecjually  divided 
am<»ng  the  lawful  heirs  (»f  tlie  T;ody  of  the  «iid  E,  as 
their  own  v'vr^^t  and  property,  e.r.d  foi*  their  own  piT>per 
use  and  henelir,  forever,  in  Ue  .'i:!Ilp^  :  //*i/7,  tlie  lieir> 
.  of  the  hody  <:f  p],  lit  her  deatl ,  took  as  pur<'hiiserf<. 
ThLckrr  a, id  nv'fhrv  va,  Atlanm  ft  a! 'AH 

Sec  Iludiaml  and  Wifi\  1. 

ESTOPPEL. 
Bcc  Chwn  LnwK  7.     E^idvnn\  1 0,  11 .     Wilh,  <). 

EVIDENCE. 

1,  Witnesses  may  be  competent,  and  yet  their  testimony 
attended  with  circumstances  which  may  be  calculated, 
more  or  less,  to*  impair  its  credit  or  weaken  it8  forco 
with  the  Jury.     Johinon  vs.  The  State r».') 

.2.  Tlie  Cinl  Law  abounded  in  restrictions  upon  the  ad- 
mission of  testimony.  Its  principle  was  exclum&i}. 
wherever  any  possible  motive  could  operate  to  prodiiee 
falsehood.    Ibid, 

m 

■  3.  The  same  principle  grew  up  at  an  early  period,  in  Sng- 
land,  while  Jui*ie8  were  composed  .of  rude  and  illiterate 
.   xoeu.     I  hid.    . 

voi.  XIV.  95  . 
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4.  At  the  present  day,  the  Courts,  both  in  Enghind  and 
in  tills  country^  are  constantly  straggling  to  culai*gethe 
rules  for  the  a<lmisaion  of  testimony.     Ibid. 

5.  (The  Aet  of  27  Victoria,  eh  85,  for  ''improving  the 
Lim  of  Evidence'',  is  very  goodj  as  far  a<  it  goes,  but 
stops  short  of  the  ucccsbities  of  the  age.     Hid. 

ti.'  Truth,  Cdimuon  AGn^Q  and  enlightened  reason,  dcuisind 
the  abolition  of  all' artificial  rules,  >vliich  ivitlihold  from 
the  Jul*}'  any  fact,  which  would  assii^t  them  in  iniding  a 
right  verdict.     Hid. 

7.  roaitive  testiniony  must  always  out-weigh  that  which 

\a  negative.  Where  one  witness  testifies  that  a  fact  * 
transjiired  at  a  given  place,  and,  aS  the  witness  supposed, 
Ijctween  the  hours  of  8  and  10,  A.M.;  and  another 
swears  tliat  he  was  in  the  noighborhood,  from  7  A.  M. 
to  2  P.  M.  and  saw  nothing  of  it,  the  apparent  incon- 
Bisteaiey  may  be  reconciled,  by  supposing  that  oii',  or 
both  o{'  the  witnesses  were  mistaken,  as  to  the  •:  Kact 
lime.     Ibid. 

8.  It  is  not  competent  for  a  witness  to  testify  to  the  indr-  - 
edncss  of  the  defendant,  to  the  plain tifl\  wlu  ii  ii  ap- 
pears that  he  derives  his  knowledge  of  thf  facr,  -nti'-ely 
from  an  account  rendered  him  from  the  bruks  "f  ;;  I  Kir-d 
I>erson.  His  evidence  is  hearsay  only,  :ri.'-  tic  books^ 
tlicmselves,  properly  authenticated,  or  a  fuuMTiptfrom 
them,  is  the  higher  and  better  proof.  Otr»li';i  i^  Son  nt. 
troolhopUr :... 124 

SI.  The  apiM>intment  of  a  guardian,  of  a  /m*  per%&ii  of  col- 
.  oj\  being  a  matter  of  reoord,  cannot  bo  proven  bj-  paroT 
testimony.    Jirt/an  rs.  WattoUjadmr^^'C 185 

^10.  Whei*o  a  ])ei*son  has  acted  notoriously/ as  a  public  oT- 
fieer,  it  Vif^iiriMa  facie  evideBOC  of  the-pfBcial  ehacAotar-' 


^rUcItlie  as^xmes,  and  liis  comslidBian  ixeed  not  be  fffo-' 
/dioMd;    The  samb  rule  does  not  apply  to  a  "prtva^ 
tnut.  ,  Ibid.  •  •  .     •         .    • 

11*  Where  one  represents  Kmsclf  to  act  as  the  guardian  ■  .  * 
of  anther,  and  indnced  others  to  contraQt  with  him',  he 
is  thereby  estopped  from  denying  that  he  is  what  be 
claimed  to  be.    Ibid.     .  ■ 

12.  But  where  the  rights  of  others  arc  conecnTcd,  the  best  ■ 
evidence,  t>f  which  the  nature  .of  the  case  is* susceptible, 
must  be  produced.     Ibid,-  ^ .  ^. 

13.  Bcfpro  -ccoiidary  evidonecisadmissible,  Jigto  thocon* 
tcnt«  of  a  writing,  all  the  .i^ourccs  of  inforniationr  must 
be  cxbaiistiid,  which iifo  accessible  to  thepurty  iit search 
of  the  pui)cr»    '  /  hid^  "-  ^  • 

14.  A  will,c«iiii<»t  be. read  in  evidence  to  the  Jury,  as  con-     * 
veying  title  to  personal  property,  in  a  Court  of  Com- 
mon Law/  until  it  liaiB,"]msscd  td  probate,  before  the  Of-    •' 
dinary.      Ujid. 

15.  If  a  paper  is  sought  to  be  introduced  as  an  aneient 
document, «the  papqr,  itself,  must  be  groduped,  to  estahr 
lish"  its  age  ;  and  tlic  presumption  arising  th<-refrotn,  of  • 
its  J)roper'c'xec^ition  and  pf'obate.     Ibid, 

16.  Proniissoiy  notci^,  UTqlevant  to  th'e  cause,  are  inlprbp-  * 
er  evidence  for  the  Jury ;  but  when  they  tctid'  to  tihrow 

,  -.light.tipon  u  question  of  usury,  involved  in  the  issue,  th^y 
abould  be  admitted:     ffretr,  exr,  vb,.  Caldwefl,  admf,  207 

IT.  .The  testimony  of  a  deceased  witness',  given  Aw  a  for- 

^IjAcr  action  l)etween  the  same  parties,  may  be  proven  by 

iny  one  wlio  heard  it.     WaVcer  v^,  Walfc&i , 

18.' The  ntle  a!lo:.p!ig  this  i,s  jp<?mm/?(?onlyi  fUicl  ihust 


yieljl  t6  the  paramount  nile;  whict  Teqaires  tike  best  ev-    . 
idcnce  to  be  adduced,  of  which  the  nature  of  tbe  case      ' 
will  admit.     Ibid.  '  -, 

IV .  If  the  testimony  of  the  deceased  vdtness,  given  in 
a  former  actFon,  has  been  retluped  to,  writing,  and  ' 
agreed  upon  as  cblrect  by  the  parties,'  and  filed  under 
the  sanction  and  approval  of  the  Cou|[tj  1t»not  only  way 
hcy  but  7nu8t  be  adduced.     Ibid.- 

•''        •    ^  ■  '         . 

20.  .-Trevious  declarations  of  a  testator  arc  ^admissible,  riot 
to  cxpUin,  alter,  or  contradict  the  will,  but  simply  to 
show,  as  presumptive  evidence  of  testamentary  c^Lpaci- 
ty,  long-continued  expressions  of  a  purpose  to  dispose  of 
his  property  in  a  particular  wa^i  For  the  same  reason, 
such  evidence  is  admissible  to  rebut  the  presxunption  of 
undue  influ^cc.      Williamison,  vs.  Ndbers,  ct  al 285 

21.  The  admissions  of  an  executrix,  who  i&  a  legatee,  to 
the  extent  of  a  life-interest,  in  the  whole  of  testator's 
property,  and  the  propounder  of  the  will,  are  ^  eompe- 
tent  e\idence,  upon  an  issue  of  devUavit  vvlnom.  Ibid. 

22.  Where  the  defendant  is  t-elying  upon"  a  settlement 
made  by  the  hiisband  of  complainant,  and  has  no  ex- 
press evidence  thereof,  a  papcis.  executed  by  the  l\jis- 
band,  (he  heaving  the  right  to  give  the  salne,)  making 
certain  ackno>vledgments,  as  to -the  settlement,  bearing    . 

,    date  at  a  time  which  connects  it  with  the  settlement,  is     * 
proper  evidence  for  the  •  consideration  of  the  Jniy. . 
Smith  et  cd.  vs.  Atioood^  adm'r :...... .\.—%.  402 

23.  Parol  evidence  is  admissible,  when  itjpcfi&rs  to  niatter 
entirely  outside  of  the  written,  and  not  ^mbtaoed  in  it. 
Shich  V8.  Starke ;... ....,.•....'., ;429 

■  .  '  •* 

24.-  A  deed  la  an  uTLdS??\^^3L\a«te\,^^l\ji\x%fiv6f  Ibndy  if 


neither  cbuiradicted,  varied  uor.  added  to  by  parol-  prooi^ 
thkt  the  partita  a;grcQd,  both  before  and  after  the  deed 
nhus  wntteny  to  divide  thd  land  in  a  partieuhu*  way,  and 
that  they  did  actnally  >?o  divider  it.   .  Ibid.     . 

25.  If  tl*c  doe«l;  luidor  )vhic-h  a  piirty  chiiuLs,  is  lost  Qt  ' 
dcsti!V)ycd,  and  the  subscribing  Avitiicsees  arc  unknown, 
it  will  ilispenso  with  tKe  necessity  of  resorting,  first,  to 
them, .to  prove  tlic  instrument.'    Fdton  et  aL  fiWBy  v»,   ■ 
Pifhianttiih,..: ;...... /igo 

26.  If  tho  (lefondnnt  shows,  by  his  proof,  tliat  the  deed    ' 
uiidci"  wliicli  the  pLiiiitifF  chiiiiis,  i^  lost  or  dcsl4;oyed,  it 

'  will  dispense  witli  'tliifc>  i>rcliinitiary  proof  by  tlie  plain- .:    ' 
tiff.      Ihtil  ,  .      '  •       *   .-^^ 

27-  Tlio  rule  requiring  the  attesting  v*itnesst\^  to  be  first\     -* 
cxaniinod,  docs  not  apply,  wliere  the  pjtrty  proposes  to^ 
pro\o  tln^  (Iced  a  forgery,     Jordan  vh,  F^tircluth 5i4 

28.  Where  the  i?7.sue'is  one  oi* pnrtncrsJiij)^  and  a  witness 
has  ))een  examined,  ius  lo  whether  A  did  not  sell  goods 
for  cftmh  and  credit,  to  raise  the  presumption  that  he 
w:is  a  pro])nctor,  on  cp.-'S-examination;  the  witnes.s'may 
be  asked  whether  rlrrb*,  as  well  «s  jin'ru-tjjahj  do  not 
sell  goods  in  this  w«iy.     Pffrn/  Vi<.  Butt  cf-  BanJca 699 
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EX.Er;UT[ON. 


1.'  A  levy  upon  hinds.i.sn'.)tastfcLi.jfactiort  of  the  execution, 
and  a  disnii.s-?a],  by  order  nf  plaintilT's  attorney,  is  a 
Buflicient  <li.'J])osition  of  it.  .  HiJbA^iXond  vs.  J/yr/fij?.;v...     .7T 
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Z  "She  Act  of  1811^  wliicb  directs  tlu^  Slie)(fak  shall  not 

levy  upon  property,  in  .i^e  hands  of  persons  not  parties 

-^  toihe  jadgment,  if  thero  is  property  enov^  iq^  ihe  h^nds 

of  the  defdiidilht  to  satisfy  the  execatton :  Held,  to  he 

'   for  the  benefit  o£pIa^tiffs  In  jj./rt.,  and  limits  in  its  * 

.application  to  cases  where  the  defendant  point*  out  the 

piipperty.     Hid.       ^   *.  ■.   .       :     ,     ' 

3. .A  le\'j upon  a  stoct  of^cattlc  " as  they  now  nin,  marks 
and  brands, not -known,  bnt* known  as  thcShefiield 
-'stock",  is  not  such  as  the  law  contemplates.  There 
n;nst  be  a  sciiurc^by  the  "Sheriff,  or  something  e(]uiva- 
lent  to  it,  and  a  taking  popsosaJou,  by  him.  An  abso- 
lute/^zrmzt  rnrjv</o«  is  not  necessary;  but  some  sort  of 
ciistody  and  control  is  necessary^  to  effect  the  jfpecial 
'  property  which  the  Slicrifr  should  have,  in  the  property 

^levied  on.     Sheffield  vh,- Key  and  a)wfJivr\ 528 

■    >     ■  ■  * 
EXECUTOUS, 

See  Adifi'rs,  .h'.  .    .     ■  '" 

FAILURE  OF  CONSIDER ATI<)^^ 


See  Pleading^  ± 


FRAUD. 


1.  A  party  seeking  relief,  in  either  a  Court  of  Law  or 
Equity,  against  an  unconscientious  act  or  agreemoit^ 
must  not  onljr  allege  that  a  fraud  has.  been  committed 
by  the  defendant,  but  also  that  damage -has  resulted 
frobi  such  fraud,  to  the  complainant.  It  is  oidy  where 
fraud  and  damage  ha.ve  beon  coupled  together,  that  thee 
injured  party  will  be  entitled  to  redress,  in  any  Govt 
of  Justice.     The  Exn  of  Hargraves  vs.  JVtJC*. ;  811 
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FRAUDS— STATUTE  OF,  '  ^ 

1 .  If  an  agreoincnt  ha»  l>ocn  caiTied  partly  into  'execution, 
its  perfonuance  will  be  decreed,  in  order  that  the  Stat- 
ute may  not  bo  made  an  instrument  of  fraud.  Gilnicre 
v$.  Johnston : 68a 

FREE  PERSONS  OF  COl.Oll. 

See  jSlavei^,  iir.     See,  also,  UvuhncCy  {>. 

(JAMIXG.. 

1.  The  loi^er  at  gaming  cannot  file  a  bill  in  his  own  right, 
under  the  Act  of  1704,  to  have  the  property  lost,  set- 
tled upon  his  wife  and  chihlren,  but  a  bill  brought  hy 
liim  for  that  purpose,  may  be  amended,  by  making  him 
next  friend  and  guardian,  and  the  cause  proceed.  Suf- 
don  it aL  vs.  Heard , ..•  255 

2.  The  proper  remedy,  under  that  Statute,  is  a  bill  in  Equi- 
ty.    Ibid. 

S.  At  Common  Law  and  in  Chancer}',  no  poraon  can  bo 
compelled  to  testify  against  himself.  In  Eciuity,  ho  xk- 
not  compelled  to  answer  any  question  which  has  a  ten- 
dency to  criminate  him,  or  expose  him  to  a  penalty  or 
forfeiture,  or  any  question  which  may  foim  a  link  in  the 
chain  of  evidence,  by  which  crime,  penalty,  or  forfei- 
ture is  to  be  established.     Ibid. 

,-L  This  privilege  does  not  extend  to  cases  imder  the  Stat- 
ute of  AnnOf .  as  regards  property  and  securities  won 
at  gaming,  nor  to  casje  under  onr  Act  of  1764,  upon  the 
'^samo  subject — tha**e  Acts,  by  express  enactment,  r<'- 
.  (fuiring  the  defendants  to  answer.     /  bid. 

5.  Oui*  Act  is  not  in  conflict,  with  the  Federal  Co&stitu- 


<T60  INDEX. 

tion,  bSJcause  the  defendant's  answer,  in  trtses  origina- 
ling  under  it,  cannot  be'^read  in  evidence  against  hiui, 
in  any  criminal  proceeding,  Avliatever.     I  hi  J. 

(iARNISIIMENT. 

L  An  affiduvir,  in    c:k>cs    of  garui<limeut,   need  not  t^vX 
fortli  tlif.'  niiiues  of  tlie  porson>»  against  vliom  tlie  snm- 
•  inonsi.s  to  i-sue.     Ofrsl(\f/ ^' Son  vs.    WouJh^nUr 124 

GRANTS. 

1.  Where  an  in^tnumm  wa.s  oflered.  a-s  a  grant  from  tlic 
State,  jjurporiing  to  ])e  ander  seal,  yet  having  no  .seal 
attached,  Lnt  in  all  other  res^iwets  regidar  and  fonnal, 
and  having,  in  its  appearance,  no  rjarhs  of  buspieiou, 
upon  proof  of  the  existence  of  such  original  grant,  by 
^thc  production  of  a  copy  fi'om  the  Surveyor  GeneralV 
office,  and  upon  proof  by  plaintiff's  lessdr,  that  he  had 
made  diligent  inquiry  of  the  grantee,  (froni  uhoiu  hr 
had  received  the  instrument  in  that  state,)  for  the  seal, 
and  was  hiformed  by  him  that  it  had  been  lost  or  de- 
stroyed :  Hehh  that  the  instrument  might  properly  be 
admitted  in  evidence,  as  a  grant  from  the  State.  Th*- 
Leasee  of  Smalley^  .,fV'.,  vb,  McKAvain 252 

^  2i  The  signature  of  the  Governor's  Secrctaiy,  Is  uot  ne- 
cessary to  the  validity  of  a  grant,  and  therc»fore,  nut 
material ;  and  as  a  consctpience,  a  variance  in  this  re- 
spect, ])ctween  the  original  and  copy  grant,  is  not  such 
a  material  variance,  as  to  cause  the  Court  to  reject  thv 
copy,  (issued  from  the  Surveyor  (JeneraVs  office,)  as 
evidence  that  the  originaJ,  at  the  same  time  tendered, 
liad  been^thcrc  i^egistcred.     IhUh 

'    /  GUABDIAN  AND  WARD. 

tW  fl.  A  wai-d,  in  Georgia,  has  the  v^hi  of  chooi^ing  bi»  0Wii 
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guardian,  on  arriving  at  the  age  of  fourteen— subject 
to  the  right  of  the  Onlinary,  to  refuse?  Lis  sanction,  if 
the  selection  he  unwise  and  improvident.  The  Jua- 
iicuBy  ^fi.  vs.  CJtrrr//,, '. />94 

2.  The  ucw  guardian,  however,  cannot  be  appointed  until 
the  letters  of  tlie  fomicr  guardian  arc  revoked.     IbiiJ. 

.  3.  To  sustain  a  .suit  by  the  newly  ai^pointed  guardian,  u])- 
ori  the  bond  of  the  former,  in  wliich  the  breach  alleged, 
is  not  paj-iug  over  and  delivering  the  pi'oi>erty  of  tht^  . 
ward   to  tho  plaintiff,  some  dcmiind,  by  him,  shouhl  be 
proven.     Thiih 

See  CoiirtH  of  ^Minar//,  1.     Evhieivy^  0,  11. 

HABEAS   CORPUS. 

1..  Upon  tlie  return  of  u  JiahtaH  corpus^  sued  out  by  one  *■ 
parent,  lo  obtain  from  the  other  the  po.-scft^iou  of  an  in- 
fant cliild,  the  ^vbole  < question  is  cntrastcd  to  the  dis- 
cretion oi'  the  Circuit  Judge,  l)efore  whom  it  is  tried ; 
and  it  nui^^t  be  flugrailtly  abused,  to  authorize  a  lie- 
viewing  Court  to  interfci*e.     LinJscj/  vk,  Linflanf/ <k)7 

IlEAD-RKJHTS. 

1.  Under  tlie  Laws  of  Georgia,  giving  "head-rights**,  a  - 

warrant   containing   no   description,  whatever,  ot  the' 

land  intended  to  be  surveyed,  except  "  50  acres  Ijing 

in  Wilkes  county",  is  insufficient.     Robert  r*.  Palvm\  ' 

^    administrator 341? 

J2.  Such  a  warrant  cannot  be  amendofl,  onthe  caveat  com- 
ing up  to  be  lieard  in  the  Superior  Court.     Ibul, 

3.  The  proper  proce<lure  prescribed  for  the  trial  of  l:uul 
caveats.     Ibifl.   * 

VOL.  XIV.  0(>         .    :'^*:' 
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HIRER. 

Sec  Bailmmiy  1  fo  13. 

HUSBAND  AND  WIFE. 

1..  Whore,* by  a  marriag^  settlement,  pei'eonal  pippdrty  is 
settled  upon  trnstees,  for  the  mi%  during  her  life,  and  st 
her  death,  lo  the  children  of  the  marriage,  and  if  no 
ohildren,  then  to  the  right  heirs  of  the  settler,  (rtie  hus- 
band); and  by  the  terms  of  the  in^trum^nt,  there  is  no 
provision  for  a  continuance  of  a  separafci  estate,  farther 
than  the  coverture  then  contemplated  by  the  parties: 
Heldj  that  upon  ffic  death  of  the  husband,  leaving  no 
children  by  the  coverture,  isurvivingTiim,  the  life  estate 
was  executed  in  ^e  cestui  que  tmst^  tt.e  interest  over  to 
the  heir,  which  was  before  uncertain  and  contingent,  be- 
came a  vested  interest  in  that  person,  who,  at  that  timo, 
answered  the  description  of  right  heir — subject  to  be 
divested  in  favor  of  any  perspn  who  might  answer  that 
description,  at  the  termination  of  the  life-estate. — 
Snrith  et  ah  t»8.  Atwood,  adminisitratQr. 402 

2.  In  such  a  case,  the  life  estate  being  executed  in  the 
Kfe-tenant,  at  the  death  of  the  husband,  upon  the  sec- 
ond marriage,  it  vested  in  the  second  husband,  who  has 
power  tp  alienate  it.  If  ho  does  so,  and  adverse  pos- 
session is  taken  by  the  purchaser,  the  Statute  of  Limi- 
tations runs  against  the  life-tenant,  upon  her  again  be- 
coming discovert.    Ibid, 

8.  An  assignment,  by  a  husband,  of  the  distributive  share 
of  his  wife  in  an  estate,  which  is  not  reduced  into  pos- 
session by  him,  without  her  consent,  defeats  her  right 
of  survivorship.    Ibid. 

4.  The  general  rule  is  different,  as  to  her  right  to  an  cqui-  * 
table  pr6v\5^\on  oul  ol  «vwJja.  ^^gsjpstyj^unlcss  she  ha^'  S)r- 
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nuJIy,  and  in  the  mode  pointed  out  by  La^/ ooBseuted 
thereto.  But  if  this  bo  done  with  her  consent,  Infor- 
mally givon,  and  with  her  knowledge,  the  husband  re- 
ceives a  consideration  therefor,  and  afterwards  dies,  and 
.she  being  tifeniesolc^  remains  in  the  enjoyment  of  this 
consideration  for  a  number  of  years,  she  is  estopped,  at 
a  late  day,  from  reoovering  the  same.    Ibid. 

See  ffabtas  Corpus^  1.  Evidence,  £SL.  lAm*  of  Ae-^ 
tionsy  8, 9.  ,  ' 

ILLEGALITY.  j 

See  Amendment^  1.        '  . 

INDICTMENT. 
See  Omninal^ZaWy  2, 6,  7. 

INDORSERS.     ■ 
8e^  Promissory  NoteSj  5y  4. 

IKPANTS.  .    / 

1. ,  A  suit  commenced  and  prose<mted  by  an  infant,  alone, 
is  not  absolutely  void;  and,  although defeetjve, in  want- 
ing a  next  friend,  the  defect  is  one  which,  before  ver*: 
diet,  is  amendable,  and  after  verdict,  is  eni|ed.  Bart- 
lett  vs.  Baits. v.. -..>.  589 

%  The  father  of  the  infant  is  not  the  only  person  eligible 
.to  tbe  place  of  next  friend.  Any  other  may  be  ap- 
pointed by  the  Court,  in  its  discretion..    Ibid. 

Bfivise  and  Lcfjuc^,  1.  . 


76*  INDEX, 

INJUNCTION. 

See  Eqicity^  17. 

*  ■ 

•  ^     INSOLVENT  DEBTORS. 

1.  The  Acts  of  1841  and  1843,  providing,  tliat  U)  every 
white  citizen,  thehead#)f  afanuly,  a  cectain  amount  of 
hmd,  and  a  homesteaS,  of  not  more  than  $200  in  value, 
sh^l  be  scfeured  from  levy  and  sale  for  his  (Jebts,  are 
Acts  creating  an  extraordinary  Statutory  remedy ;  and 
he  who  claims  the  benefit  of  their  provisions,  must  pur- 
sue their  terms,  so  far  as  to  have  a  survey  made,  as 
contemplated  by  the  Act  of  1841,  the  value  of  his  im- 
provements assessed,  and  a  ilesignation,  in  writing,  to  the 
levying  oflScers,  of  the  boundaries  laid  oflF.  Davenpart 
•et  al.  vs.  AMon * 271 

INTERROGATORIES. 

1.  Where  a  person,  "  acting  as  agent,  generally,  in  takiqg 
interrogatories  in  a  case",  was  present  at  the  execution 
of  a  commission,  though  he  took  no  part  in  it:  Hddj 
thal.liis  presence  rendered  the  proceeding  invalid,  and 
llie  teistimpny  should  be  rejected :  Held^  also,  that  such 
testimony  is  precluded,  by  the  rule,  that  there  must  be 
no  circumstances  of  unfair  advantage,  obtained  by  one 
party  over  the  other,  in  having  testimony  talcen  by  de^  • 
position.     Beverl^,and anotl^er VB.  Burke 70 

2.  Where  cross-interrogatories  aresuhstantiajly  answered, 
the  depositions  of  the  witness  will  not  be  excluded,  be-.-  . 
cause  the  answer  to  the  cross-question  was  not  more  full 
-^--especially  oh  a  trial  in  the  last  resort,  and  when  the  in- 
terrogatories have  been  deposited  for  some  time,  previous- 
ly,  in  the  Clerk's  offico,  and  no  objection  filed:  Walker  . 
v%.  Walk^T :..w-.M"^.^..^...- :..;.^^ \.m 
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3.  And  where  the  party  objecting  is  benefitted  and  not 
injnrcd,  by  the  failure  of  the  witness  fully  to  answer 
the  cposs-interrogatories,  it  does  not  lie  in  his  mouth  to 
object.     TIte  Home  R.  R.  Co.  r«,  Sullivan,  Cahot  ^ 

Co : : 277 

4.  So,  if  enough  is  stated  to  establish  the  point  for  which 
the  proof  is  offered,  the  failure  to  answer  more  fully 
does  not  constitute  an  ol^jection  to  the  testimony.    IbUt, 

5.  Either  party  may  read  the  depositions  of  witpcsses,  ta- 
ken by  interrogatories.     Bond  vs.  Carter 697 

JOINT  CONTRACT. 

See  Lim.  of  Actionn^  3,  4.    Pleading,  4. 

JUDGE  OF  SUPERIOR  COURTS.  ' 

1.  Upon  a  motion  for  a  non-suit,  it  is  no  violation  of  the 
Act  of  1850,  for  the  Judge  to  express  his  opinion, 
whether  the  evidence  is  sufficient  to  maintain  the  suit. 
Perty  va.  Butt  ^  Bank9 '. 699 

See  BUI  qf  Exceptions,  2. 

JUDGMENT. 

1.  All  acts  done  under  n.  subsisting  judgment,  which  is 
subsequently  reveraed,  are  valid,  as  respects  the  rights 
of  thirrl  persona.  The  reversal  is  not  retroactive,  so  as 
to  make  illegal,  acts  wliich  were  lawful  at  the  time. 
Money,  received  on  a  judgment  which  is  subscjiuently 
t'eversed,  is  lawfully  rccci%'cd ;  and  the  effect  of  the  re- 
versal is,  to  give  to  the  payer  a  right  of  action  against 
the  plaintiff  which,  before,  hud  no  existence.     McDon* 

aid  and  othcra^  and  Napir S& 

2.  Where  administration  has  beoa  granted'by  the  Ordina- 
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rr,  t]ie  order,  conferring  the  appointment,  cannot  be 
collaterallj  impeached ;  but  it  will  be  presumed  that 
the  judgment  of  the  Ordmary  was  regular  and  proper. 
Bryan  vs.  Walton,  adm^r 185 

>  3b  The  judgment  of  a  Court  of  competent  jurisdiction,  can- 
nol  be  collaterally  attacked,  on  account  of  any  error  or 
want  of  regularity  in  its  exercise.  Walker  and  anoth- 
er va.  Morris 828 

,.4.-  -Where  the  judgment  is  entered  up  for  a  larger  amount 
.  than  the  verdict  or  confession,  the  irregularity  may  be 
cured  by  the  plaintiff's  remitting  the  excess.     Rainey 
vs.  McRae..... 589 

5.  A  defect,  apparent  on  the  recoid,  and  which  would  be 
good  in  arrest,  is  ho  ground  for  setting  aside  the  judg- 
ment, eleven  years  after  its  rendition.    IJnd. 

^6.  If  the  judgment  of  the  Superior  Court  is  reversed,  on 
every  point  of  exception,  or  on  a  single  one  only,  it  is 
entirely  vacated ;  and  this  is  done  by  placing  on  the 
minutes  of  the  Superior  Court,  a  transcriptof  the  judg- 
ment of  the  Supreme  Court.  This  done,  fhe  case  stands 
for  trial  de  novo,  unless  otherwise  ordered  by  this  Court 
Walker  vs.  Dougherty • : 653 

See  Claim  Latvs,  7. 

JURISDICTION. 

1.  The  Superior  Courts  have  original  and  exclusive  juris- 
diction, in  the  trial  of  land  caveats,  as  they  have  in  all 
other  cases,  respecting  the  title  to  lands.  Roberta  vs. 
Palmer,  admr i 349 

2.  Where  the  State  lias  granted  lands  to  a  certain  limit, 
-in  a  contest  bet^vecn  individuals,  as  to  what  prenuaes 
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are  covered  by  tlic  gtant,  th^  State  Ceorts  will  not  be  oust- 
ed of  their  jurisdiction,  by  the  saggestioh  that  one  of  the 
lines  ia  a  disputed  boundary  bet\reon  thid  and  a  sifter  ^ 
State ;  for  the  ascertainment  and  settlement  of  which 
litigation  is  then  pondinjg  before  the  National  Court 
Baiteyrs.  Jones <..' ,.,.„ ^ ;,.  884 

3.  Parties,  by  consent,  c.\prc88  or  ira^lied^  ciannot  give  ju- 
risdiction to  the  Court,  as  to  the  person  or  the  subje^itr* 
matter.  It  may  be  waived,  however,  as  to  the  person, 
se  far  as  the  rights  of  the  parties,  tbcmeclvcs,  aVe  con- 
cerned, but  not  so  a?i  to  prejudice  third  persons.  Rdiney  .  . 
v9.  MeJUni' , 589 

See  Courts  of  Orduu&t/y  1,  2.  Fqmtj/y  9  to  13.  Trusts, 
and^  Trustees^  2.  ' 

JURY.  • 

1.  Where  a  Jury,  after  being  sworn  toti'y  a  prisoner,  (tliC 
Judge  having,  for  a  short  period,  left  the  court-room,) 
by  inadvertence,  separate  and  jxasa  out  of  the  court- 
house, through  a  group  of  by-standcrs,  and  the  Courti 
after  returning  and  discovering  their  absence, '  by  a 
careful  examination,  (in  parts  of  the  Jurors,  on  oath,) 
satisfies  himself  that  they  have  had  no  intercourse  with 
any  one,  improper  or  injurious  to  the  prisoner,  and  so  . 
announces :  Eeld^  after  conviction,  that  the  Court  was 
right,  in  not  disturbing  the  verdict,  on  this  account. 
Roberts  and  Copenhaven  vs.  Hie  State »«...       8 

2.  The  law,  as  to  triors^  stated  and  expounded.  Copen- 
haven vs.  The  Nfatt' 1 ,22 

8;  The  Grand  Jury  that  found  the  bill,  and  the  Traverse 
Jury  put  upon  the  prisoner,  were  sununoned  without  a 
wiit  oSveynW  facia  a:  IL'fd,  that  the  omission  is  not 
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grouniljoftlwr  t6  arrest  the  judgment  or  for  a  new  trial. 
.   Btrdvt.  TheStaie..,, ..,:....... 43 

4.  Oh  ihe  first  day  of  die  tcrm^  there  being  seven  oases  of 
miti-dcr  pn  the  dockcit,  tlie  preaidibg  Judge  ordered  tha 
Sheriff. to  Summon  :t  iiumbiBsr  of  gituenstQ.  attend^  to 
sel'vc  us  J^alcs  Jiiro^raj  who,  .'Ttteodingv  were  selected 
and.  bi'ojigbt  in,  at  the  trial,  ajj  .t^lesrmen^  to  cwcpletc 

•  thepanpclr  iTdW,  that  this  isjio  gh^uu(J»for  a  now  tri- 
al.   *Ibid.  '        ....". 

See  priminal  Law,  f2,  8.    Kdw  Trial,  15  to  IS. 

JFPTTCBS*  GOrKTS.    - 

1.  Before  sccomlavy  eVidontc  will  be  aduiittod,  to  nhow 
that  tlie  (lefendaut,  ii;;aini^  whom  a 'judgment  has  hctni 
rendered^  and  an  ieuxeoiition'  issued,  in  thq^  JuHticef' 
Com-l,  av:j3  not  .sorvod  with  the  iiuniuonf?,  iirt-»uirv>*houlJ 

.  ho  JUiidc  of  thcprcst^v.t  ?laglsir:;tti  of  ;he,  disLriiit,  fov 
the  bri,:^inal  p^pei':>.    ^AJam^  vf  a?,  vs.  Fiti^fcrahL^ 86 

ii(^^  CfTti'orm'L  1.      . 

LAND.  ' 

Sec  ffeail-rifflits.'    Jxiristdintioiu  1. 

Landlord  AND  TENANT. 

1.  The  relation  of  landlord  and  tenant,  bolwecm  \h*y  p;ir- 
.  ties,  is  necessary  to  suiitiiin  the  action  for  use  and  occu- 
pation, and  an  entry,  under  agreemcut  or  contract  of  pur- 
.  chjise,  is  inconsistent  with  this  relation.'  Ah  eiifjy,  un- 
der such  agreement,  may  be  proven  by  parol,  for  the 
purpose,  not  of  showing  title,  but  that  this  relation  of 
lantlloiii  and  tenant  did  not  exiiit.  T,  Barnen  V9,  T. 
*Shinhohti^r^  ndiu'r ...;^k.....;^..k.  IM 
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2.  Where  a  party  defendant  is  in  possession,  under  sucb.*^^ 
agreement,  and  erects  improvements  on  the  premises —  ^ 
and  afterwards,  the  landlord  fails  to  make  titles :  Heldy 
that  in  an  action  against  the  defendant,  for  use  and 
occupation,  he  cannot  plead,  by  way  of  set-off,  the  val- 
ue of  such  improvements ;  but  Equity,  perhaps,  upon  a 
proper  case  made,  may  afford  relief.     Ibid. 

3.  Where  an  entry,  under  such  agreement,  is  made,  and 
it  is,  at  the  same  time^  stipulated  that  if  the  landlord 
should  lose  the  place,  and  not  be  able  to  make  titles, 
the  defendant  shall  pay  the  same  rent  for  the  premises, 
as  was  paid  the  previous  year :  Heldj  that  such  loss  of 
the  place  should  be  alleged  and  proven,  before  the  plain- 
tiff can  recover  th^  rent,  in  an  action  for  use  and  occu- 
pation.    Ibid. 

4.  The  sayings  of  a  party  in  possession,  who  is  proven  to 
be  tenant  under  a  landlord,  are  not  admissible,  against 
the  title  of  his  landlord,  except  as  evidence  of  his  repu- 
diation of  the  relation  of  landlord  and  tenant ;  and  not 
for  that  purpose,  without  bringing  home  to  his  land-. , 
lord,  notice  of  his  sayings.     Ingram  et  ah  vs.  Little...  173; 

See  Srrorj  1. 

LARCENY.  * 

See  Criminal  Lawy  8. 

LAPSE  OF  TIME. 

See  Equity,  5. 

i  ,  LEVY. 

See  Execution.  .,   .  ,y    . 
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I 

■m,  LIEN. 

See  Attorneys  at  Late,  2  to  8.     Vcndar'9  Lien. 
LDHTATION  OF  ACTION. 

1.  Where  A,  as  administrator,  holds  property  to  which  B, 
as  one,  of  the  distributees,  was  entitled,  but  which  had 
been  assigned  to  A«  hj  the  husband  of  B:  ffeldj  that 
it  was  not  error  in  the  Court  to  charge,  that  if  thia  as- 
signment was  made  with  the  consent  of  the  wife,  and 
the  property  was  held  by  A,  as  his  own,  after  the  rfiii- 
cov^ure  of  B,  the  Statute  of  Limitations  commenced 
running  against  her,  from  the  time  she  became  (f/Wotrrf. 
Smith  et  aL  vs.  Atwoody  administrator 402 

2.  It  is  no  objection,  that  a  payment  was  made  for  the  ex- 
press pilrpose  of  preventipg  the  Statute  of  Limitations 
from  running,  if  it  was  made  bona  fide^  and  without 
fraud  or  collusion,  between  the  debtor  and  creditor. — 
TiUinghast  and  another  vs.  Nourse^  Stone  ^-  Co 641 

3.  A  payment  made  on  a  joint  note,  within  six  years,  is 
sufficient  to  take  it  out  of  the  Statute  of  Limitations, 
as  against  a  co-promiser.     Ibid. 

4.  The  corftctness  of  this  doubted,  but  it  having  been  con- 
sidered the  settled  Law  of  the  State,  for  at  least  a  quar- 
ter of  a  century,-  it  is  a  qu^tion  for  Legislatiye,  rather 
than  Judicial,  interference.     Ibid. 

5.  If  a  promise  to  pay  a  debt  is  made,  before  the  debt  is 
barred  by  the  Statute,  the  effect  is  to  annul  the  opera- 
tion of  the  Statute,  up  to  the  time  of  the  promise,  and  to 
make  that  the  time  from  which  the  Statute  re-commence« 
running.     Rich  vs.  Dupree ; 661 

6.  Where  the  old  ]^xoifi^  \a\k<^  WmL^\^QC;tliLe  mt^ 
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other  promises,  in  support  of  that  promise,  may  be  '^ 
proved,  without  being  alleged.    Ibid, 

7.  If,  at  different  tinj^cs,  a  debtor  makes  independent  pro- 
mises, as  to  the  payment  of  his  debt,  the  operation  of  any 
one  of  the  promises  is  not  affected  by  the  others. — 
Ibid.  \ 

8.  The  husband,  whose  wife,  at  the  time  of  marriage,  is  a 
min<Mr,  may  sue  for  her  land,  at  any  time  within  three 
jrears,  next  after  her  arrival  at  age.    BubU  and    Wife 

w.  Lindsey • 687 

9.  If,  at  the  time  of  marriage,  the  husband  is  an  infant, 
the  Statute  does  not  run  until  he  becomes  gf  age ;  and 
then  he  may  sue,  within  the  period  of  time  equal  to 
that  which  his  wife  had,  when  he  married  her.     1  bid. 

See  Color  of  Title.    Equity^  5.    Susband  and  Wife,  2. 

LOST  PAPERS. 

Bee  Evidence yl^y^  25, 2G.  Practice  Superior  Court,  4, 9. 
TFi7&,  2. 

MANDAMUS.  ^ 

1.  Does  not  lie  against  private  persons,  but  is  the  proper 
remedy,  where  there  is  no  other  adequate  specific  relief, 
to  compel  all  inferior  or  subordinate  tribunals.  Magis- 
trates, and  all  others  exercising  public  authority,  to 
perform  their  duty.  The  State,  ex  Mel,  ^c,  vs.  Pony 
ers,J\idge 887 

MANUMISSION. 
•See  Slaves  and  Free  Persons  of  Color. 
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INDEX. 

IS 

mSNOMEB. 

8ee  Amendment,  2. 

• 

MTSTAKK. 

• 

1.  If  a  party,  insocently,  by  mistake,  misrepresents  a  fact 
which  is  material,  and  which  the  other  party  confided 
in,  it  is  cause  for  rescinding  the  contract,  on  the  ground 
ihat  it  operated  as  a  sorprise  and  an  imposition  on  the 
•party  seeking  relief.    Bailey  v9.  Janes 384 

See  JEquityj  2,  3,  4. 

*^         NEW  TRIAL. 

1.  Where  there  is  some  evidence  on  bath  sides,  aad  the 
preponderance  against  the  verdict  is  not  so  great  aif  to 
suggest  improper  bias,  or  gross.misapprehension,  a  Re- 
viewing Court  will  not  disturb  the  verdict,  because  it  is 
against  the  weight  of  evidence.  Perkins  et  aL  vs.  At- 
tawaify  guardian 27 

See,  also,  Powell  vs.  Bigley .• 41 

2.  Where  tne  verdict  is  clearly  against  justice  and  the 
weight  of  evidence.  Appellate  Courts  will  seize  upon 
any  misdirection  of  the  presiding  Judge,  to  order  the 
case  to  be  re-tried.    Adams  et  al.  vs.  Fitzgerald. 36 

3.  If  evidence  of  a  given  fact  be  withheld  from  the  Jury, 
illegally,  yet  the  cause  will  not  be  remanded  for  a  new 
trial,  if  it  is  perfectly  clear  that  the  proof  of  Hie  fact 
could^ot  affect  the  verdict.     Bird  vs.  The  State 43 

8.  A  verdict,  in  accotdtmce  with  the  weight  of  evidence, 
and  with  jn&tnice)  oxi^ti  i^sA.  \a  \^^  ^\.  %»l^^^  ^s^ 
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^of  an  erroneous  instruction^  given  by  the  Court  to  tbe 
Jury.  Much  less  will  it  be  disturbed,  under  such  cir- 
cumstances, because'  it  is  apprehended  the  Jury  may 
have  misunderstood  Ijxe  charge  ^ven  them  by  the  Court. 
Johnson  V8.  The  State 55 

4»  A  new  trial  will  be  ordered,  not  only  when  tile  verdict 
is  without  evidence  to  support  it,  but  against  the.  only 
testimony  submitted,  upon  the  point  to  which  the  End- 
ing has  reference.     Tompkins  vs.  Corry^  adrfCr 118 

5.  The  verdict  will  be  set  aside,  as  contrary  to  Law,  when 
it  fails  to  cover  all  the  issues  made  by  the  pleadings, 
and  the  proofs  submitted  in  s^qpport  thereof.    Ibid. 

6.  Though  testimony  be  improperly  admitted,  yet,  if,  in 
the  opinion  of  the  Court,  the  other  evidence  is  sufficient 
to  autfafkize  the  verdict,  which  ought  to  have  been  ais  it 
was,  independent  of  this  teetLmony,  a  new  trial  should 
not  be  granted.  Jordan  et  at  vs.  PoUock,  adminis- 
trator:.  ; 146 

7.  The  Court  should  not  grant  a  new  trial,  merely  because 
the  verdict  is  manifestly  against  the  weight  of  evidence ; 
and  never,  because  of  this,  unless  the  preponderance  is 
80  great  as  to  shock  the  understanding  and  moral  sense. 
WiUiamson  vs.  Nabers  et  ai 285 

8.  Newly  discovered  evidence,  that  deceased  bought  a  pis* 
tol  and  shot,  declaring  that  he  intended  to  kill  the  pris- 
oner, some  weeks  before  the  homicide,  without  proof 
that  the  facts  and  threat  were  known  to  the  prisoner,  is 
not  sufficient  to  authorize  a  new  trial.  Oarr  vs.  The 
Skate *  868 

9.  If,  with  the  newly  discovered  evidence,  the  case,  in  the 
judgment  of  the  Court,  in  Law,  is  such  as  the  verdict  of 
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the  Jury  found  it,   a  new  trial  will  not  be  awarded. 
Ibid. 

10.  By  the  57th  section  of  the  Act  of  1799,  it  is  made 
lawful  for  the  Judges  of  the  Superior  Courts,  to  grant 
a  new  trial,  wherever  the  verdict  is  contrary  to  evi- 
dence, and  the  principles  of  justice  and  equity.  Medl" 
ing  V8.  Paceet  al 59< 

11.  By  the  Act  of  1853-'4,  power  is  given  to  grant  a  new 
trial  where  the  verdict  is  "  decidedly  and  strongly  against 
the  evidence".  Does  this  repeal  the  old  Act  ?  Query  f 
Ibid. 

12.  By  both,  if  the  verdict  is  mthavt  evidence,  a  new 
trial  will  be  ordered.     Ibid. 

13.  The  improper  denial  of  a  continuance,  which  worked 
no  injury,  will  not  be  ground  for  a  new  trial.  TiUing- 
hast  and  another  vs.  Nourse^  Stone  ^  Co 641 

14.  The  admission  of  testimony,  immaterial  or  in  fav6r  of 
the  objecting  party,  is  no  ground  for  a  new  trial. — 
lAndseyvs.  Lindsey 657 

15.  The  formation  and  expression  of  an  opinion,  by  a  Ju- 
ror, from  rumor,  is  good  cause  of  challenge  for  favor. 
Wherever  the  objection  to  a  Juror  would  constitute  a 
sufficient  cause  of  challenge  ^r  favor,  if  discovered 
before  trial,  it  will  be  a  good  ground  for  new  trial,  if  not 
discovered  until  afterwards.     Anderson  vs.  The  State.  709 

16.  In  such  cases,  it  is  proper  for  the  counsel  of  the 
prisoner,  as  well  as  the  prisoner,  to  make  affidant  of  the 
the  facts  being  unknown  to  them.     Ibid. 

17.  Where  the  Juror  states,  in  his  own  vindication,  that 
what  he  said,  Y7«i&  itom'T^^^^TV^  ^xi^tibLat^  notwithstead- 
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ing,  if  the  evidence  had  ehown  the  prisoner  justifiable, 
he  would  have  acquitted  him,  or  if  guilty  of  a  less  of- 
fence, ho  would  have  so  foiuid ;  and  that  his  verdict  was 
wholly  uninfluenced  by  such  opinion  expressed :  ffeldj 
that  such  explanations  arc  sufficient  to  show  that  he  was 
a  competent  Juror.     Ibid, 

18.  A  declaration,  by  a  Juror,  brought  to  the  attention  of 
the  Court,  after  trial  and  conviction,  that  from  the  gen- 
eral bad  character  of  the  prieoner,  he  had  an  unfavora- 
ble opinion  of  him,  will  not  be  regarded  as  an  acknowl- 
edgement of  such  bias  or  prejudice  as  disqualifies,  if  it 
be  accompanied  witli  explanations,  on  oath,  showing 
that  the  Juror  was,  neverthckss,  capable  of  trying  the 
case  by  evidence.  Such  explanation  will  be  received 
more  favorably  by  the  Court,  if,  in  its  opinion,  there  is 
strong  and  conclusive  evidence  of  the  prisoner's  guilt, 
in  the  record.     Ibid. 

See  Continuance^  4.     Criminal  Law,  3.    Jurj/j  1,  4. 

NOTICE. 

See  Doiver,  1,  2.     Proviissory  Notes,  3.     Bail  Roadiy 
2,  3.     Registration,  1.     V^iiidor  and  Purchaser^  X    a 
fo  4. 

ONUS. 

See  Claim  LawSj  8. 

OVERSEER. 

See  Principal  and  Agent,  7. 

PAROL  AGREEMENT. 

See  Specific  Peiformanee. 
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PAROL  EVIDENCE. 

See  Evidence.     Wills,  7,  8. 

PARTITION. 

1.  In  a  bill  for  partition,  it  is  not  necessary  that  the  com- 
plainant's title  should  be  fully  set  out.  Rutherford^ 
receivevy  vs.  Jones 521 

2.  The  defendant  may,  by  plea  or  answer,  controvert  the 
complainant's  title  to  the  whole  or  any  part  of  the  prop- 
erty, or  deny  the  co-tenancy ;  in  which  events,  a  pre- 
liminary trial  should  be  had,  to  settle  these  issues. 
Ibid. 

3.  Generally,  in  this  State,  Equity  has  not  concurrent  ju^ 
risdiction  with  Courts  of  Law,  over  partitions.     Ilid. 

4.  Where  there  are  various  lots  of  land  belonging  to  part-  • 
ners,  or  tenants  in  common,  the  Act  of  1767  authorizes 
the  pai-titioners  to  divide  them  by  entire  tracts,  or  to 
sub-divide  them  into  parcels.     Ibid. 

5.  Courts  of  Equity,  alone,  can  decree  pecuniary  compen- 
sation, in  cases  of  partition.    Ibid, 

6.  Under  the  same  writ  of  partition,  at  Law,  you  cannot 
allot  some  of  the  land  by  entini  tracts,  sub-divide  some 

and  sell  others.    Ibid. 

* 

7.  In  Equity,  a  receiver  may  be  appointed,  to  rent  the 
property  and  pay  over  the  profits  to  the  co-tenants,  or 
it  can  decree  the  enjoyment  to  each,  alternately.     IHd, 

8.  Where  one  of  the  co-tenants  is  dead,  Eqoi^  maj  or- 
der a  sale  and  a\\o\i\^  ^<^  ^^^ii.  m  lisn.  of  doimr,  a 
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third  of  tlio  |iV')r(H'<U  '^n\r\ji  to  the  dt'ccon-il  co-tciiant, 
iliiviii;^  Iirr  life.      /AA/. 

i>.  ^^n,  if  ihc  I  v..^  ,.•.•;-.  is  ImV'.L.-I  >;:  l^.Iir'JliiHi.  :iriu  a  ro- 
of  I'SH-  «'"  iii.'  (."»-•«•  .O'lt^,  tI«!>  ii'iJ-r'    t.  •!!  Kpi'iy,  cuii  he 

rAirfAi:!:/  ani;  rAirrNi^rsiii!'. 

1.  If  tI:rC'v   li'T.-nli>  :i;:i<.\'   !•.  Si'll    -J-Oi:;: ;^^^^  III'  llldll  COli- 

triuuti?i,:j^  ihc  fini«l-,  :;inl  ilic  thir.l  v»-inu.nii,i(h:N  jK-i>oiini 
*iorvi«(<.  till-  |.rnf!'i  t-  hi*  cnujill;'  »1Ivi«ltMl,  alUM*  thc-pav- 
iiiciii  of  «!.:.t.-  -.mA  t'::iir?..^o.-,  witlii!'  siip'.il.-.ticm,  u>  to 
Io>Srs.  wli'iJn  I"  t]:i-  criT.^tliuic.'  iliiHi  imrtiuj .-  or  not, 
anion;;  llii-iiisi'lvr.-.  \\  dor.-'  a-  k>  third  ]hV.o?is.  P*  rr^f 
vu.  lUitt  .y  n.nih>^ G09 

2.  Refiiieiiiciit,  iu  ui.-niy  of  tlio  uiodcni  cases,  Kugli.sh  and 
Aincricaii,  as  to  Avhat  undertakings  anu)unt  to  a  part- 
nership, too  s/ttfih'f'y.  Courts  uouhl  do  well  to  revert 
to  firM  jn-inciiile.',  and  not  take  h-ave.  idto^rether,  of 
common  -<.'nsf.      /  lud. 

3.  One  partner  eannot  appropriate  the  partnership  effects, 
in  payment  of  his  individual  del>t ;  ^till,  he  may,  infur- 
theranee  of  the  joint  business,  agree  witli  a  hotel-keep- 
er, that  provided  he  will  deal  ^vith  the  eoncern,  his  ac- 
count shall  be  settled  by  tlie  boartl  of  the  partners,  or 
their  clerks,  and  the  contract  will  hind  the  firm.     1  H'L 

4.  Enti-ies,  in  the  firm-hooks,  are  evidence  against  the 
firm,  as  all  mend:)ers  arc  presumed  to  be  cognizant  of 

such  entries.     IbhL 

5.  The  settlement,  with  the  firm  effects,  of  the  private 

debt  of  one  partner,  will  bind  the  firm,  if  subscipiently 
VOL.  XIV.   08 


m  msiEx. 

latified  by  acquieBcence,  inik  a  foil  knowledge  of  tiM> 
iactB.    Ibid. 

■8ee  SviieHet,  2S. 

FESALtl. 

See  Sheriffk  and  Svretia',  8. 

PHYSICIANS. 

fifiee  Bailment,  7  to  IS-    SlaveB^  ^c.  12. 

■  ■         ■  I      . 

PLEADING. 

1.  The  plaintiff  declaring  as  A  B»  agent ,  ^8ueB^  in  his  own 
right,  an.d  the  tenn  agent  is  an  addition  to  £he  nmme^ 
only,  and  descriptiTe  of  the  person. '  OwBleg  f  Simm. 
WooViopter : 134 

2.  Bjr  the  Act  of  1886,  a  pica  of  parti'il  failnre  of  conaid- 
eratiou  is  allowed,  in  sucli  cases,  under  such  ciFCiim- 
stanccs  and  between. such  parties,  as  would  render  pro- 
per, a  plea  of  total  failure,  if  therp  had  been  such  total 
{iulnre.of  consideration.     Simmons  vs.  Blaekman..,,.^  SIB 

3.  The  omission  to  allege,  in  the  declaration,  that  the  de- 
fendant resides  in  the  county  where  the  salt  is  brought,  . 
is  amendable — ^may  bo  waived  by  pleading  to  the  mer- 
its— is  cured  by  verdict  or  confession — is  not  good,  in  ar- 
rest of  judgment,  and  cannot  be  made  available,  in  the 
Supreme  Court.    Raneyvs,  McEae «  589 

4.  In  England,  if  suit  be  brought  upon  a  joini*«cintract^  if 
both  parties  be  alive  and  within  the  realm, '  they  uMit' 
both  be  sued ;  and  judgment  cannot  be  rendered  ag^xblt 
one,  until  the  other  is  prosecuted  to  oirfittlrw  ■tflBgf  ; '. 
in  this  State,  unAw  ^«  kk  di^ttSft.   l«Si  -^   V*^  * 
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See  Aimadiiient.  Fraud,  1,  Gtianlimi  and  IVard^  3. 
Tnfantj  1,2.  Land h.prd  mid  Tnhfnf,  1.  Prominmrif 
NntvHy  4.      Wi'it  of  Krror. 

FMIACTICE  SlTEUlOll  ('OURT. 

1.  The  State,  on  a  trial  for  nuirder,  proved  tlio  killiiijj;  and 
the  attendiriiix  circ'umstaiiees,  aiifl  closed.  The  prisoner 
then  proved  facts  and  circinnstnnccs  ^roing  to  rebut  the 
presumption  of  malice:  Ileld^  that  it  was  then  compe- 
tent fc»r  the  State  to  prove,  in  suiTclmttal,  express  mal- 
ice.    Bird  rn  Tlw  State 43 

2.  In  criiiiinal  trials,  eitlier  party  m:iy  re<|iiirc  nil  the  wit- 
nesses to  retire,  in  order  that  they  may  he  examined 
separately.     d'Jiiisnn  /•><.  Tlw  Sfati' 55 

8.  It  is  in  the  discretion  of  the  Coml  to  allow  a  case  to  be 
ri'-opened,  after  it  has  been  closed,  and  before  the  ar- 
<rument.     Jurdan  and  of/tcra  va,  Pidhck,  adnir 146 

4.  Before  a  noticr,  under  the  ."iTth  Conuu<jn  Law  Jlule, 
can  be  made  available,  the  party  giving  it,  or  his  agent, 
nm^t  make  oath,  (or  his  attorney  state  in  his  place,) 
that  h(^  has  reason  to  believe  that  the  paper  required 
ha,s  been  in  existence — that  it  is  in  thejmssession,  pow- 
er or  control  of  the  person  notified,  and  that  it  is  mate- 
rial to  the  is>ue.     Brmn  va,  Walton „  adnir 186 

:>,  The  refusal  of  the  Oomt  to  re-o])eu  a  case,  aftti'  it 
is  closed,  to  admit  irrc-'V.-iut  testimony,  is  no  error. 
(.1 /•#»t/'.  c.r'/-,  vn.  Cahlu'ilL  adrnr 207 

t>.  The  rule  of  practice  is,  that  the  j)laintiff  shall,  in  the 
opening,  examine  all  his  testimony,  that  goes  to  estal)- 
lish  his  case ;  the  defendant  shall  then  introduce  Ids 
testuuony,  in  support  of  his  ilefence,  and  in  re-buttal  of 
plaintift's  proof;  and  then,  the  plaintifl'may  oflcr  any 
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proof  that  rebnts  that  of  the  defendant,  but  nothing 
farther,  in  eluef,  except  by  permission  of  the  Court, 
vhich  permission  should  be  given,  upon  sufficient  cause 
•  shown.  The  relaxing  of  the  rule  being  a  matter  of  dis- 
cretion, its  exercise  should  not  be  controlled,  except  in 
a  case  so  gross  and  palpable,  as  not  to  admit  of  a  hesi- 
tation or  doubt.     WalitT  vs.  Wafkrr '242 

7.  It  should  rerjuire  a  very  strong  case  of  threatened  evil, 
to  justify  a  Court  in  preventing  a  party  fi-om  giving  ad- 
ditional, confirmatory,  cumulative  and  coiToborative  ev- 
idence, cither  of  facts  previously  proven,  or  which  tends 
to  strengthen,  add  force  or  probability  to  sucli  evidence. 
Ibid. 

B.  A  witness  who,  when  testifying  on  tlie  j^tand,  mis- 
states a  fact,  through  inadvertence  ur  forgetfulnes?, 
should  be  allowed  the  privilege,  at  any  stage  of  the  tri- 
al, to  correct  himself.     Ibuf. 

9.  An  aflSdavit  by  a  party,  that  an  original  paper,  of 
whirhhe  desires  to  make  proof,  by  sccomljiry  evidence, 
is  lost  or  mislaid,  and  after  diligent  search,  that  he  can- 
not find  it,  is  a  substantial  compliance  with  the  TiOth 
Common  Law  Rule.     Smith  et  ah  m.  AtioofMh  aJwV..  40:! 

See  Courts^  1.  Criminal  Lau\  2,  34.  »/•<>/•,  1. — 
Head-right%j  8. 

PRACTICE  SUPREME  COURT. 

1.  The  Act  of  1851-'2,  requii-es  the  origimtl  bill  of  excep- 
tions to  be  sent  up  to  the  Supreme  Court.  If  a  copy 
bo  sent  up,  the  mistake  cannot  be  remedied  by  die 
Clerk's  certifying  the  original,  after  issue  joined.  FtiU 
ley  VH.  The  State 268 

2.  The  2«'3tli  BaAq  Vb  datedoir}^ mot^^j^  i& \^  Vra^  %ad  m 
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citation  issued  in  the  name  of  two  of  tho  Judges,  is  tal- 
td.  When  the  name  of  one  of  the  Judges  is  omitted,  it 
may  be  amendefl.     Williamion  vs.  Nabers  etal 285 

3.  In  assigning  ciTor  upon  tho  charge  of  the  Court,  the  . 
.     plaintiff  must  specify  tlic  portions  of  the  charge  to  which 

he  excepts.     Smith  et  aL  vs,  Attcood^  adm'  r 402 

4.  By  arganif  le;;;itflation,  tho  Buprenio  Court  must  *'  hear 
and  determiuc  upon  matters  contained  in  the  ti'anscript 
of  the  record,  and  not  othei'wisc ;"  and  when  the  Clerk  ' 
of  tiio  Court  below  appends  his  certificate  to  that  trans- 
cript, to  the  effect  that  it  contains  a  true  exemplifica- 
tion of  the  record  in  the  case,  it  must  be  received  as 
presenting  it  coiTectly .     Wyche  r«.  Myrick SSi" 

See  Bill  of  Eraytio7iH^  1 . 

PRINCIPAL  AND  AGENT. 

1.  A  judgment  was  obtained  by  R  against  N,  which  was 
afterwards  reversed.  Befoi-o  its  reversal,  and  before 
any  proceedings  were  instituted  to  reverse  it,  the  de- 
fendant, N,  paid  to  tho  attorueys  of  the  plaintiff,  upon 
the  judgment,  SSS,000 :  lleld^  that  after  reversal,  the 
attorneys  were  not  liable  to  N  for  tliat  money,  although 
it  still  remained  in  their  hands,  but  that  he  must  resort 

to  the  plaintiff.     McDonald  and  otJierHy  and  Napier,..     89 

2.  If  money  be  paid  to  an  agent,  which  the  ])rincipal  is 
not,  in  law,  entitled  to  receive ;  or  if  the  agent  exceeds 
his  authority  in  i-eceiving  it ;  or  if  it  is  paid  to  him  by 
mistake,  the  agent  is  liable  for  it,  to  the  payer,  so  long 
as  it  remains  in  his  hands ;  and  his  situation,  relatively, 
to  his  principal,  is  not  altered,  as  rcganls  that  fund ; 
and  he  is,  in  such  cases,  liable,  without  notice,  not  to 
pay  it  over ;  and  if  he  has  such  notice,  tlien  he  is  lia- 
ble, even  if  he  afterwards  does  pay  it  over,  or  his  situa- 
tion is  altered.     Ibid.  -^ 
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8.  A  ratification  of  the  unauthorized  act  of  tlie  agent  may 
be  implied,  under  certain  circumstances,  from  the  A- 
lence  of  the  principal.     OwBlejf  ^  San  vs,  Woolhopttr.  121 

"4.  If  one,  in  the  presence  of  the  principal,  sell  a  parcel  of 
goods  of  die  latter,  as  his  agent,  without  objection,  the 
tacit  consent  of  the  prinoipal  Trill  be  presumed,  and  it 
will  bind  him.    Ibid. 

.  £.  If  the  agent,  without  authority,  do  an  act,  and  the  prin- 
cipal, afkier  a  knowledge  of  the  fact,  makes  no  object- 
ion, but  aoqmesces,  for  a  lengtli  of  time,  and.  such  ac- 
quiescence cannot  be  explained  or  otherwise  accounted 
for,  and  which  has  a  tendency  to  mislead  the  agent,  the 
law  will  construe  such  silence  as  contrary  to  the  du^  of 
the  principal,  and  hold  him  bound  by  it.     Ikid, 

<{.  A,  a  factor  in  Savannah,  transacts  business  fcnr  B,  a 
house  in  New  York,  to  the  amount  of  9370,000,  on 
which  a  loss  was  sustained,  on  cotton  alone,  of  soma 
f  15,000.  A,  as  the  agent  of  C,  shipped  C*s  ootum  to 
B,  and  this  constituted  an  item,  in  the  aggregate  of 
business  done,  as  well  as  of  loss  sustained.  On  account  of 
his  large  and  liberal  dealings,  B  compromises  with  A, 
at  one-fourth:  Beld^  that  C  was  entitled  to  scttie  with 
A,  his  portion  of  the  loss,  on  the  same  terms.    Ibid, 

7.  Any  acts  of  violence,  on  the  part  of  a  person  employed 
as  overseer,  incompatible  with  the  peaceful  and  full  do- 
minion over  his  property,  on  the  part  of  the  employer, 
except  to  the  extent  that  the  owner's  rights  are  expressly 
waived,  are  a  violation  of  the  contract;  and  in  stidi 
case,  the  employee  is  not  entitied  to  recover  any  tihiog. 
Henderson  V9.  Stiles 135 

PROBATE. 

See  Fate, 3, 4, 6, ft-  ..  ...    . 
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PROailSSORY  NOTES. 

1.  If  G,  tho  holder  of  a  promissory  note,  transfer  the 
same,  by  delivery,  to  H,  knowing  that  an  endorsement 
upon  it  is  not  genuine,  and  concealing  the  fact  from  H, 
this  act  is  a  fraud  upon  11,  and  G  is  liable  to  repay 
.  what  he  received  from  H,  upon  his  faihu*o  to  recover  it 
from  the  indorser.     tSneed  rn,  HughcB 542 

2. .  In  such  a  case,  G  Is  not  a  competent  witness,  in  :in  ac- 
tion by  11,  against  the  indorser,  to  prove  the  indorse- 
ment genuine.  His  interest  is  not  balanced  by  a  liabil- 
ity to  the  indorser  for  tho  tort,  if,  by  u  false  oath,  he 
.should  secure  a  recoverj'  against  Uini.     Ibiih 

3.  In  order  tu  charge  tlie  indoi-ser  of  a  note,  payable  at 
an  agency  of  one  of  the  chartered  baiiki^  of  this  State, 
»  demand  of  the  maker,  and  notice  to  the  indorser  are 
necessary.     BiH^hntli  nntl  miother  r*.  Octrlfon  ^  Co..,  691 

4.  The  maker  and  indorser  of  a  bank  note,  cannot  bo  sued 
together,  in  the  same  action     I  bid. 

RAIL  ROADS. 

1.  The  property  of  the  Rome  R.  R.  Co.,  \vithin  the  city 
of  Rome,  which  is  necessai-y  to  conduct  the  business  of 
that  Co. :  Hehl^  to  be  a  part  of  its  capital  stock,  and 
not  liable  to  taxation  by  that  city,  as  property.  The 
Rome  B.  B.  Co.  r».  The  Mai/or,  .K'.,  of  Rome 275 

3.  Where  goods  are  tmnsported  by  a  U.  R.  Co.,  and  upon 
their  reaching  the  place  of  destination,  and  stored  at 
the  ?rarehouse,  at  the  expense  of  the  owner,  without 
actual  notice  of  theu*  arrival,  under  a  newspaper  pub- 
lication, that  all  articles  not  removed  within  a  given 
time,  will  be  thus  disposed  of:  HeltL  that  such  errone- 
ous delivery,  notwithstanding  it  made  the  pai-ty  charge* 
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able  for  all  the  loss  and  injury  resulting  therefrom,  still, 
it  did  not.  of  itself,  amount  to  a  conversion  of  the  pro- 
perty, and  to  maintain  trover ^  a  demand  and  refusal 
irere  necessary.  The  Rome  R.  22.  Co.  v$,  StMivan^ 
Cabot  ^'Oo , 27T 

3.  If  goods  are  not  removed,  after  notice  of  their  arrival, 
within  a  reasonable  time,  the  strict  liability  of  a  R.  R. 
Co.,  m  their  character  of  common  carriers,  cen5*oft;  and 
tboy  may  charge  storage  themselves,  or  deix)sit  the 
goods  in  the  warehouse  of  another,  at  the  owner's  risk 
and  expense.    Ihith    ■ 

See  Constltiftiottil  L(tw^  7.  8.     Corporations,!.  2,  8. 

EAPK 

See  Criminal  Late,  6,  7. 

REGISTRATION. 

1.  The  registration  o{  derivative  r'ODvcyances,  is  no  notice 
tlmt  title  has  passed  out  of  tlie  original^  grantor.  Fel- 
ton  et  aLj  cxeoutorSy  vs.  Pitman  et  <i?....s 530 

See  Vendor  and  Purehasery  2. 

REMITTER- 

See  Judgment^  4. 

RENT. 

See  Tenants  in  ComvMn^  1  to  6. 

RETAILXNG  SPIRITUOUS  LIQUORS. 

1.  Xhe  Ae(oi)MiraM)^Si&^^ 
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miBdoBerd  of  EstOBtou  authority  to  grant  license^  to  re- 
tail qurituous  liquors  within  their  corporate  bmits,  sub- 
ject to  such  regulations  as  they  might  prescribe,  [pro- 
vided they  administer  to  the  applicant,  the  oath  refer- 
red to  in  the  Act,  gives  full  and  ample  authority  to  - 
them,  to  require  the  clerk  of  such  applicant  to  take  a 
similar  oath.     Floyd  v%.  The  Oommmiontrs,  SfC 354 

SALES. 

Soe  Specific  Performance^  1. 

SATISFACTION. 

Sec  ExecutioUy  1. 

SAVAlilNAII,   AND  OGEECHEE,   AND   ALTAMAHA 
'  CANAL. 

See  Bridges^  3. 

SET-OFF. 

See  Atto7*ney9  at  Law,  8,  9.     Landlord  and  Tenant,  2. 

SHELLY'S  CASE. 

See  Estates,  1. 

SHERIFF'S  AND  THEIR  SURETIES.    . 

1.  Where  a  rule  nm  had  been  taken  against  a  former 
SheriflF,  and  after  his  return  and  investigation,  the  rule 
was  ordered  to  be  made  absolute,  but  by  consent  of  coun- 
sel for  plaintiff,  leave  was  granted  to  the  Sheriff  to 
ainencl,  (»r  make  an  additional  return,  upon  condition 
that  he  wouJd  serve  the  plaintiff's  counsel  ^vith  a  copy 
thereof,  by  a  time  specified,  and  previous  to  the  tlqxI^. 
VOL.  JKiy.  99 
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session  of  tbe  Court ;'  and  at  the  nest  term/su6h  additional 
return  not  having  been  made  and  served,  the  ShcriflF 
moved  for  leave  to  be  heard  again,  upon  the  merits  of 
the  issue,  and  also  to  be  allowed  to  amend  his. return : 
ITeld^  that  he  had  already  had  his  day  in  Coui-t,  upon 
the  merfts  of  ther  issue,  as  it  Tstood,  and .  that  he  could 
not  tiien  arr\end  ;  and  that  the  rule  was  properly  made 
tihsolnte^  mnic. pro  tunc,     Ilcndrivk  vs.  Toni2)kin8...„   "86 

2.  Generally,  an  admission,  by  a  principal,  does  not  bind 
his  surety,  if  made  after  the  relation  has  terminated. 
This  rule  does  not  apply  to  ijfxe  sureties  of  a  Sheriff, 
rulqd  for  misconduct,  end  the  rule  made  absolute,  by 
hisfaihirc  to  answer.  The  relation  is  continued,  after 
the  expiration  of  his  office,  quoad  the  misconduct  pend- 
ing the  office."     Wyche  vB.Mtfrick ^ 584 

'  3.  The  20  pcfr  cent,  given  the  creditor  for  a^  failure,  by 
the  Sheriff,  to'pay,  is  not  a  penalty  ;•  and  the  sureties 
are  liable  therefor.  .  Ibid. 

See  Execjition,  2.  ■'  . 

.SHERIFF'S  DEED. 

See  Color  of  Title,  1.- 

SLAVES  AND-  FREE  PERSONS  OF  COLOR, 

1.  A  free  person  of  color,  in  Georgia,  cannot  ditspose  of 
slaves,  directly,  by  deed  of  gift.  Bryan  p«.  Waltcny 
adm'r  .....; , ..:.... 185 

2.  A  free  negro,  in  this  State',  has  no  civil,  social  or.  p6»  * 
^  litical  rights,  except  such  as  are  conferrect  on  Iiim.by 

Statute-    Ibid.  '  .      ' 

S.  The  Act  o{  Mft^v\Ttvvf«tf>Ti  t^t&n  iio  oAer  iright,  ^M' 
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that  of  free4om  from  the  dominion. 6f  the  master,  or  ex* 
emption  from  involuntary  service..  It  does  not  confer 
citizenship  nor  any  of  the  privileges  incident  to  citizen- 
ship.     Ibid.  r,,    . 

4.  There  is  no  ano-logy  between  ne^o  slavery  an^  vijldn-. 
age.  Tlie  fonnor  resembles,  in  many  of  its  features, 
the  slavery  of  the  Civil  Law.    .Ibid.  ,  •         .  *:       *    ^ 

5.  The  etymolo^i^cal  meaning  oLmanumis$iion.     Ibid. 

6.  To  adopt  a  new  member  into  the  body  politic,  is  an  act 
of  sovcveiguty,  just  is  much,  as  naturalizing  a  foreign 
subject.     Ibid.  . 

7.  This  State,  when  a  province,  was  Settled  a^  a.commu- . 
nity  of  white  citizens,  Tlie  blacks  were  subsequently  • 
intiM>duced«  aaslavesi — ^to  whom  parity  of  rank'and  priv- , 
ilegc  has  nevct  beon  acceded.    Ibid. 

8.  The  free, person  of  cohry,  in  Georgia,  is. associated  wkh 
the  slave,  in  most  of  the  humiliating  incidents  of  his 
degradation.     Ibid. 

9.  The  analogy  between  an  infant  and  free  person  of  col- 
or, fails  in  this :  that  at  maturity,  the  foi'mer  can  afiirm 
or  disaffirm  his  contracts,  which  are,  therefore,  voidable 
oilly ;  whereas,  the  wardship  or  pupilage  of  the  Ifttter, 
and  the  disability  consequent  therein,  is  perpetual ;  and" 
hence,  his  contracts  are  absolutely  void.    2  bid.    • 

10.  Slavery,  as  compared  with  the  various  schemes  of 
emancipation,  domestic  and  foreign,  consideredi    Ibid. 

11.  A  master  cannot  absolve  himself  from  the  le^ral  and 
equitiiblc  obligation  to  take  cai*eof  his  slave ;  and  if  he 

'  refuse  to  do  so,  he  is  liable  for  raedioa-l  and  other  relief, 
furnished  l>y  others.     Latimer^  (jiuxrn^  m^  Alexander.-  259 


12.  If  a  da^ebe  Hired'  to  on  inaoltml^  or -be  out  of  the 
possession  of  t)^  hivery.Eiul  be  in  a  Bknation  to  require 
inertiapt  and  in^EispensaUe  niedioal  aid,  .#r  otlier  •  assist- 
•ano^7-in  snch  a  cafie^  the  6wn^,.as  well  as  the  hirer, 
vroulil  probably  be  lioble, '  for  miedical  and  other  servi- 
ces..  lifid. 
/  "      '  ■  •  ■  ' .         -  /   . 

SPECIFIC  PEBFdRMANCfi. 

1.  A  hei^g  in  debf  to  B^  on  a  judgment,  and  his  land  be- 
ing under  lefy.  to  pay  the  debt,  agrees^vrith  C  that  he 
pwchase  the  land  at  Sheriff's  sale,  and  lii^t  he,  (A,) 
i'are.  t^e  privilege  of  buying  it  bock,  ,by  spaying  what 
O.should  give  for  it|  ititit  interest':  JTeld^  that  this  agre^ 
ment  is  not  void^  as  being  against  the  policy  of  the  law, 
in  regard  to  Judiciid  saks :  Heldff  also,  that '  after  pay- 
ment of  the-  purchase-inopey,  with  interebt,  a  Oooit  of 
•Eijuity  will  -enforce  this  agreement.  '  JPreeman^  ezV, 
vs.  Cooper,  adm^r « : ; 

§ee  Brid^ce,  3. 

STATUTE  OF  FRAUDS. 

See  Frauds. 

STATTJTE  OF  LIMITATIONS. 

See  Lwikcftion  of  Actions.    , 

•STATUTES. 
See  Construetim  of  Statutes. 

SUPBRSEPEAS.  .         • 

See  Tfrit<if  Btror,\.     ,-  '  -    .    .        -  -    v 


1..  Some  remarks,'  as  to  its  poifers,-  dbdndUe-from  tho  'pe- 
ciiliax  plWraseology  of  tbe^*  Organip  LanT.     Walker  vs, 

.Dougherty^,.,..... ^ ,•'.../. ^^ 6/)gf 

.  ,-.>■.. 

SUNDAYS-         .  ' . 

.'.  •  '.  ■ '   .  .'•      * 

See  BiH  o^^'J^xceftionf^  1\        _    '      . 

SURETIES.  • 

1.  It  seeniB,  that  in  EnglaA^>  previous  to  May,  1T76,  .a ' 
siuiQty,  in  a  Court  of  Equity,  was  snbroga^a  to.  all  the 
rights  (tf  the^crediter^aud  such  vCoort  would  compel 
the  creditor  to  assign,  the-  debt  to-  tl^-  surety^  But 
whether  so  or  not,  in  the  lig^  of  our  legislMjon  upon  this 
subject;  a  Ctnirt' of  ^Equity  l^y,  up&u.a  ptop^  ease 
made,  (Erect ^ucbassignmentw  "McBtmgoXdy  adm*»,v8. 
Dovgherty,,:... y,%.\ ^ 1 6^4 

See.  HJieriffB  and  Sureties. 

TAXATION. 

8^  OimslittUional  LatOyl2'to  2i.    Bail  Boadi,  1. 

TENANTS  IN  COMMON. 

1.  Occupancy y  by  pne  tenant  in'con^mon,  of  the  joint  pro- 
perty, by  the  consent  of  ^e  other,  Joes  nbt,.neces8arily, 
relieve  him  from.-  the  payment  of  tent.     Shiela  vs-.^  •    . 
Starke.,.,.:.,,: :. A... '. 429 

'        '     .    •    ^  .  '    '■    v  '.',.- 

2.  At  Common  Law,  one  tenant  was  not .^able^. either  for 
waste  or  Ihe'profita  of  the  joint-estate^,"  liidf. 

*8.  By  the  Statates'of  Westminster,  2y  6,.22  and  A  Ann^y 
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t'.'  16,  sect.  27,  jomt-tenants  and  tenants  m  common, 
have  an  action  for  w$iste,  as  well  as  an  accoimt  for  the 
profits ;  and  these  Statutes  are  of  force  in  O«org^a« 
Jbid.  ^      •  '•  -     ' 

^       4.  In  a  contest  for  rent,  between  joint-tenants  and  tenants 

in  common,  the  iiile  is,  to  estimate  the  worth  of  the 

'     whole  premises,  and  then  the  value  of  tlh^t  portion  oc- 

"  cupied  by  the  tenant  in  pogsession,  iji  refercncib  to  the 

(Condition  they  were  in  at  the  time  he  took  possession. 

Jticl     .       .'' 

5.  In  eoniputing,  it  is  iunnateriaJ  what  the  dement  may 
be,  which  contributes  to  the  increase  of  value.  It  may 
be  a  mansion,  a  niiUrsite,  or  it9  adaptation  for  agricul- 
tural purposes.     Ibid.  *  # 

6.  Ih$  shared  of  joini-tenants  andtenamts  iu  common,  are, 
prima  facie,  equal;  but  the  contrary  may  be  eh9wn,  by 

■    proof.     Ibid, 

TIMK 
^%,     See  Bill  of  Exceptions^  1. 

.     TROVEll\ 

I  ■ 
I  ■ 
See  Rail  Boads^  2. 

TRUSTS  AND  TRUSTEES. 

.  1.  A  trustee,  who  fraudulently  com'bines  with  a  third  per- 
/son,  to  dispose  of  and  appropriate  to  his  own  uae,  the 
trust  property,  is  liable,  jointly,  with  that  third  person, 
to  account,  in  Equity,  to  the  cesfiii  (ju^  trust;  apd  that, 
too,  although  the  bill  does  not  charge  the  insolvency  of 
the  trustee.     Shaio  Wi.P.ol'nx^Y  eial .-..^f 342 


IlirftEX.  T«t\ 

2.  In  sack  n  citsi^,  the  defendants  are  liable  to  hcf  sued, 
jointl)^,  in  the  county  of  the  residence  of  either.    Ibid. 

§(.  In  decidin;:^  whether  A  triifitcK*  shall  retain  tlic  possess- 
ion and  niann^emeiit  of  u'tnist  e:statc,  a;xainst  the  cqui- 
taWe  tenant" fr.r  lifj.%  CourtsiNillbo.-j^ovci'no'Uv'mainly^liy 
the  ^eikynl  ncope  'and'obirct^.f^f  tlie  trust,  and  Jtlie  na- 
ture of  the  duties  Avliich  Ihct  tnist(*e  is  rcfiuii-od  to  di:^ 

4.  Courts  will  iuve?it  th6,0([uitable  tenant  for  life,  ^vith  the 
personal '  possession  and  occupation  of  propei*ty,  a?»  in 
the  case  of  a'faiuily  resid(*ncr  m  fainih'  ser\'ants,  whci-e 
it  wjRbo  beneficyjl  or  mpiieite^-for  its  due  enjoyiwnt. 
Ibid.  .    ''    ■        ■  •  • 

5.  Court*  will  interfere,  more  refuctantly,  to  take  the  di- 
rectfoK  atid  disposition  of  the  estate  oiit  of  tliie  hands  of  ^ 
the  trjiflttee,  ^vhere  the  SurrcAder  of  iho  i*orj>Uft  might 

•  endanger  its  sfcctrity ;  ^t  where  the  equitable  tennnt    ■ 
far  life,  isA  /«Wic  covefty  fol:  whose  personal  protection 

it  is  best  that  the  estate  ebd^ld  coutii^ue  Jn  the  pisses-, 
sion,  and. under  the  contrpl,  of  the  trustee.    iMd.,    : 

6.  The  provision  of  the  Statute,  which  allows  a  trustee  to* 
charge  commissjoils,  where  he  perfonns  service,  docs 
not  annul  the  general  doctrincv resulting  from  the  rela- 
tion of  trustee  and  cestfii  que  trust,  nor. abrogate  the 
eqtdtable  jurisdicfion  of  a  Court  of  Chancery  oyer  the  . 
same,  icAich  jwis^idion  is  e^eedirif/h/  hroad^    Ihfli. 

*  I  ■  .  •  ■■  ". 

7.  If  a  trustee  buj's  from  jor  sells  to  himsdf,  his  deatzii  </ue  ' 

•  tru^  may '  repudiate   the  act/     B^/d  and  another^    . 

!  '  '  ■.' 

*^fi^  Aimrij  i^(\  i,.    Hnshaiid  and  W^t^l,^.       ..,,  ; 


790  ENDEX. 

■  trSffl  AND  OGCUPATIONi 

See  Landlord  and  Tenant.  "* 

•  *  '         rf      »    .  ' 

*  .  *     ■  VARIANCE. 

VENDOR'S  LIEN. 

1.  The  presiding  Judge  charged  that-  the  vendor's   lien  • 
.   >va8  gOod.iigainst  purchasers,  with  notice,  if  the  Jury 
inere  satisfied  tliat  i/ie  purcJiaser  had  it  irk  hi^'jfOwer  to, 
revoib  tT^e  trade^  without  injury  to  Mimelf,  and  inequi- 
tably'held  fill  ta  tJie  bargain:  ffeld,  that  the  qualifica- 
«   tion,  as  to  reyoklAg  the  trade,  is  error.     Webb  vs.  Rob- 
'   inson  etal •. .'.^ ,.;. ,. 216 

■      ■.  •  ■     ■  ■  ^ 

i' 

2;  The  vendor's  lien  does  not  acjcon^any  "ar'transfec  of  the 
notes  given  for  the  purchafic-uionej.    Ibid, 

8.'  A  ^ells  land  to  B,  taking  liis  not^  for  the  purchaae- 
money;  afterwards,  B  sells  the^i^ame  land  to  C,  taking 
hie  note  forrtho,  purcha8e?nioney ;  and  afterwards,  A 
takes,  in  payment  .of  B's  note  to  him,  C's  note  to  B. 
A  has  no  lien,  as  vendor,  upon  the  land.     Ibid. 

4.  Creditors  who  become  such,  without  notice  of  a  ven- 
dor's lien,  and  those  who  claim  under  such  creditors,.- 
are'proteqted  against  the  vGindor's  lien.     Ibid. .     . 

5.  Where  heiraat  law  sue  in  ejectment,  as  suchj  to  recov- 
er land  which  "has  not  beon  paid  for  by*  their  axLcestor^. 

,  Equity  wi^  compel  them  to  discharge  the  vendor's  lien 
f^r  the  purchase-money,  the  aneestor  having  dii^  in- 
solvent^ atid  hia  estate  unrbpreeented.     McJ)ougafd^ 

■  ^  ■ 


VENDOR  A)n>  PUBOHASBR. 

1.  It  is  most  conveniei^t  that  ad|i«at  notloe  to  ajpurdiaser 
skould  be  defined  as-«-l.  Sadi  notice  as  h  pbsitiyely 
proveii  to  have  been  giv^  to  hmtj  directly  *and  persoA-  * 
ally ;  and  2.  Such  as  he  is*jpresi]pied  to  have  received^ 

■  personally,  because  the  evidence  witliin  his  Jtnowledge 
was  sufficient  to  have  put  huu  upon  inquiry.  Jordan 
etalvs.  Pollock,  a^fn'r ..•,...:,............;,......,.  145 

2.  Constructive  notice  is  soclli,  as  by  ju^^mcnt  of  law^  he 
is  presumed  to  haye  received.    J  bid. 

3.  A  purclu^er^  without  such  actiM  notice  (as-  above  de- 
fined) df  a  prior  voluntary  t^onVeyancc,  will  bcrprotected. 
lUd.  .  t. 

4.  AdwA  notice  may  h^  proven  by  the  facts  of  Ae  case, 
from  which  it  day  be  inferred. '  IHd.. 

6.  If  one,  under  ja  legal  disability  to  di^fpose  of  his  prop- 
erty, give  it  ivway  toanother,  who  sdls  'to  a  third,  per-, 
son,  without. notice  of  the  incapacity  of  the  donor,  the 
ignorance  of^the  vendee  will  Hot  protect  his  title.  Bry- 
an V9.  Wa^onf^dm'r •. 186: 

VERDICT. 

1.  Tl^e  vezdict  ih  eje^stm^t  jnay  be  for  a  part,  only,  of 
the  premii^  claimed  in  'the  declaration.  BhUey  vs. 
Jon€9...A .,....>...^ 384 

2.  Yfhate  the  suit. is  on*  tw^'*prominory  notes,  and  the 
verdict  m  for  the  ag|g»egatcf  amount  df  principal^  'Vith  ' 
interest,  it  is  'sufficiently  cei^ain.   Bedkwitb  and  oMth' 

.    erv9i.  Carlton  i' Of. \.^\fYr'''', '•:'... 691 

•H6L.XIV.  loo"^  '  ;•' 


i 


I 

See  Criminal  J&aw,  2,  ,8.-  -  . 

I  ■     "''•."'.  •  ■'•■•'■•".■'  '  '^     ^ 

^t»  Spte^ P-ei^fcrmanee.  <■' 

■^  ,       .  •  ■      •'       " 

YOLUNTAEY  CONVEYANCE. 
See  Vendor,  and  Purchaser.  . 

.WILLS. 

«  •      ••  -       .       • 

\  1.  A  will  cannot  be  read  iz^  evideiice,  to  the  Jury,  as  coif* 

>eying  title  to  personal  property,  iti  a  Court  of  Com^* 

'  Ir  mon  LaiW,  until  ^t  has  passed  to  probate,  before  the  Odi- 

nary.    Bry^nvs.  Waltouy  adm'r s A..  18 

2.  When  a  will,  Which  is  relied  on  as  conveying  title  to 
personal  plroperty,  is  lost  or  mislaicl^^the  proper  coorse 
to  be  pursued  is,  to  establi8h  the 'instrument,  either  at* 
I  Common  Law,  under  our  Judiciary^  Act,  or  by  a  pro- 

ceeding in  Qhancery ;  and  then,^o  before  the  Ordinary 
and  ha^e  the  copy,  thus  established-,  proven  s^nd  admitted 
to  record.    Ibid.' 


i^ 


3.  A  legatee  cannot  propound  a  will  for  j>robatd,4mtil  the  , 
executors  named   therein  have   been  cited,   either  to 
to  prove  the  testament,  and  take  upon  themselves  the  ex-   ' 
ecution  thereof,  pr  else  to  refuse  the  same,  or  some  good 
cause  be  shown  why  this  is  omitted.     Finch  et  ah   v«. 

Finch , .^ ....;...;.;/:... ,...;...>.  8ft 

4.  A  failure  to  do  this  need  not  \^  |)leaded,  but  may  be 
taken  advantage  of,  at*  any  time,  and  the  Court  will, 
itself,  upon  its  own  motion^  f  «&><  to  en^ertam  the  pco- 
ceedix^;,  wheneverihis  fkct  is  l^c^htto  its  ittetfticin. 
iwa.  :  '  ^  '      .   ;  —    /     _    . 

^  ,     ■       ',*■■■.■  i. , , 

5.  Any  pexsoix,x>i3iv«t  ^dbdisi^  ^mcutoi: ^prp|;j(>Qi^ig  the.  * 


will  for  probate,  iaatf:  shew,  either 'by  his  own  ObA  Imt  ' 
'aliunde,  proof  that  he  ha^  an  interest,  under  the  will. 
The  mere  fact  that  the  propounder  is  named  as  a  legatee 
in  the  trill,  is  9iifficient  (08timo^,  to  that  point.   .'X^id. 

•  •        •         '  ■  * 

'6.  A  contract,  by  the  legatee,  n|^  to  offer  the  will  for  ppo- 
bate,  but  to  divide  the  •esta^te  of  the  deceased  aacestbr, 
according  to  the  St&tute  of  Diatributidns,  is  not  a  bar, 
in*  the-CJoiit*  -of  Oi^nary,  to  •  the  propotmding .  of  ithe  • 
will.  The  Gooists  of  -Ordinary  Wilt  not  ^cide  upon  the 
validity  of  any  contract,  which  the  parties  may  have 
entered  into,  but  upon  the  factum  of  the  will  only — 
leaving  the  rights  of  ilie  parties  to  be  deteanniiied  by 
the  appropriate  tribunals  tiiereafter*    Ibid.  \ 

7.  The  gencrtil  rule  is,  that  parol  evidence  ^inadmissible, 
to  explain  a  will,  except  by  proving  the  ^cuipstancfS 
which  surround  the  teafaior,  and  his  relation  to  persons  ^ 
and  tEings  about  him ;  and  this  may, .  at  all  times,  be 
done.     Billingsleaj  adnCr,  vs.  Moore^  adnCr '. . .  S70 

8.  >S'm&7e,  that- where  the  teryzi^  of  a  will  are  ambigooua 
and  uncertain,  parol,  evidence  is  inadmissible,  in  proof  if 
the  testator's  intention,'  exdipt  in  SH  cas^  of  laJtffn^  amhi* 
guity ;  and.in  those  ca^'  otpatefU  ambiguiljy,  where  it 
may  be  used  in  support  of  the  will,  by  rej)elling  a  legal 

.  and  technical  presumption,  raised  against  exvUr^ss  termlB ; 
where  it  is  o^ered  to  rebut  an  equity  or'tmst  raised  by 
implication  ;  an^  whiere  it  is  offered  tqi'make  definite* 
the  object  of  testator's  botuity,  or  the  subject  of  a  dis- 
position.   Ibid.    . 

•*    •    • 
See  AnUj  V.  ' 

,- 

9.  The  j)r^sumption  agajiist  the  co^ipletene'ss  -of  a  wi^, 
arising  from  a  clause  of  attestation;  without  witnesseti, 
may  be  rebutted,  by  ang  exbinsie  evidence,  Tl^atever ; 
^nd  prqpf;  for  this  pui^os^,  need  not  be*  restriotied,. 


-4 

alone,  to'the  declarafioM  of  the  testator.     Mealing  r«. 
Pace.etal '596 

10.  No  fonn  is  necesBary,  id'  a  vilL^^spomng  of  personal 
property.    Jlid. 

11.  A  w31  nay  be  infermal,  yet.  complete ;  or  formal,  yet 
incompl^e;  and  t&e  question,  in  every  case  is,  not 
irhether  all  is  done  which  the  law  reqoires,  hut  whether 
everything  has  been  done,  which  the  testator  thought 
necessary.     Ihid. 

12.  K  it  should  afq>ear  that  the  testator  intended  to  add 
forms  which  are  unnecessary,  still,  the  instrument  will 
be  bad,  because  unfinished.    1  hid. 

13.  The  intention  of  the  testator  must  not  only  be  final, 
as  to  ihe  cBsposing  clause,  but  as  to  the  execution^  also. 
Ihid. 

14.  The  presumption  of  law  is  against  a  testamentary  pa- 
per, with  an  attestation  clause  not  subscribed  by  witnes- 
ses. *  The  presumption  ^is  ^igj^j  provided  the  instru- 
ment be  perfect  in  aO  other  respects ;  yet,  it  must  be 
rebutted  by  9ome  extrinsic  evidence.     Ihid. 

15.  The  mere  vague  declarations  of  testators,  that  they 
Imve  made  their  wills,  can  never  serve,  standing  singly, 
to  supply  proof  of  due  execution.     Ibid, 

16.  The  caveators,  being  the  next  of  kin,  and  as  such,  en- 
tided  to  the  distribution  of  the  estate,' if  the  will  fails, 
the  onus  is  upon  those  who  seek  to  divert  the  property 
from  the  legal  course  of  descent  .  Ibid. 

Sec  Courts  «f  Ordtnorj/^  3.     Devise  and  Legaci/^  1,  2. 


:.^ 


\irmmBisB. 

L  In  crimipal  lriikl%  li^iiee  the  exymuqitioi^  cimm^M(^: 
ehfaer  the  3t^  W  t^  if/^miMiaiv^  <^?q^  t&ai  die 
irit&e89es8hoiildi)et}re»'i&  or^-tp  M^ltfiuig  ezam^. 
ined,  ia  the  aWiii^  o£tiM4id^  .  tA^^b^tf^.  .^^^^ 


2.  The  Act  of  18^0^  rejatiyt  taatibip&e^  ^ettiipog^  vi 
.  prospective^  and  (Jeeg  not  At>p)j  to  ciiltosv'flDuditipted.  b^ 
fore  it  .was  passed.    JJen^ifnon^  «•.  iH^fri^  '*7T 

8.  The  rule,  that  in  order  to  impieadi  a  witness,  hj-  coft-  . 
tradic^rjiyitatements,  the  foundation  mifiA  fiwt  be  laiid 
by  asking  tne' witness,  whether  or  not  he-haa-made  tht 
declarations  intended  to  be  proved,  does; ju>t  apply^ 
where  the  evidence  to  impeach  the  witness,  vliisfY^'i^  v 
dq>ositions,  previously^  talcen,  in  \Sgb  same  cavse^  .JBr^-    * 
anv8.  Watton^  adm^r. : , x  105 

4.  Where*the  issue  is  devuavit  vel  Tum,  the  totnesses, 
whether  attesting  the  will  hr  net,^  may  jj^ve '  t^eir-  opn^-  . 
ion,  as  to  the  testamentary  capacity  of  tl^  St^cdased, 
provided  it  is  accompanied  w^'thep{&oft9,*as  t^  &e  conr 
duct,  conversation  and  condition  of  tbedaoeased,s^pon 
whi<?h  the  opinion  rests.     WaVcet  v^.  Walker :  S|jl2 

6.  In  ^ectment,  by  A  agains<i  B,  both  parties  deriving  ti- . 
tie  from  C,  C^  being  released  by  th^defendant,  is  a  com- 
petent witness,  to  prove  the  plaintiff's  .^eed  a  forgery. 
Kor  is  B  compiled,  in  such  a  case,  \k  Resort,  first,  to     * 
jkhe  witnesses,  who,  Qpteii^ibly,^  attested  -<the  plaintiff's* 

deed.     Jordan  v^.  ^airdloth i- » 644 

•  .       « 

6.  A  general  release  of  aU  actions,  will,  render  a  witness 
cwnpetent.     ^<md  vn/Oarter ..?.' 6dt 

f^  Evidence,  T^C,  18,  19,  20.     Gaming,  3,  45.—^   •   . 
Practice  Superior  Courts  i.  Promissory  Noies^2,.s...      S 
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